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ADVERTISEMENT. 



The following pages contain all the Cases which have been 
reported, and Statutes passed^ relative to the Poor Laws, since 
the publication of the Sixth Edition of Mr. Bott's Work in 1827, 
and will also be found a useful companion to the fourth Edition 
of the late Mr. Nolan's Treatise on the same subject. This 
being intended as a continuation of Mr. Bott's Work, his 
arrangement has been carefully followed, and reference made 
throughout to the placitum, or number of the case, in each 
of the volumes of that work. 



A, Elm Conrt, Temple, 
Sept. 12, 1833. 
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OVERSEERS OF THE POOR. 

Of and for what Place — 1 Bott, pi. 68. 

1. Bastocky. Ridgway, E, T. 8 G. 4. 6 B,Sf C. 496. — ^Tbis was Aparish cannot 
a feigned issue to try whether the hamlet of Singleboroughf in the legally he di- 
parish of Great Horwoody in the county of Buckingham, was le- ^?.*^ ^^\ ^K 
gaily separated and divided from the township of Grca/ Hbrwoorf, tenanceof the* 
in the same parish, for the relief and maintenance of the poor. At poor, unless it 
the trial a verdict was found for the plaintiff subject to the opinion cannot other- 
of this Court on the following case : The parish of Great Norwood I^^^^^^f 
consists of the township of Great Horwood and of the hamlet of ^ii^ 43 ^^^^ 
Singleboroughy which hamlet is a distinct and immemorial vill. The c. 3. 
township of Horwood contains about 3000 acres, consisting almost 
entirely of open fields and waste or common lands. The case then 
proceeded to state a variety of facts relating to the extent and po- 
pulation of the parish. It appeared also, that bastardy bonds and 
certificates had, from 1679 down to 1753, been sometimes given 
to the overseers of the poor of Great Horwood cum Singleborough, 
sometimes " to the overseers of Great Horwood,'' and at others to 
the overseers of Singleborough. On the 8th of October 1690, an 
agreement under the hands and seals oi Hugh Barker and thirty- 
two other persons, including the rector of the parish therein de- 
scribed as of Great Horwood and Singleborough, whereby they did 
agree to have a house built at Singleborougk for the use of W. Gay* » 
ton, at the costs and charges of Horwood and Singleborougk, and 
so to continue for the use of the poor of Singleborougk, each hamlet 
paying their usual proportionable allowance for their relief; and 
that the poor of Singleborougk and Horwood be kept in their re- 
spective hamlets. On the 24th April 1753 the following agreement 
was made by and between the churchwardens and overseers of the 
poor of the township of Great Horwood and certain inhabitants of 
the said township, and the churchwardens and overseers of the poor 
of the hamlet of Singleborougk and certain inhabitants thereof: 
" Articles of agreement indented, made, concluded, and agreed 
upon, thifr 24th day of April 1753, between J. H. «itiA J. J. dsvwxdsv- 
wardeas, and W. K. and H. C, overseers, and W. .K, R-W., 
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OVERSEERS OF THE POOR. 

a. B.y W. C, N. W., H. H, T. E.y and T. V., and others, whose 
hands and seals are hereunto set and subscribed, occupiers of lands 
and tenements within the town, precincts, or division of Great 
Horwoody in the county of Bucks, for and on the behalf of them- 
selves, and as far as by law they can on the behalf of the future 
churchwardens and overseers and occupiers of lands and tenements 
within the said town, precinct, or division, of the one part, and 
T, B, churchwarden, and T, B. senior ^ overseer, and T. B. the 
elder, and T. B, the younger, and J. H, and others whose hands 
and seals are hereunto set and subscribed, occupiers of lands and 
tenements within the hamlet, liberty, or division of Singlehorough, 
in the parish of Great Norwood aforesaid, on behalf of themselves, 
and, as far as by law they can, on behalf of all and every future 
and succeeding churchwardens and overseers and occupiers of lands 
within the said hamlet of the other part, as follows : Whereas fre- 
quent disputes do arise between the occupiers of lands in the said 
town and the said hamlet, concerning the reception of poor per- 
sons sent by orders or otherwise to each of the said places, and con- 
cerning the proportion of the poor-rates to be raised in each place, 
occasioned in some measure by considerable private donations, given 
for the maintenance and relief of the poor of one place, independent 
and exclusive of the other, by which great expenses frequently are 
incurred, disorder and confusion do ensue, and the poor by such 
means become more burthensome than they otherwise would be," 
&c. The articles of agreement then provided, that for the future 
each district should separately maintain its own poor, and that the 
township and hamlet should, in all respects concerning the poor, 
be considered as two different and distinct parishes. It then pro- 
vided for the divisions of certain private donations and of the alms- 
houses between the two districts. There was then a covenant to 
support and keep the articles of agreement, and to admit the same 
as evidence in any controversy which might arise touching the poor 
of either of the said places. Ever since the date of this agree- 
ment the township and hamlet respectively have maintained their 
poor separately, and paupers have been removed by orders of jus- 
tices from foreign parishes to the township and hamlet respectively, 
and from the hamlet to the township. Since the year 1753 there 
have been separate poor-rates for the township and hamlet, and 
likewise separate appointments of overseers of the poor, with the 
exceptions hereinafter mentioned ; that is to say, that in each of the 
years 1815, 1816, and 1817, a joint appointment of overseers of 
the poor of the whole parish was made by two justices of the peace, 
on the application of the inhabitants of the township of Great Hor- 
wood, without the consent and against the will of the inhabitants of 
the hamlet of Singleborough ; but notwithstanding such joint ap- 
pointments of overseers, the poor of the hamlet of Singleborough 
continued to be maintained and employed by the inhabitants thereof 
separately as theretofore, and without any interference on the part 
of the overseers or inhabitants of the township of Horwood, and se- 
parate rates were likewise made by the township and hamlet re- 
spectively for the relief of their respective poor. If the Court 
should be of opinion that the legal presumption to be formed from 
the facts stated is, that the hamlet of Singleborough was legally 
separated from the township of Great Horwood, for the relief and 



OF AKD VOR WHAT 1»LAC£. 3 

maintenance of tke poor, the verdict to stand, otherwise a verdict to 
be entered for the defendant. — Lord Tenterden C. J. The ques- 
tion reserved for our opinion on this special case is, whether the 
legal presumption to be formed from the facts stated in this case 
is, that the hamlet of Singlehorough has been legally separated 
from the township of Horivood for the purpose of maintaining and 
relieving the poor. Now if we look to the statute 13 & 14 Car. 2. 
c. 12. s.2\. on which the separation must be founded, the large- 
ness of the parishes is expressly put forward as the ground on which 
in particular parishes the benefit of the statute of Elizabeth cannot 
be enjoyed. I do not mean to say that because the largeness of 
the parishes is there expressly mentioned, that it is therefore the 
only ground by which the benefit of the statute of Elizabeth is 
not to be had ; for that benefit might be lost by reason of the super- 
abundant population in a district not itself exceedingly large. But 
still there ought to be something to shew that the parish has not 
had or could not have had the benefit of the statute. Now looking 
at the present state of things in this parish, I can see nothing to 
justify me in saying that it cannot now have the benefit of the 
statute 43 Eliz. c. 2. ; and looking at the former state of things, 
I cannot see any thing to shew that it might not have had the 
benefit, nay the full benefit, of that statute. It appears that in 
1753 the hamlet and township thought fit to separate ; and the in- 
strument of separation (which, however, is clearly invalid, unless it 
be founded on that necessity which the statute points out) recites 
that frequent disputes had arisen between the occupiers of lands in 
the town, precinct, or division of Great Hcrwood and hamlet of 
Singlehorough concerning the reception of poor persons sent by or- 
ders to each of the said places, and concerning the proportion of 
the poor-rates to be raised in each place, occasioned in some mea- 
sure by considerable private donations given for the maintenance 
and relief of the poor of one place independent and exclusive of the 
other, by which great expenses were incurred, and disorder and con- 
fusion ensued, and the poor became more burdensome than they 
otherwise would have been. All I can infer from this is, that there 
had been disputes arising out of a want of proper knowledge of and 
attention tb the subject ; not that there was any real difficulty in the 
whole parish maintaining its poor, but that the inhabitants of the 
hamlet and of the township thought fit to dispute. Their disputes are 
stated to have been occasioned in some measure by private dona- 
tions. That does not shew that they could not have the benefit of 
the statute of Elizabeth, These donations, if properly adminis- 
tered, could have created no difficulty ; for supposing all the rates 
of the whole parish applicable to the maintenance of the poor gene- 
rally, the private donations would not be applicable to the relief of 
the whole poor, but would only be properly applied to those who 
did not receive any aid from the poor-rate, but who, having a little 
assistance from another quarter, were thereby enabled to maintain 
themselves. If those donations had been so applied, no difficulty 
would have arisen in the general distribution of the funds of the 
whole parish to the maintenance of the poor. I cannot say on 
these facts that any legal presumption arises that this parish could 
not have the benefit of the statute of Elizabeth. The agreement 
by which the separation was intended to be effected took place no 

B 2 



OVERSEERS OF THE POOR. 

later than 1753. In Rex v. Walsall (a), the separation took place 
very soon after the passing of the statute 13 & 14 Car. 2. Now 
there could not be any legal valid separation between the 43 Eliz. 
and the 13 & 14 Car, 2. But when we find (as soon as an act of par- 
liament makes a separation lawful, in a case where a parish could 
not have the full benefit of the statute of Elizabeth,) such a sepa- 
ration actually taking place, that is to my mind abundant evidence 
that at, and even before that very time, it had been thought that the 
parish could not have the benefit of the statute of Elizabeth, But 
this inference by no means arises in a case where the separation has 
taken place by agreement made so late as the year 1753. Upon the 
whole, I am of opinion that there is no ground for presuming that 
the hamlet of Singleborough has been legally separated from the 
township of Norwood, for the purpose of maintaining its own poor. — 
Bayley J. I entirely agree with my Lord. This question turns 
upon the statute 13 & 14 Car. 2. c. 12. s, 21. which recites, " that 
the inhabitants of the several counties therein named, and many 
other counties in England and Wales, by reason of the largeness 
of the parishes within the same, have not nor cannot reap the be- 
nefit of the statute passed in the forty-third year of Elizabeth, for 
** the relief of the poor ;" and then enacts, " that the poor within 
" every township or village shall be maintained within the township 
** or village wherein they were last lawfully settled." That clause, 
therefore, applies to all the townships of the kingdom, where, by 
reason of the largeness of the parish, the inhabitants cannot have 
the benefit of the statute of Elizabeth, Now in this case, what is 
there to satisfy our minds that the inhabitants of this parish cannot 
have the benefit of the statute of Elizabeth ? Mr. Monro, who has 
put this case as clearly and as strongly as it can be put, relies, 
to a certain degree, upon something that passed in the year 1690, 
and from that he infers, that at that period of time a separation 
took place. To constitute a valid separation of the hamlet and 
township, there ought to have been .not only a separate collection of 
funds, but a separate and distinct application of the funds them- 
selves ; for although certain proportions of the funds may have been 
collected immemorially in particular districts within the parish, yet 
if they all afterwards constitute one entire fund, and were applied 
to mamtain the poor of the parish generally, it cannot then be said 
of that parish, that by reason of its largeness it could not have the 
benefit of the statute 43 Eliz. The document of 1690 shews very 
clearly, that at that period of time the fund was not separate, but 
entire. That was a bargain whereby a variety of persons, living, 
some in Norwood and some in Singleborough, agreed that they 
would, at the costs and charges of Norwood and Singleborough, 
build a house for the use of W. Gayton, and so to continue for the 
use of the poor of Singleborough, Now why was Norwood to con- 
tribute to the expense of building a house for the poor of Single- 
borough, and of continuing it for the benefit of the poor of Sin- 
gleborough, unless at that time there was one entire fund and one 
joint obligation to maintain the poor ; and unless at that time 
Singleborough and Norwood had been one parish, and -not separated 
MO as to he excluded from enjoying the benefit of the statute of 

(«) tl B. * il. 151. A Bott, pU^. 
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Elizabeth? The agreement of 1753 seems to me to explain dis- 
tiuctly upon what principle it was, that from that time there was 
to be a separation, and to trace the cause of that separation to be, 
not the inability of the parish to reap the benefit of the statute of 
Elizabeth, but the convenience of the parties. It recites, that dis- 
putes had arisen between the occupiers of lands in the town and 
the hamlet. If at and before that period of time each had main- 
tained its own poor out of a separate aud independent fund, there 
would have been no such recital. It shews clearly that at that 
time there was one entire fund ; that the inhabitants were from 
time to time diflfering among themselves, not with any legal foun- 
dation for such difference, but differing, as persons who do not 
understand what the law is are likely to differ, because the burdens 
of the poor of a part of one entire parish fell heavier on the whole 
parochial fund than the richer part of the parish thought right, and 
therefore they came to an agreement to separate, and not because 
they could not have the benefit of the statute of Elizabeth. Pri- 
vate donations are stated to have formed one of the grounds of 
these differences ; but it is quite clear that in fixing the quantum of 
rate, those donations ought not to have been considered ; for they 
were intended not to relieve the richer part of the parish from the 
contribution in shape of poor-rate, but to be given gratuitously to 
the poorer part of the parishioners, exclusively and independently 
of the poor-rate. In The King y, Newell {a), the paiish consisted 
of two separate districts, each of whom immemorially made a se- 
parate rate, but the money, when raised, was blended together in 
one joint fund, though applied in certain proportions ; and it was 
held, that that was no evidence to shew that the parish could not 
have the benefit of the statute of Elizabeth ; and if that be so, then 
this subdivision is referable to an agreement binding on those per- 
sons only who happened at that time to be parishioners ; for the 
inhabitants of a parish at one period of time cannot by agreement 
bind all the parishioners at another. For these reasons, I am of 
opinion, that the issue in this case ought to have been found for the 
defendant. — Holroyd and Littledale Js. concurred. — Postea 
to the defendant. 

2. Eexy. Justices of Salop. {Case of Oldbury Township.) T. T. The pariah of 
2 TT. 4. 3 jB. ^ i4rf. 910.— A rule nisi had been obtained for a manda- ^- consisted of 
mus to the above justices, to appoint two overseers of the poor for InXe^ounty of 
the township of Oldbury, upon the following statement: — The tt., andcer- 
parish of Hales-owen consists of the township of the borough of tain townshiiM 
Hales-owen, the township of Oldbury, and ten other divisions or ^^^ districts in 
vills, situate in Shropshire, and three townships, Lutley, Cradley, xhe^wnships* 
and Warley, situate in Worcestershire, The parish is nine miles i^ w. had 
long and five broad. Two churchwardens have immemorially been always had 
appointed for the whole parish, and the rate for the repairs of the their own over- 
church is laid on the whole. The three Worcestershire townships j^y'^'Jgj/*' 
have always had two overseers each, who, with one of the church- q^q poor ; but 
wardens of the parish, have made separate poor rates for each of four overseers 
those townships respectively, and they have supported their poor have been 
iipart from each other and from the rest of the parish. But the Jf ^^^^ ^^\^ 
justices of Salop have annually appointed four ovei'seers for that part x)it paiish lying 
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of the parish which is in Shropshire^ comprehending Oldburyy the 
borough of Hales-owen^ and the ten viils abovementioned, which 
overseers, with one of the churchwardens, have taken order and 
made rates for the poor : and these have been exclusively applied to 
the rehef of the poor of those places : there is a joint account of all 
disbursements on the part of the last-mentioned places, and a general 
settlement of such account at the end of the year, and the expenses 
are borne by the inhabitants of tlie last-mentioned places equally. 
There has always been a distinct constable for the borough of Hales- 
cwerty and one for the residue of the parish, exclusively of the town- 
ships of Oldburyy Lutley^ Cradley, and Warley^ (each of which 
has its own constable,) but including the ten vills, which have also 
their headboroughs respectively. All the townships and vills repair 
their highways separately. Oldbury contains 4651 inhabitants and 
924 houses, and is four miles from the borough of Hales-owen, 
where all meetings respecting rates and the relief of the poor are 
held. It has a chapel of its own, with a licensed chaplain of the 
church of England, The contribution to the poor from Oldbury 
nearly equals that from the borough of Hales-owen and the ten vills 
together ; the property of the respective places, according to a valu- 
ation made in 1830, is in the same proportion. It was alleged that 
the parish of Hales-owen could not and cannot, nor could or can 
the township of Oldbury, reap the benefit of the statute 43 Eliz. c 2. 
as to the maintenance of the poor, by reason of the largeness of the 
parish, the population, and the fact that three of the townships have 
immemorially maintained their own poor. An application had been 
made to the justices to appoint two overseers for Oldbury township 
exclusively, but tbey had refused. In opposition to the rule, it was 
stated that the concerns of the poor in the Shropshire part of the 
parish had immemorially, as was believed, been administered by the 
churchwardens and by . four overseers, appointed respectively for 
four quarters, {Oldbury being one,) into which that part of the 
parish was divided ; that those overseers paid the money which they 
collected to a treasurer, and it was expended under the direction of a 
select vestry for that part of the parish ; that the borough of Hales- 
owen was in a central situation ; that the management by four over- 
seers as above had been found beneficial, and no complaint had 
arisen respecting it till 1830, when a new assessment was made for 
the Shropshire part of the parish, by which a larger, and, as was 
represented, a more just share of the contribution to the poor, was 
imposed upon Oldbury, — Lord Tenterden C. J. now delivered the 
judgment of the Court. After stating the facts, his Lordship said : 
— Looking at the parish of Hales-owen as a whole, it is clear there 
never, within memory, has been one set of overseers for the parish ; 
there has been one set for the townships in Worcestershire, and one 
for the part of the parish lying in Shropshire. Then the parties ap- 
plying for the rule relied upon Rex v. Sir Watts Horton (a), which 
has been followed up in principle by several other cases. On the 
other hand, a case in Sir T, Raymond, p. 476., was referred to in 
the course of the argument, where a parish was situate partly in Lon- 
don and partly in Middlesex, each part having distinct officers, 
making distinct rates, and passing distinct accounts before the jus- 
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tices of the respective counties ; and the question being as to the 
liability to maintain children who were left chargeable to one of the 
divisions^ it was held that each division must be looked upon as a 
several parish. We have looked into that case, and we think it is no 
authority to shew, that in every case in which a parish lies in two 
counties, each part may be considered as a separate parish. The case 
happened after the statute of Charles^ and probably was no moie 
than an application of the provisions of that statute to each part as 
a distinct township ; at all events, there is nothing in it calculated 
to raise any reasonable doubt on the application of Rex v. Sir Watts 
Horton to the case now before the Court. The rule must therefore 
be absolute. 
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In what Place the Property shall he rated, — lBott.pl. 111. 

3. Rex V. Mittouy T.TAO G. 4. 9B.^C. 810.— Upon an appeal ^^^^ » canal 
against a rate made in February 1826, for the relief of the poor of the auZSLTo'* 
hamlet of Lower Mitton, in the parish of Kidderminster j in the county receive a mile- 
of Worcester, whereby the Staffordshire and Worcestershire Canal age toll for 
Company were rated for their basins, towing paths, and that part of S<^' conveyed 
their canal, and the locks thereon, lying within Lower Mitton, and for °° **!* canal, 
the tolls and duties arising therefrom due at Lower Mitton on 4000/. at the mileage 
the sum of 200/., the sessions amended the rate by reducing the sum for daty, distinct 
which the company were rated from 4000/. to 706/. 95. 6d., subject, tolls on all ves- 
as to lock duties hereinafter described, to the opinion of this Court on Jf^* Pawing 
the following case : — By an act of the 6 G. 3. the company are em- lo^g? it^g 
powered to take rates and duties for tonnage and wharfage for all goods held, that the 
conveyed on the canal, not exceeding three halfpence per mile for ^l>ole annual 
every ton, and so in proportion for any greater or less quantity than a P"^^ °^ ****- 
ton. By another act of the 10 G. 3. the company are authorised to take the purpwe o/ 
tonnage proportionably for any less distance than a mile which any being rated to 
commodities shall be conveyed on the canal, and the boats, barges, ^^^ relief of the 
and other vessels passing through the two locks erected between ^^^'^^ 
the river Severn and the canal basin are to pay a toll or lock due of havin/been* 
one penny per ton in lieu of the tonnage of three halfpence per mile produced in 
fixed by the said recited act of the 6 G. 3. The canal basin is ^^^^ iparish 
twelve feet below the level of the canal, and twenty-four feet above w**®^ the locks 
that of the Severn, with which it communicates through the locks ^dTnoUn'the 
mentioned in the enactmenL These two locks receive the necessary several parishes 
supply of water from the basin, which is itself supplied partly from through which 
the canal and partly from the Severn. The supply from the Se^ '*^!a^°*^ 
vem is raised by means of a steam engine, which is used for no other ^^on to^he' 
purpose than to raise this supply. The lock dues received by the length of the 
company for boats, barges, and other vessels passing through the said canal in each 
two locks from November 1825 to November 1826 amounted to 350/. P*™iJ' 
The said two locks, basin, and steam engine are locally situated in profitis^the re t 
the hamlet of Lower Mitton. The boats, barges, and other vessels which a tenant 
which pass through these two locks, for the most part bring into the would give, he 
basin cargoes to be taken up the canal, and which in fact are subse- P^y^Qg ^^e poor 
quently so taken, or take out of the basin cargoes which have been ^^f^^Ms of ^ 
brought down the canal, and the toll of Id. per ton is due and paid ^^ and the 
for merely passing through the two locks from the canal basin to the ^^iVax ^»»»»k 
Severn, and vice versL The barges that pass from VW Set)eTn vckVft w^^^^^^^- 
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oMtary for the canal basin cannot navigate the canal, and the boats that^come 
making the down the canal rarely pass into the Severrif but tranship their cargoes 
pati^^ produc- '" ^^® basin into the Severn baizes, and the toil for passing the two 
uve, and allow- locks is in both cases paid for the barges and boats. If a canal boat 
ing him a de- passes into the Severn from the basin, it pays the lock dues in ad- 
duction from dition to the mileage dues paid for carrying goods along the canal. 

Se subject Uof '^^^ ^^^^ ^"®® P^*^ ^® above stated are the only profits which the 
a perishable na- canal company derive from the Severn locks. The court of quarter 
ture, towards sessions were of opinion that the profits of the locks were not rateable 
tlie expense of in Lower Mitton only, but that they should be divided amongst all 
produdne^it'** ^^® parishes through which the canal runs, in proportion to the 
length of canal in each parish, in the same manner as the general 
profits of the canal are divided. If this Court should be of opinion 
that the sessions were wrong, the rate was to be amended by increas- 
ing the amount at which the company were rated from 706/. 9s. 6d. 
to 1056/. 9». 6d. — Bayley J. now delivered the judgment of the 
Court. The question in this case is, whether the profits of the locks 
situate in Lower Mitton are rateable in all the parishes through 
which the canal runs, in proportion to the length in each parish, or 
not. The sessions were of opinion that they were, and we think 
that their decision was wrong. It is now fully established, {Rex v. 
Milton {a)f Rex y. Palmer(b)f that the proprietors of a canal or 
navigation are rateable as occupiers of the land covered with water 
in the particular parish in which the land lies; and it follows from 
thence, and it was so decided in Rex v. Kingswinford (c), that they 
are rateable in each parish, in proportion to the profit which that 
part of the land covered with water which lies in the parish pro- 
duces. If it is more productive than other parts of the canal, either 
because there is more traffic, or because larger tolls are due upon it, 
or because the outgoings and expenses there are less, it must be 
assessed at a higher proportionate value. It is, however, contended, 
that there is a distinction between the case of a canal or navigation, 
and a lock ; and that the lock is profitable, because it is supplied 
with water from the rest of the canal lying in other parishes. This 
argument, supposing it to be well founded, only proves that a part 
of the source of profit is derived from the other parishes in which the 
canal lies, and that, consequently, a part only of the lockage dues 
ought to be ascribed to those parishes ; for the dues are payable as 
well for the use of water derived from the Severn, as from the canal, 
and also for the use of the soil and fixed machinery of the locks ; 
and, therefore, the rule adopted- by the sessions, even according to 
the argument used by the respondents, was wrong. We are, how- 
ever, of opinion, that there is no distinction as to the principle of its 
rateability between a lock and a portion of a canal or river naviga- 
tion ; and that, whether the subject-matter of the occupation be 
productive of itself, or rendered productive by something brought 
from another parish, or by being used in conjunction with property 
in another parish, no difference is to be made m the mode of rating. 
Tlius, whether the water in a canal be brought from the same parish, 
or another parish, whether conveyed in pipes, or carts, or by engines, 
makes no difference, if the land in which it is placed be thereby ren- 
dered more valuable. It makes no difference whether it remains 
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comparatively still as in a canal, or moves constantly as in a river, or 
occasionally as in a lock ; nor does it make any difference that, un^o 
less there was a canal in another parish connected with the lock, uo 
profit would be gained. It might as well be contended that the 
profits of a bridge, which would not arise unless there were roads to 
It, or of land rendered more valuable by roads in an adjoining parish, 
should be rated in part only in the parish in which such bridge or 
land is situate. The order of sessions must therefore be quashed ; 
and the sessions must rate the company according to the annual 
profit or value which the subject of occupation within the parish pro- 
duces-. This, in general, would be properly estimated at the rent 
which a tenant would give, he paying the poor rates and the ex- 
penses of repairs, and the other annual expenses necessary for 
making the subject of occupation productive ; and a further de- 
duction should be allowed from that rent, where the subject is of a 
perishable nature, towards the expense of renewing or reproducing it. 
This is the rule laid down in Rex v. The Duke of Bridgwater's 
Trustees (a), and Rex v. Tomlinson (6). It must therefore be re- 
ferred back to the sessions, to adjust the rate upon this principle. 

4. -Rear V. Oxford Canal Company, M, T. 10 G. 4, 10 £, S^ C,163. By a canal act, 
— Upon appeal by the company of proprietors of the Oxford Canal the ppooneton 
Navigation, against a rate made for the relief of the poor of the canal were 

empowered to 
take a mileage tonnage for coals and other merchandizes, excepting that they were not to take a ton- 
nage upon coals for a tlistance of two miles measured from L. to B, As to those two miles it was 
enacted that the proprietors of the Coventry Canal should take all the rates and duties payable by 
virtue of that act for all coals carried from any part of the Oxford Canal within those two miles ; and 
the proprietors of the Orford Canal were .to take all the rates, payable by an act for making the 
Coventry Canal, for all goods, except coals, conv^ed upon any part of the Oxford Canal, and after- 
wards upon the Coventry Canal, within three miles and a half of the junction of the two Canals. 
The point of junction of the Oxford and Coventry Canal was in the parish of F, That parish contains 
one mile and nine hundred and sixty-three yards of the Oxford Canal, being part of the two miles 
above mentioned, and also two miles and a quarter of the Coventry Canal being part of the three 
miles and a half above mentioned. 

By an act, 33 G. 
the intended canal 

agreed that the compensation tfiereioafter mentioned should be made to them as an indemnification 
against such injury. It then authorized the proprietors of the Oxford Canal to take, for all coals that 
should pass from the Oxf&rd Canal into and upon the Grand Junction Canal, the sum of 2f . 9d, per 
ton, without regard to the distance the same should pass on the Ojcford Canal ; and for all ouer 
goods which should pass from any navigable canal into or upon the Oxford Canal, and from thence 
into or upon the Grand Junction Canal, or from the Grand Junction C^nal into or upon the Oxford 
Canal, and from thence into or npon any other canal, the sum of 4f. 4d, per too, without any regard 
to the distance the same should pass on the Oxford Canal : 

Held, first, that the proprietors of the Oxford Canal were rateable to the poor in the parish of F. 
for the mile tonnage for merchandize, not being coals, passin^^ along the Oxford Canal in that parish. 

Secondly, that they were rateable in that parish for the mile tonnage payable to them in respect of 
tolU collected on the Coventry Canal, in the proportion which one mile nine hundred and sixty-three 
yards bears to two miles. 

Thirdly, that they were rateable in that parish for such a proportion of the compensation tonnage 
payable to the Oxford Canal Company under the Grand Junction Canal act for merchandize, not 
oeing coals, passing from the Coventry Canal along the Oxford Canal to the Grand Junction Canal, 
and vice yers&, and consequently through the parish of F,, as one mile nine hundred and sixty-three 
yards bears to thirty-four miles and seven-eighths, the distance between the points at which the Oxford 
Canal joins the Coventry and Grand Junction Canals. 

Fourthly, that they were rateable in that parish for the same proportion of the compensation ton- 
nage for coals passing along the same portion of the Oxford Canal from the Coventry Canal into ^ 
Grand Junction Canal. 

Held, further, that in fixing the amount of the rate, the sum paid by the proprietors for the poor- 
rate, the expense of collecting the tolls, of repairing the banks of the canal, and qC %^'i^^V^voi%Vl'<«^^ 
water, ought to be deducted Jrom the gross profits. 

(a) QB.SfC. 68, post. (^b) 9 B. &; C. \^a- -poiU ^V»b, 



r. 3. c. 80., for making the Grand Junction Canal (reciting that it was apprehended 
, would be injurious to the company of proprietors of the Oxford Canal) . it was 
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parish of Foleshilly in the county of the city of Coventry ^ whereby 
the company were rated for their messuages, buildings, stop-land, 
towing* path, and that part of the canal lying within the said parish, 
and for the tolls, duties, and tonns^es arising therefrom, estimated 
as of the annual value of 2000Z., at 100/.; the sessions confirmed 
the rate, subject to the opinion of this Court on the following case : 
— By the 9 G. 3. c. 70., the appellants were empowered to make 
and maintain a navigable canal from the Coventry Canal Navigation 
to the city of Oxford. The appellants are the owners and occupiers 
of the canal which has been mside by virtue of this act. The length 
of the canal is as follows ; From the northern extremity at Longford^ 
where it joins the Coventry Canal to Bramsfon, the point of union 
with the Grand Junction Canal, is thirty-four miles seven-eighths. 
From Bramston to Napton, the point of union with the Warwick 
and Napton Canal, is seven miles. From Napton to Oxford, the 
southern extremity, forty-nine miles one eighth ; and the total length 
of the Oxford Canal is ninety-one miles. By the said Oxford 
Canal Act the company are empowered to levy a mile tonnage for 
coals, and other merchandize, carried upon this canal, which they 
levy accordingly, excepting only that they are not to take a tonnage 
upon coals for a distance of two mtleSf measured from Longford 
towards Bramston, respecting which it is enacted as follows : 
** Provided nevertheless, and be it further enacted, that it shall be 
" lawful for the company of proprietors of the Coventry Canal Na- 
^' vigation, their successors and assigns, from time to time and at ail 
** times hereafter, to take and receive all the rates and duties payable 
*' by virtue of this act for all coals that shall be carried or conveyed 
'^ from any part or parts of the said intended cut or canal, within 
** two miles from the junction thereof with the Coventry Canal at 
** Longford aforesaid, which said rates and duties to be collected and 
*^ received shall be and are hereby vested in the said company of 
*^ proprietors, their successors and assigns, and shall and may be 
*' collected and levied by them in such manner and with such and 
** the like remedies and powers for collecting and levying thereof, as 
'* any rates or duties granted by this act can or may be collected or 
'' levied, and the same, when received, shall be applied and disposed 
'' of to and for the same uses, intents, and purposes, as the several 
" rates and duties granted by an act of 8 G. 3., entitled " * An Act 
*^ ' for making and maintainmg a navigable canal from the city of 
** * Coventry, to communicate upon Tradley Heath, in the county 
** * of Stafford, with a canal now making between the rivers Trent 
** * and Mersey,' are thereby directed to be applied and disposed of, 
'^ and to no other use or purpose whatsoever : and that it shall be 
*^ lawful for the said company of proprietors of the navigation in- 
^' tended to be made by virtue of (his act, to take all the rates and 
^'duties payable by the said recited act 'for all goods, wares, and 
" merchandizes, except coals, which shall be navigated, carried, or 
«< conveyed upon any part or parts of the said canal intended to be 
** made by virtue of this act, and afterwards upon the said Coventry 
^* Canal, within three miles and a half of the junction of the two 
»^ ** canals at Longford, towards Coventry, which said last-mentioned 

** rates and duties so to be collectied and received, shall be and are 
hereby vested in the said company of proprietors of the Oxford 
Canal Navigation, their successors and a<^\^Tvib)^Tvd %\\«.U and may 
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** he collected and levied by them in such manner, and widi the like 
** remedies and powers for collecting and levying thereof, as any of 
** the rates and daties directed to be paid by the said recited act can 
** or may be collected and levied, and the same, when received, shall 
** be applied and disposed of to and for the several uses, intents, and 
purposes, as the several duties granted by this act are directed to 
be applied and disposed of, and to and for no other use or pur- 
pose whatsoever ; anything contained in the said recited act or this 
act to the contrary notwithstanding/' The said recited act of the 
8 G. 3. imposes a mile tonnage on coals and all other merchandizes 
passing along the Coventry Canal. The point of junction of the 
Oxford 2Md Coventry Canals is in the respondent parish, which parish 
contains one mile nine hundred and sixty-three yards of the Oxford 
Canal, being part of the two miles above mentioned, and also two 
miles and a quarter of the Coventry Canal, being part of the three 
miles and a half above mentioned. Hie company of proprietors of 
the Oxford Canal are neither owners nor occupiers of any part of 
the Coventry Canal. The Oxford Canal Company are further en- 
titled to certain compensation tonnages, by virtue of the Grand 
Junction Canal Act, 33 0. 3. c. 80., which enacts as follows : ^* And 
** whereas, it being apprehended that the making of the said intended 
" canal will be injurious to the company of proprietors of the Ox^ 
'* ford Canal N»v^tion ; it is agreed that the compensation herein- 
after mentioned, should be made to them as an indemnification 
against any suck injury : Be it therefore enacted. That instead 
of the tolls, rates, and duties which would have been payable 
" to the company of proprietors of the said Oxford Canal Naviga- 
" tion, by virtue of certain acts of parliament of the ninth, 
fifteenth, and twenty-sixth years of his present Majesty, for making 
and maintaining the said Oxford Canal Navigation, or any of 
them, for or in respect of the coals, goods, and other things herein- 
after mentioned and made chargeable with certain rates to the com- 
pany of proprietors of the said Oxford Canal Navigation, in case no 
alteration had by this act been made in the tolls, rates, and duties 
payable to them, it shall be lawful for the company of proprietors 
of the said Oxford Canal Navigation to take for their own proper 
use and behoof the respective rates hereinafter mentioned, that is 
to say, for all coals that shall pass from the said Oxford Canal into 
** or upon the said intended canal, the sum of 2s. 9^. a ton, and so 
'< in proportion for a less quantity than a ton, without any regard to 
** the distance the same shall pass on the said Oxford Canal ; and for 
** all other goods, wares, merchandizes, and things, which shall pass 
** from any navigable canal into or upon the said Oxford Canal, and 
^* from thence into or upon the said intended canal, or from the said 
*' intended canal into or upon the said Oxford Canal, and from 
** thence into or upon any other navigable canal, except lime and 
** limestone, and also except all such articles and things as are at 
present exempt from the payment of any tolls, rates, or duties to 
the company of proprietors of the said Oxford Canal Navigation, 
the sum of is. 4d. per ton, and so in proportion for a less quan- 
** tity than a ton, without any regard to the distance the same shall 
'' pass upon the said Oxford Canal/' The Oxford Canal Com- 
pany are further entitled to tolls, by the following claw<ae% o^ iW 
Wartoick and Napion Canal Ad, passed 34 G. ^. c. ^%,\ *"* kw^ 
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'' whereas the making the said intended canal ma; be injurious to 
" the company of proprietors of the Oxford Canal Navigation un- 
'' less provision be made for preventing any such injury : Be it 
'' therefore enacted, That it shall be lawful for the company of pro- 
'' prietors of the said Oxford Canal Navigation to ask, demand, 
" take, and receive, to and for their own proper use, over and above 
" all the rates of tonnage or duties which they are or shall be en- 
** titled to for or in respect of any coals, goods, and merchandizes, 
" or other things navigated or passing in or upon any part of the 
** said Oxford Canal, by virtue of any acts of parliament now in 
" force, except as hereinafter is excepted, the rates or duties herein - 
'' after mentioned, that is to say, for all coals which shall be navi- 
'' gated out of the intended canal into the Oxford Canal the sum 
'' of 2$. 9(i. per ton, and so in proportion for a less quantity than a 
** ton, for all goods, wares, merchandizes, and things, (except lime 
<' and limestone, and manure,) which shall be navigated out of the 
** said intended canal into the said Oxford Canal, or out of the said 
'< Oxford Canal into the said intended canal, (except such as shall 
" be bonS. fide navigated from the Coventry Canal,) or from any 
" intermediate place between the said Coventry Canal and the said 
'< intended canal, into the said intended canal, the sum of 4s. Ad, 
" per ton, and so in proportion for a less quantity than a ton." 
The Oxford Canal Company are rated in the parish of Foleshill 
in the aforesaid sum of 2000Z., in manner following : — 

1 . For the mile tonnage payable to the Oxford Canal Company for 
merchandizes (not being coals) passing along in the Oxford 
Canal, in the parish of Foleshill, for as far as such merchandize 
passes into that parish, - - - £450 

2. For the mile tonnage payable to the Oxford Canal Company in 
respect of tolls collected on the Coventry Canal, in the proportion 
of one mile ninehundred and sixty -three yards to two miles, 60 

3. For such a proportion of the compensation tonnage payable to 
the Oxford Canal Company under the Grand Junction Canal 
Act, for merchandize (not bemg coals) passing from the Coventry 
Canal along the Oxford Canal to the Grand Junction Canal, and 
vice vers^, and consequently through the parish of Foleshill, as 
one mile nine hundred and -sixty-three yards bears to thirty-four 
miles and seven eighths, ... 900 

4. For the same proportion of the compensation tonnage for coals 
passing along the same portion of the Oxford Canal from the 
Coventry Canal, in the Grand Junction Canal, - 1090 



£2500 

From this sum of 2500Z. a deduction of 20Z. per centum has been 

made, as the reasonable profit of a supposed lessee - 500 

£2000 
Which leaves the sum of 2000/. as the supposed rental of the above- 
mentioned tolls, and upon which the rate has been made. The mile 
tonnage payable to the Coventry Canal Company for coals passing 
along the Oxford Canal, in the parish of Foleshill, is 350Z. The 
parochial rates on landed property in Foleshill, payable by the oc- 
cupiers, are six shillings in the pound on the amount of their actual 
rents. The sum which the Oxford Cat\'A\ Cotsv^wv>j x^cevve upon 
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all their compensation tonnages, taken in the proportion of one 
mile nine hundred and sixty- three yards to ninety-one miles, is 
1000/. ; the expense of collecting the tolls for which the canal- 
company are assessed is 51, per centum. The annual repairs of the 
canad in the parish of Foleshill amount to 20/. The annual re- 
pairs of the whole canal amount to 4000Z. The expense of works 
(such works not being situated at Foleshill)^ by which that part 
of the canal which lies in the parish of Foleshill is supplied with 
water, amounts to 100/. The works by which that part of the 
canal which lies in the parish of Foleshill is supplied with water 
supply the canal for a distance of forty miles. The total amount 
of the tolls collected on the canal is 50,000/. The tolls payable 
throughout the said distance of forty miles, estimated on the prin- 
ciple of the assessment in the parish of Foleshill, amount to 25,000/. 
The questions for the consideration of this Court are, First, For 
what tolls, and for what proportions of such tolls, are the Oxford 
Canal Company rateable in the respondent parish ? Secondly, To 
what deduction are the company entitled, to place them on an equal 
footing with the other occupiers of land in the said parish ? The 
rate is to be amended accordingly. — Batlet J. The principle 
which we lay down is this : The sessions must make an allowance 
for a proportion of the reasonable expense of supplying water. 
They must also make allowance for the poor rates, the expense of 
repairs, and of collecting the tolls. The only point, therefore, 
which remains for our consideration is, whether any part of the 
compensation tonnage can be considered as having been earned in 
the parish of Foleshill; and, upon that point, we will consider of 
our judgment. — Bayley J. delivered the judgment of the Court. 
The several questions which were argued on both sides, in this case, 
were disposed of in the course of the argument, except that arising 
upon the fourth item of charge on the company mentioned in the 
special case. It was contended that the company were not rateable 
upon the proportion of the compensation tonnage for coals, passing 
along the portion of the Oxford Canal, lying in the parish of 
Foleshill ; from the Coventry Canal into the Grand Junction 
Canal ; because it was said that the tonnage on coals was a com- 
pensation to the company for the injury done by the construction 
of the Grand Junction Canal, pursuant to the 32 G. 3. c. 80., to 
their former coal tonnage ; and as the company had, before the 
passing of that act, no coal tonnage in the parish of Foleshilly no 
part of the compensation tonnage could be considered as earned in 
that parish. It was further urged, that the new tonnage dues were 
given by that act instead of the old dues, and must be considered 
as stanaing in respect of their rateability in the same situation. 
Upon reference, however, to the Grand Junction Canal Act, it 
would seem that the new coal tonnage is not given as a compensa- 
tion for the injnry to the company, in respect of the old coal ton- 
nage, specifically ; but the recital shews, that because it was ap- 
prehended that the intended canal would be injurious to the Oxford 
Canal, generally, certain compensations were to be made for that 
general injury ; and the legislature has thought that an indemnifi- 
cation would be given by certain new dues upon coals and other 
goods carried to or from the intended canal, from ot lo \)^^ Oxford 
Canal, without regard to the distance which tVie-j ^V\o>\\<Sl >q^ c-wr«^ 
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oa the latter : and tUese dues are not to be in addition to the old 
dues, but the public are to pay one class of dues only ; and this 
appears to be the meaning of the introductory words of the clause, 
making them payable instead of the former toUs^ &c. The Grand 
Junction Canaj would probably benefit the Oxford Canal in that 
part of it which formed the line of communication between that and 
the Coventry Canal (a)^ and it would probably be in other parts 
where they, to a certain degree, were parallel (6), that the injury 
would occur ; and the intention probably was to recompense the 
injury in one part by compensation upon another. The question, 
however, is not for what injury the right to receive the new tonnage 
dues is given as a compensation ; or, in oth^ words, for what 
reason the legislature have given that right to the Oxford Canal 
Company ; but what ifr the legal liability of the company in respect 
of these dues, when received by them, to contribute to the poor 
rates. The company are rateable in each parish for the net annual 
profit of the portion of the canal lying in that parish; in other 
words, for what the canal in each parish earns, and the tonnage 
dues are paid by the owners of goods for passing along the canal, 
and are received by the compsmy for the use of it, though the 
reason of being enabled to receive them by the legislature was, that 
their canal was likely to be injured by the new navigation. It is on 
the ground that these dues are received for the use of the canal, 
and are earned by the canal, that the company were held rateable 
for them in Rex v. Oxford Canal Company (c). For the passage 
of coals, therefore, along the part of the canal lying in Foleshill, 
some part of the new dues is received by the company, and in re- 
spect of that part the rate is proper. It is true that the consequence 
is, that for coals passing along that part of the canal, being within 
two miles from the junction with the Coventry Canal, the com- 
pany would receive more dues, and therefore be rateable for more 
than those which pass along other parts ; for they would receive for 
such coals the proportion of compensation dues above mentioned 
directly y and indirectly a part of the tonnage duties on other goods 
on the first three miles and a quarter of the Coventry Canal, for 
which it is admitted by their counsel that they were properly rated 
in the rate in question. This consequence, however, can make no 
difference in the construction of the act of parliament, which makes 
the dues payable by the public to the company for passing along 
their canal, and which therefore constitute a part of the profits of 
the portion of the canal through which they pass. The canal earns 
no part of the original tonnage upon coals carried through the two 
miles of Fqleshill into the Coventry Canal, because it receives its 
equivalent by the tonnage upon other goods for the first three miles 
and a half upon the Coventry Canal; but those two miles con- 
tribute to earn the compensation tonnage, and for that there is no 
equivalent. — The rate is therefore to be confirmed in this respect ; 
but the case must be remitted to the sessions to make the several 
deductions to which the company were held, in the argument, to be 
entitled. 

(a) From Longford to Braruton, 

(d) Fiom Napton to Oxford the Oxford Canal is nearly parallel to the Grand 

JUBCtiOD. 

(^) 4 B. if C. 74. lBnlf,pi.nO. 
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In what Proportion. — 1 Bott, pi. 131. 
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6. Rex V. Tomlinson, H. T. 9 & 10 G. 4. 9 B.& C. 163.— Upon ^^ere a poor- 
an appeal agaiast a rate made for the relief of the poor of the parish rate was made* 
of Stoke-upon- Trent, in the county of Stafford^ the justices at upon two-thirds 
sessions amended the rate, subject to the opinion of this Court oj |he net rent 
upon the following case : — In the above rate, which was mada one hsOf'^ net 
upon a recent survey and valuation of the rateable property in the rents of collie- 
parish of Stoke-upon-Trenty the occupiers of farms, lands, and ries: Held, that 
tithes, and also of market- tolls throughout the said parish, were as- ^^]^ inill^^ ^ & 
sessed in respect of such property respectively upon two-thirds of ^L* f ^** 
their estimated net yearly rent, payable to the landlord, and the oc^ and as^ the rate' 
copiers of houses, potworks, and every other description of build- did not maoi- 
ing, and also the occupiers of collieries and coal-mines were assessed ^<^^y appear to 
in respect of such property respectively upon only one half of their ^ "rt^^L?* 
estimated net yearly rent or royalty payable to the landlord. In to^quash it. 
the same rate, the lessees of certain waterworks were assessed in re- 
spect of their waterworks and waterpipes within the parish upon 
only one-half of their estimated yearly rental value ; but the rate 
was amended by the Court as to them, by assessing them upon 
two-thirds of such rental value, being in the same proportion as in 
the case of land. The question for the consideration of this Court 
was. Whether, as the occupiers of farms, lands, tithes, market- 
tolls, and waterworks throughout the said parish are assessed upon 
two-thirds of their estimated net yearly rent payable to the land- 
kmi, the occupiers of collieries and coal-mines ought not to be rated 
in the like proportion upon two-thirds of the estimated net yearly 
mine-rent or royalty paid to the landlord, instead of upon one-half 
as charged in the said rate? — Batlet J. The question in this 
case was, Whether a rate was upon an unequal, and consequently 
an unjust, principle ? It estimated the value of all property ac- 
cording to the net yearly rent ; but it fixed the rate according to 
two-thirds of the rent in the case of lands, &c., whilst it fixed 
it accordhig to one-half only in the case of houses and collieries,: 
and whether this made the rate necessarily unequal was the ques- 
tion. It was not disputed but that the sessions were in general 
the proper judges of value ; but it was insisted, that if they 
fixed the proportions by a wrong rule, this Court might and 
ought to interfere. And if the proportions have been fixed by a 
rule which we can pronounce to be wrong, we are of opinion our 
interference is requisite. Can we, then, pronpunce the rule acted 
upon in this case to be wrong ? It was almost admitted, that there 
might properly be a distinction in the proportions between houses 
and land, though it was urged there could not be one between 
land and collieries; but when the consequences of this admis- 
sion were seen, the admission was withdrawn. We are, however, 
of opinion, that there may properly be a difierence in the pro- 
portion of the annual rent, upon which houses and lands are to be 
rated : it belonging to the sessions to fix the precise proportion. We 
also think, that houses and collieries may be classed together. The 
rate is to be made on the occupier according to the annual profit or 
value which the subject of occupation produces ; and it makes 
no difierence in the amount of the rate, whether the occxx^vct \^ 
tenant or owner. In the case of houses, the annua\ pto^t ot N^^aift 
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18 always a part only of the annual rent paid to the landlord. Some 
portion of that rent ought to be set apart to form a fund for repairing, 
or rebuilding when necessary ; in other words, to maintain, or re- 
produce the subject of occupation : a much less part, if any, of the 
annual rent of land is wanted for either of those purposes ; and the 
whole in some cases, or nearly the whole in others, is annual profit or 
▼alue. This difference is mentioned by Lord Mansfieldy in Rex v. 
Brograve. In the case of collieries, also, a part of the annual rent 
must be appropriated to repair and replace the works and engines, 
and in that respect they are in the same situation with houses. The 
sessions were, therefore, warranted in making a difference in the pro- 
portion of rating, with reference to annual rent, between houses and 
collieries on the one hand, and land on the other ; and it is impossible 
for us to say that the proportion which they have fixed is not the 
right one. It was urged on the argument, that the sessions have 
fixed the rate according to unequal proportions of net rent ; and it 
was contended, that by the words ** net rent^' was meant the clear 
annual rent, after every deduction : including, therefore, the part to 
be set aside for repairs, and reproduction of the subject of the rate ; 
add, consequently, that the rate was unequal. But we cannot attri- 
bute any such meaning to those terms for the purpose of invalidating 
the rate. We think they mean only that part of the rent which goes 
into the pocket of the landlord, and which is the rent paid by the 
tenant, after deducting taxes and charges of collection : and this 
construction will support the rate. If the rate had been according 
to different proportions of the clear annual profit or value of the 
subject of occupation, it would have been otherwise ; but annual 
rent is not annual profit or value. We are, therefore, of opinion, 
that the order of sessions should be confirmed. 

Of the Persons and Property liable to he rated, — 1 Bott, pi. ^55, 

6. Rex v. St. Mary, Leicester y T. T. 51 G. 3. 6 AT. §• S, 400.— By 

a rate made on the 27th Ju7ie 1816, for the relief of the poor o^ St. 

Mary, in Leicester, the company of proprietors of the Leicestershire 

and Northamptonshire canal were rated at 1500/. for their canal, 

the value of the towing-paths, toll-house, tonnage dues or rates, and charged with 

by the tolls. 

Tolls per te 
not rateable to 



Canal lands 
exempted by 
act of parlia- 
ment, from 
rate in respect 



the sum of 225/. towards the said rate. On appeal, the sessions for 
the borough of Leicester amended the rate as hereafter stated, sub- 
ject to the opinion of this Court on a case, which stated the making 
the poor's rate, ^f ^y^^ p^te as above, and that by an act 33 G. 3. intituled " An act 
*^ for making and maintaining a navigation from the town of Lei- 
" cester to communicate with the river Nen, in or near the town of 
^* Nor thamp forty and also a certain collateral cut from the said 
** navigation,'* the said company were incorporated by the name and 
style of " The Company of Proprietors of the Leicestershire and 
** Northamptonshire Union Canal," and were empowered to make, 
complete, and maintain the said canal, and to take certain rates for 
tonnage and wharfage for all goods carried or conveyed on the said 
canal, or collateral cut ; and by section 50. it is enacted, ** That in 
**' respect of the lands to be purchased for the use of the said under- 
'^ taking, the said company of proprietors, and their successors, shall 
** bear and pay land-tax and all parochial taxes, equally and pro- 
portionably with other lands in the parishes or townships where the 
Bame shall be respectively situate, iVve «atc\^ \jo \)^ <^ow%\dftxed ^ land 
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** after the same shall be cut, and to be estimated according to the 
** mean value of the lands lying on each side thereof ; '* and by sect. 
106, it is enacted, '^ That the said navigation canal, or collateral 
** cut, or any of the works whatsoever to be made by virtue of this 
** act, shall not be subject to the control, direction, survey, or order 
** of any commission of sewers, or to any law or statute relating to 
" sewers whatsoever; and the said company of proprietors shall and 
may, from time to time hereafter, be rated and charged to all par- 
liamentary and parochial taxes, rates, and assessments, for or on 
** account of any lands or grounds to be purchased or taken, or of 
" any warehouses or other buildings to be erected by them in pur- 
" suance of this act, in the same proportions as other lands, grounds, 
*^ and building^, adjoining to or lying near the same, are or shall 
*' be rated or charged.'* The company have a toll-house in the 
said parish of Saint Mary, at which part of the rates and tolls of 
the canal, to a considerable amount, are collected and received; 
and they were rated for their rates and tolls becoming due and 
payable in the said parish at 225/., being at the rate of 3s, in the 
pound on the sum of 1500/., the amount of the rates and tolls be- 
coming due and payable in the said parish. The sessions amended- 
the rate, by reducing it to 20/. 6s. 8^., being the value of the lands 
and buildings belonging to the company in the said parish, in pro- 
portion to the lands and buildings adjoining, exclusive of the tolls ; 
m which proportion the company had been uniformly rated from the 
iffiissing of the act, till the rate in question. The question was. 
Whether, by the said act, the tolls of the said navigation are exempt 
from the payment of the poor's rates. If they are, the order of 
sessions to be confirmed ; but if not, the order to be quashed. 
The whole Court were of opinion, that tolls per se were not 
rateable (a), but only in connection with some local real property ; 
and that diere was no doubt upon the construction of this act of 
parliament that it had prescribed a special and definite mode of 
ascertaining the value of these lands which excluded the con- 
sideration of tolls. — Order confirmed. 

7. Mitchell, Clerk, against Fordham, H.T.7 &S0. 4—6 B. ^ By an inclosure 
C. 274. — Replevin for seizing plaintiff's goods and chattels. Avowry ^^^ th"t^^° 
by defendant as overseer of the poor of the parish of Kclshall in the ^ai'n corn* 
county of Hertford, stating that the rector of the said parish before rent, ** free 
the passing of an act of parliament hereinafter mentioned, was from all taxes 
entitled to certain great and small tithes arising, &c. in that parish. *°^ deductions 
That by an act of parliament passed in the 35 G. 3. for inclosing ^^^pt j^nJ. 
lands in the parish of Kelshall, it was enacted, that a certain yearly tax, should be 
com rent, free from all taxes and other deductions whatsoever ^ issuing out of 
except the land tax, should be issuing and payable from and out of *^®i!?!?? ^^ 
the lands and grounds thereby intended to be divided and allotted, other landTin 
and the old inclosures, (except as therein excepted) and should be the parish, and 
payable by the respective proprietors of the said lands and grounds be paid to the 
m the proportions and at the times and place in the act mentioned ; '®^^J^ ^^ '*®^ 
which said yearly rent should be in lieu and satisfaction of and full \j^^\ ^^s*" 
compensation for all the great and small tithes, mod uses, com- &c. Held,' 
positions, and other dues and payments whatsoever due or payable that this corn- 
to the rector of the said rectory for the time being. Averment that rent was not 

f (a) K«r V. Nicholson, 12 East, 330. 1 Bott, pi. 10^. William M, }v^%^ VI ws&^Na'^'^ 
Euf, 346. I Bott,pL 103. v^x^^'^' 
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the plaintiff was assessed to the poor iii the sum of 12^ in respect of 
the corn rent by him received in lieu of tithes, and because that 
sum remained unpaid, defendant, as overseer of the poor of KeUhall^ 
distrained plaintiff's goods. Demurer and'joinder. — Abbott C. J. 
Inasmuch as tithes are liable to a contributory payment for the 
support of the poor, there can be no doubt that if, by an act of 
parliament, a money payment is substituted for tithes, and no 
express exemption given, it will be liable to the same burthen as 
the tithes themselves. But where a bargain is made, as in the case 
of inclosures, the amount payable to the rector will vary according 
to the existence or non-existence of any agreement as to exemption 
from taxes and other burthens. The words of this act of parliament, 
as set out in the avowry, are, that '< the rent shall be paid free from 
'' all taxes and other deductions whatsoever, except the land-tax ;" 
and the que^ion turns upon the meaning of the words, '* all taxes 
'' and other deductions.'' The rector says they include payments 
made for the support of the poor. The parish say that the word 
taxes does not mean rates. It has been already determined, that 
*' parochial tax" meant *' poor rate." But is there any thing absurd 
in speaking of '* poor's tax," instead of '^ poor's rate." I take the 
former expression to be equally appropriate ; it means a sura raised 
by division upon many, and the very expression used in. the 43 Eliz. 
b, that " a fund shall be raised by taxation." If the money is 
raised by taxation it is a tax. I am therefore of opinion that the 
exemption applies to this burthen ; and indeed it would be difficult 
to find any other burthen from which the rector would be exempted 
by the words of the act of parliament. — Judgment for the plaintiff. 
The owner and 8. Rex V. Attwoody and Others, H. T. 7 & S O. 4 — 6 B. Sf C. 
occupier of 277. — On the 29th day of March 1825, the churchwardens and over- 

^T'S"*toth ®®^" of the parish of Rowley Regis, in the county of Stafford, 
poor at the sum ^^^^ ^ ra^c ^or t^® relief of the poor, in which the above John 
for which the A ttwood was assessed as owner and occupier, and Thomas Devey 
mine would let, Wightwtck, John Jones and Joseph Fereday, and Josiah Parkes, 
subject to out- ^e,.g assessed as lessees and occupiers of certain coal mines then at 
^^tIc lessee of ^0^^* Upon an appeal to the Midsummer general quarter sessions 
coal mines is for the county of Stafford, the rate was confirmed, subject to the 
rateable for the opinion of this Court upon the following case: — The appellant, 
amount of roy- John A ttwood, was the proprietor and occupier of the coal mine 
whux^he pays, upo" which the above rate upon him was made (which mine is 
and in neither' situate in the parish of Rowley Regis, in the county of Stafford), 
case is any al- and had expended upwards of 10,000^. in planting the mine and 
lowance to be getting it to work. The mine had been at work one year and a 
ney expended quarter. The vafue of the whole of the coals which had then been 
in rendering raised from the mine did not exceed 5,000/. The full value of the 
the mines pro- annual produce of the mine in question, after deducting the current 
duciive. expences of working the same, amounted to the sum of 428/. 9s. 

Upon that amount the appellant was rated. The appellant, T. 2>. 
Wightwiek, had been for five months prior to the said 29th day of 
March 1 825, lessee of the coal mine upon which the rate upon him 
was made, and which is situate in the said parish of Rowley Regis ; 
and during the five months that he had been lessee he had paid 
f^<5/. 14s. in royalties for coals raised ; he had also expended in the 
purchase of the lease and setting the mines to work, 5,020/. During 
the dve months that he had occupied t\\e xmive^Yv^ W*^ x^\?»^^ c^^^ 
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to the amount of 3,B25L 2s. 8d. The appellant, T. D. Wightwick, 
was rated upon the sum paid for royalties, the sum of 785Z. 14«. 
being considered by the respondents as the annual value of the 
royalties paid by him. The appellants, John Jones and Joseph 
Feredayy were the lessees of the coal mines, upon which the rate 
upon them was made, and which are situate in the said parish 
of Rowley Regis, Sir Horace St. Paul, the owner and lessor of 
the mines, sunk the pits and made preparations requisite for working 
the mines, and then let them to the appellants, Messrs. Jones and 
Feredayy at a certain fixed royalty, not a specific proportion of the 
amount of sales: 492/. \2s. B\d. was the amount of royalties paid 
to the lessor during the last year. The lessees had expended 600/. 
in permanent erections on these mines. The appellants, Messrs. 
Jones and Fereday, were rated upon the supposed amount of the 
annual sums paid for royalties. The appellant, Josiah Parkes, had 
been eight years lessee of the mine upon which the rate upon him 
was made, and which is situate in the said parish of Rowley Regis, 
and had expended 2,500/. in planting the mine and setting it to 
work. During the last year he had raised coals to the value of 
2,500/., and during that period had paid 585/. in royalties, and was 
rated upon the supposed amount of the annual sums paid for royal- 
ties. The questions for the consideration of the Court are, first, 
whether under all the circumstances of this case Mr. Attwood was 
properly rated at the sum of 438/. 9s. in respect of the said coal 
mine, such sum being the full value of the annual produce of the 
mine after deducting the current expences of working the same? 
and, secondly, whether the said T. D. Wightwick, John Jones and 
Joseph Fereday, and Josiah Parkes were rateable in respect of their 
occupation of the i^aid coal mines to the full amount of the sums 
paid for royalties upon the coals raised from such mines? — Abbott 
C. J. We are all of opinion that the owner and occupier of a coal 
mine should be rated at such sum as it would let for, and no more. 
As to the other points, the first was, that the rate should not be im- 
posed upon the coal produced, because that was part of the realty. 
It is the first time that such a proposition has ever been submitted, 
although many coal mines in various parts of the country have con- 
stantly been rated, and the argument in support of it is wholly un- 
tenable. The legislature has expressly made coal mines rateable, 
and they must be rated for what they produce, viz. the coals. Slate 
quarries and brick earth are also exhausted in a few years, but never- 
theless the rate is always imposed upon that which is produced. The 
other argument was, that the rate could not be imposed until the 
ex pence of planting the mine had been recouped. But I cannot 
discover any distinction between expences incurred in bringing a mine 
to a productive state and in building a house. The attempt to dis- 
tinguish them is perfectly novel, and if a house is to be rated as soon 
as built and occupied, it must follow that a coal mine is rateable as 
soon as it is set at work and produces coals, although it may happen 
that the expence of sinking it may never be recover^. If the tenant 
of a mine expends money in making it more productive, that is the 
same as expending money in improving a farm, or a house, in which 
cases the tenant is rateable for the improved value. Order of ses- 
sions amended as to the rate upon Attwood ^ aud confvtia^ ^"^X^V^Ckft 
res'/due of the rate. 

c 2 
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By a canal act, 9, Rex v. Regenfs Canal Company, E. T, 8 G. 4. — 6 B, §• (X 
^\r^ ^Y^^^ ^'^^' — ^V^^ an appeal by the defendants against a rate for the relief 
ther covered o^the poor of the parish of Saint Ann, Limeliouse, the sessions con- 
with water or firmed the rate, subject to the opinion of this Court on the following 
not, and also case. In the rate or assessment the appellants stood rated thus : — 
all dwelling- No. 1 . — Company of Proprietors of Regent's Canal, for wharfs and 
&c! b^ionri^*' *""** adjoining the basin leading to the Regent's Canal, them- 
to the company, Selves - - - - - - £130 

should be rate- No. 2. — Ditto for land covered with water, comprising the part of 
able to the the basin within the respondent's parish, ditto - £150 

ihe*°^?hnhe ^^' 3-— Ditto for land covered with water, comprising that part of 
several parishes ^he Regenfj^ Canal, and the towing-path and banks within the 
where they respondent's parish, themselves ... £150 

were respec- No. 4. — Ditto for one double lock in Limehouse Fields, and for one 
the lands*a^ * ^^^^^ double lock leading from the basin to the canal in the re- 
cording to their spondents' parish, ditto for each lock - - £25 

quantity and The rate was duly allowed and published, and was in all respects . 

quality, and correct in point of form. By the 52 G. 3. c. 195, s. 101, it was 
the dwelling- provided, " that lands, whether covered with water or not, and also 
&c. according * "-^^^ dwell ing-houses, wharfs, warehouses, lock-houses, and other 
to the natura '' houses of and belonging to the company should be rateable and 
and respective '< chargeable to the maintenance of the poor, and to all other paro- 
us^ ^J*®'^^' " chial rates and taxes in the several parishes and places where they 
assessed^in like " ^^^® respectively situated, the lands, according to their quantity 
manner as lands *' and quality, and the dwelling-houses, wharfs, warehouses, lock- 
of a like quality, " houses, and Other houses, according to the nature and respective 
and dwelling- u uses, dimensions, and descriptions thereof, and should be charged 
fec^ofaTike *' " ^^^ assessed in like manner as lands of a like quality, and dwel- 
and similar size '' ling- houses, wharfs, warehouses, lock-houses, and other houses of 
or nature in the << a like and similar size, nature, dimension, or description, in the 
^^^^^^ P^", " respective parishes where the same should be situate, were or should 
sam^should be^ " ^ assessed or charged ; and that the rates, duties, and other per- 
situate, should " sonal property of the company liable to be rated to the poor, or 
be assessed, and << other parochial taxes in any such parishes or places, should be 
that the rates, « rated and assessed in like manner and in the same proportion as 
otlierpereonal " other personal property rateable in the said parishes and places 
property of the *' respectively should be rated and assessed, and according to the 
Company, li- *< length of the line of the said navigation in such respective parishes 
able to be rated « and places, and not otherwise or in any other manner, provided 
should^ as- ** ^^*^> before such personal property should be rated, fourteen days' 
sessed in like '^ notice should be given in writing to, or left at the dweiUng-house 
manner and in ** of the treasurer or clerk, or any other officer of the company re- 
the same pro- « siding in the parish or place where such rate should be mtended 

portion as other 
personal pro- 
perty should be assessed : Held, that land of the Company, used by them for the purpose of the 
canal, was rateable qua land not in respect of its improved value, hut in respect of that which would 
have been its value if it had not been used for the purposes of the canal. 

The Company had, on the margin of a large basin, a piece of land adjoining the private yard of a 
timber merchant. This piece of land next the basin consisted of natural ground ; it was not faced 
with brick or timber, and the ground below the water gradually sloped down to the bottom of the 
basin. The timber-merchant landed his timber upon this piece of land, and it was there marked and 
measured by the revenue officers. No acknowledgment or rent was paid to the Company for this 
/>rivi]ejre of landing the goods there, but their rates and duties were mcreased, a greater number of 
sA/ps eatering the basin in consequence of this privilege : field, tihat this piece of land was not a 
^barf within the meaning of the act of parliament, and was iiol\ub\«\o be rated afrsuch to the relief 
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^* to be made, by the respective overseer of the poor, of the intention 
""so to do." As to No. 1, the facts were as follow: The land 
rated was the margin of a large basin or dock belonging to the appel- 
lants. This basin communicates on the one hand with the Thames^ 
by means of a lock capable of admitting ships of a large burthen ; 
and on the other hand with the Regenfs canal, by means of a double 
lock of only sufficient size to admit the barges used in the internal 
navigation. On the east, and on part of the south and north sides 
of this basin is a narrow slip of land, the property of the appellants, 
and containing altogether one acre, two roods, and fourteen perches, 
situated in the respondents' parish. Over this land on the south and 
east sides, there was originally made a towing-path for barges pro- 
ceeding between the canal and the Thames. This is still occasion- 
ally used in times of frost, but at all other times the barges cross the 
basin diagonally and have no occasion for it. At the end next the 
double lock it is terminated by a fence and gate, which is kept 
• locked by the defendants, and is only opened by their servants, who 
keep the key of the gate for persons having navigation business, who 
are always freely admitted, and use the towing-path as a foot-path 
on those occasions. Next adjoining the slip of land on the east side 
of the basin are situate the bonding yard for timber of Messrs. 
Richardson^ and the private yards of Messrs. Richardson and of 
Messrs. Watkins and Fry, The vessels bringing cargoes from 
foreign parts and other places to*these yards take their births along 
the east side of the basin, and unload their timber and other goods, 
by means of stages belonging to such ships, on the slip of land of 
the defendants rated as a wharf, the upper edge of the slip of land 
next the basin consisting of the natural ground, and not being faced 
with brick, stone, or timber, and the ground below the water gra- 
dually sloping down to the bottom of the basin. The timber is 
measured and marked on this slip of land by the officers of the 
revenue, and is, after that, with the other goods, conveyed either 
into the bonding yard, or on payment of the duties, into the private 
premises of the above persons. For this privilege of landing their 
goods, neither Messrs. Richardson nor Messrs. Watkins and Fry 
pay any acknowledgment or rent to the defendants ; they only pay, 
as all other persons do, the rates and duties imposed in respect of 
the tonnage of the ships entering the basin, but the number of the 
ships coming into the basin of the defendants is greatly increased by 
reason of the establishment of Messrs. Richardson's premises as a 
bonding yard, and the access thereto from the basin ; and there has 
been, in consequence thereof, a considerable increase in the tonnage 
rates and duties paid on such ships to the company since the bond- 
ing yard has been established. No other persons are allowed to land 
their goods there, nor is there any crane or convenience for landing 
goods. In another part of the basin, situate in Ratcliff hamlet, 
there are cranes and wharfs regularly built, where the defendants, in 
addition to the tonnage rates, charge both for the cranage and 
wharfage of all goods there landed. Neither the south nor the north 
side of the basin within the respondents' parish was used for landing 
goods. If the land on the east side of the basin be to be considered 
as a wharf, of which the defendants were the occupiers, its annual 
value, together with the value of the land on the notlVv ^xvd. «»owX^. 
tides of the basin, was 130L as stated in the rale. TW ^.v\tv>\^ 
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ralue of the land within the respondents's parish, on the east, south, 
and north sides, if assessed as land of a like quality, was only 8/. 
As to Nos. 2, 3, and 4, the facts were as follow : — the basin, canal, 
towing-path, and locks, if liable to be assessed in respect of the 
profit arising to the defendants from the rates and duties received 
by them, were of the value stated in the rate ; and they were also 
of the value stated in the rate, if the defendants were liable to be 
rated for the rent at which the basin, canal, towing-path, and locks, 
would let to any other company similarly situated as the appellants, 
but their value, if liable to be rated as land of a like quality within 
the parish, was only the sum of 34/. No personal property was 
rated in the parish at all, nor were there any rates due specidly for 
passing either of the two double locks rated ^ but only for passing 
lor certain distances along the canal. There were no other profits 
derived to the defendants from those premises, except the rates and 
duties imposed by the Regent* s Canal act. The questions for the 
opinion of this Court were ; first, as to that part of the rate or assess- 
ment, marked No. 1., whether, under the circumstances stated 
relating thereto, the land on the east side of the basin ought to be 
rated as a wharf ? And if it ought not to be so rated, then the sessions 
were of opinion that the rate ought to be amended by reducing the 
sum of 130/. to the sum of 8Z. ; and, second, as to that part of the rate 
or assessment marked Nos. 2, 3, and 4,. whether, under the 101st 
clause of the act of the 52 G. 3, c. 195, the basin, canal, towing-paths, 
and locks, are liable to be rated merely as land of a like quality within 
the parish ? And if so, the sessions were of opinion that the rate ought 
further to be amended by substituting the sum of 34/. for the sum of 
350/. — Bayley J. It seems to me that the rate in this case ought to 
be reduced. I think that the property comprised in No. 1. is rateable, 
not as a wharf, but as land ; and that the property comprised in 
Nos. 2, 3, and 4. is rateable as land, but not for the value it has 
acquired from being used for the purposes of the canal. The statute 
52 G. 3. c. 195. states that the making of the Regent* s Canal will 
be of great public utility. Now that is a key to enable us to con- 
strue the act of parliament. If the canal had not been made, and 
the land had remained in its original state, it would have been rate- 
able in the same proportion as other land in the parish. On the 
other hand, if there had been no express provision in the act of 
parliament regulating the mode in which the land taken for the 
purpose of the canal was to be rated, it would be rateable, not in 
proportion to its value when so taken, but in proportion to the value 
which it has acquired from being used for the purposes of the canal. 
But the making of a canal being a work of great public utility, 
and attended with great expence, it is perfectly just to relieve the 
undertakers of it from a burden which will attach to them only by 
reason of the improvements they make, at a very heavy expence, in 
the property used by them for their canal. It is not unusual, there- 
fore, to insert in canal acts clauses to exonerate the undertakers 
from contributing a larger sum to the maintenance of the poor in 
respect of the land used by them for the purposes of their canal than 
^ would have been contributed in respect of that same land if it had 
not been so used. It seems to me that the 101st section of the 
S^ G. 3. c. \^5, was intended to have that effect. It enacts, ** that 
*' lands, whether covered with walex ox wol, ^^Xifcx^V.^-^VAfcio the 
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'' maintenance of the poor, according to their quantity and quality." 
The subsequent words clearly explain what was intended by the 
' word land. It goes on : " And the dwelling-houses, wharfs, ware- 
** houses, iock-houses, and other houses, according to the nature 
" and respective uses, dimensions, and descriptions thereof; and 
'' shall be charged and assessed in like manner as lands of a like 
*' quality, and dwelling-houses, wharfs, wharehouses, lock-houses, 
'* and other houses of a like and similar size, nature, dimension, or 
'' description are assessed or charged.'' The act having in the first 
instance provided for the rating of land, whether covered with 
water or not, and for buildings, then introduces a different subject 
of rateability ; and that is to be rated only on condition that certain 
other property is rated. It enacts that the rates, duties, and other 
personal property of the company liable to be rated to the poor in 
any such parishes or places, shall be rated and assessed in like 
manner and in the same proportion as odier personal property rate- 
able in the said parishes and places respectively shall be rated and 
assessed. The introduction of the word other shews clearly that 
the rates and duties were contemplated by the legislature as a species 
of personal property, for there follows a provision that, before such 
property shall be rated, fourteen days' notice in writing shall be 
given to the treasurer of the company. There are, therefore, three 
distinct species of property which are the subject of rate : first, 
lands, whether covered with water or not; secondly, houses and 
buildings ; and, thirdly, rates and duties. The first two are rateable 
at all events ; the latter only on condition that personal property is 
also rated. Now the property described in Nos. 2, 3, and 4. com- 
prises nothing but land, part of which was covered with water. I 
think that that land is to be rated in the same manner as land of the 
same quality would have been if it had not been converted into^a 
basin, or applied to the other purposes of the canal. If it had been 
intended that it should be rated according to its improved vakie, the 
legislature would have said so. Indeed, if that be the effect of the 
clause, it is wholly useless, as far as the land is concerned, for that 
would be rateable for its improved value if the act had not con- 
tained a provision on the subject. Then the remaining question is, 
whether the property intended to be comprised in No. 1. can be 
properly rated as a wharf. The word wharf is classed in the act 
with several other things of an artificial description, and which 
require expence in their erection. The words are '* dwelling-houses, 
'' wharfs, lock-houses, and other houses." This piece of land, at 
all events, is not a wharf in the construction of which any expence 
has been incurred. The term wharf , in its ordinary sense, imports 
a place built or constructed for the purpose of loading or unloading 
goods. It is used in that sense in the several clauses of the act 
which have been referred to in argument. Then, considering the 
different clauses together, and that the word wharf usually signifies 
something built or constructed, it seems to me that this is not a 
wharf within the meaning of the act, but at most only a landing 
place. Upon the whole, therefore, I think that the rate ought to be 
amended, by inserting the sum of SI. instead of 130/., in respect of 
that part of the rate marked No. 1.; and by inserting 34Z. instead 
of 350/., in respect of that part of the rate marked Nos, "i, i^, -a^vd 4. 
— HoLuoTD J, I am entirely of the same opuViow. \^ V)c\^ cwv- 
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struction contended for were to prevail, the consequence would be, 
that the canal company would be rateable for the land occupied by 
their canal in the same manner as they would have been if the act 
had contained Do special clause ; that would make the clause wholly 
useless. I also think, that the piece of land comprised in No. 1 . 
is not a wharf within the meaning of this act of parliament. — 
LiTTLEDALE J. I am of the same opinion. The piece of land 
comprised in No. 1. is not a wharf. That term usually denotes 
something built or constructed by the art and industry of man ; and 
though it may have been used for some of the purposes for which a 
wharf is used, it does not therefore follow that it is a wharf. Gk>ods 
may be, and frequently are, landed upon the sea-beaqh, but the 
beach is not therefore a wharf. If this were a wharf it might fairly 
be expected, that wharfage dues would be payable; but no cora- 
peusation whatever is paid to the proprietors of the canal for the use 
of the piece of land specifically, though they do receive wharfage 
dues for the use of other premises. As this piece of land is not a 
building constructed by the art of man, and as no wharfage or 
compensation is paid to the owners for the use of it as a landing- 
place, I am of opinion that it is not a wharf, withing the meaning of 
this act of parliament. As to the property comprised in Nos. 2, 3, 
and 4, I think that it ought to be rated as mere land. The company 
take up a great quantity of land for the purposes of their canal, and 
they incur great expence in the making of it. In the act of parlia- 
ment authorising them to make the canal, a distinction is made 
between lands and houses, and the rates and duties, as the subject 
oi rateability to the poor. The lands and houses are to be rated as 
lands and houses of the same description ; but the rates and duties, 
which are the profits arising from the particular use of the land, are 
to be rated only in case other personal property is rated ; but if the 
land is to be rated quk land, accofrding to the value which it has 
acquired, in consequence of the purpose to which it has been applied 
by the company, and which value arises from the canal duties, then 
if other personal property in the parish were to be rated also, it 
would follow that the company would be liable to be rated twice 
over for the same property, once for the land in respect of its hn- 
proved value, and a second time for the canal rates and duties. 
That cannot have been intended. The rate must, therefore, be 
amended. Rate amended, by reducing the sum of 130/. to the 
sum of 8/., in respect of No. I., and by reducing the sum of 350/. 
(the a^regate of the several sums mentioned in Nos. 2, 3, and 4.)' 
to the sum of 34/. 

10. Rex V. Goosey T. T. 8 G. 4.-7 B. ^ C. 60.— Upon an appeal 
against a poor rate made for the parish of St. JameSy in Poole, the 
sessions confirmed the rate, subject to the opinion of this Court upon 
a case which stated that Goose and two other persons carried on busi- 
ness in partnership in the parish of St* James, in Pooole, Goose was 
the only partner resident in the parish, and he was rated in respect 
of the whole of the partnership personal property, in which he and 
his CO- partners were equally interested, and not in respect of his 
third share only. — Lord Tekderden C. J. It is clear that this 
rate must be amended. By the statute 43 Eliz, c. 2., inhabitants 
are to be rated according to their ability. If this rate were to stand, 
Oaose vrould be rated according to tVie ^lVAWV} o^Vvcck^^ ^xA ^>}cl^i^« 
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It is said that there will be difficulty in ascertaining the share to 
which any partner may be entitled ; but where that is the case the 
rate may easily be imposed in respect of the whole, and the party 
may come and discharge himself by proving the extent of his 
interest. — Rule absolute for amending the rate. 

11. Rex V. Liverpool, T. T. 8 G. 4—7 B. ^ C. 61.— By a rate Where, by act 
for the relief of the poor of the parish of Liverpool, in the county of ^ertd '**"^°^' 
Lancaster 9 made 21st July 1825, and duly published and allowed, wereei^aow^ 
the trustees of the docks and harbour of Liverpool were assessed in ered to make a 
the sum of 50,953Z., in respect of the annual value and profits of ^^K and take 
the dock estates within the said parish, vested in them as trustees of ^j^i" J**^ 
the said docks and harbours, according to the following shedule : ghipg resort"* 
On the dock duties ,- - - - £50,000 to it, and the^ 

On three cranes at the new wall and the parade slip - 40 ^^^^ statute. 

Engine-house, Br Mf^e ^^ec^ - - - 17 Folded thu 

Office, Salthouse dock - - " v" ^ STan 

Ditto King's dock - - - . ^ - 26 plied to pajSng 

On office. Queen's dock - - - - 26 off the debt in- 

mxXo Bridge Street - - - - 54 curredinmak- 

Ditto Old dock 270 4°^^%^^' 

Ditto Qoree - - - - - 1 1 it in repw a'^d 

Ditto j2Lrd, &c. Trektham Street - - - 185 that then the 

Ditto - - - Ditto - - - - 315 rates should be 

Against this assessment the trustees appealed to the Court of Inr^ciTto' 
Quarter Sessions of the borough of Liverpool, upon the ground that keep the^^dwik 
the dock estates within the said parish are not rateable to the poor &c. in repair ' 
thereof. The CJourt being of opinion that the trustees were not ^®W» *!>»* the 
rateable, amended the rate, by striking out the foregoing assessment, ^°^^ Company 
subject to the opinion of this Court upon the following case. The to^the rel^?of * 
dock estates within the parish of Liverpool are vested in the mayor, the poor in re- 
aldermen, bailiffs, and common council of Liverpool, as trustees of spectofthedock 
the docks and harbour of Liverpool, by virtue of several acts of daes received by 
parliament (viz. 8 Anne, c. 12., 3 G. 1. and 1 1 G. 2. c. 32., 2 G. 3. preS^%u[. 
c. 86., 25 G. 3. c. 15., 39 G. 3. c 59., and 51 G. 3. c. 143., all of chased or hired, 
which, excepting the second, are public acts,) and consist of a large and used by 
quantity of land, to the extent of 100 acres. Part of those estates *®™ *°' *^® 
was granted voluntarily by the corporation of Liverpool, part was 5o3^?^ indi-^ 
soki by that body to the trustees for a pecuniary consideration, and vidual having 
other parts have been purchased bv the trustees from private indi- any beneficisd 
viduals, according to the powers given to them by the said acts, occupation of 
Before the construction of the present works part of the land was * °*® premises. 
waste, both above and below high-water mark, but other parts con- 
sisted of lands and buildings in the occupation of individuals rated 
to the relief of the poor of the said parish. The dock estates at 
present consist of several wet docks, in which vessels may be con- 
stantly afloat, dry basins, that is to say, dry at low water, wharfs, 
piers, slips, cranes, weighing machines, offices, and yards for storing 
goods, and other conveniences requisite to form a complete dock ; 
and the trustees are authorized to receive large sums, under the 
name of dock rates and duties, for the accommodation of vessels in 
the said docks, by virtue of the said acts of parliament. The trus- 
tees manage the dock estates by their servants and agents, who 
receive and account to them for the dues and promts 9lt\sVci^ %&^^ox^- 
mud, and no part of the estates and premisett above ^%e«^^ vi^\eX q% 
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to Other persons. With regard to the application of the monies 
received as dock duties, it is enacted, by the 8 AnnCf c. 12. s. 9., 
above referred to, under which the first dock was built, <* that all 
*' and every such sum and sums of money that shall be raised and 
'* received by the duties aforesaid, after payment of the expenses of 
" collection, shall be, by the trustees for the time being, applied 
'* and disposed of to the building and repairing the said new dock or 
'' basin, and other works, and for the securing, preserving, and 
'^ maintaining the said dock or basin and harbour of Liverpool, and 
** to no other use and purpose whatsoever'^ By the same section 
the collector of the dock duties is required to keep accurate accounts 
of all his receipts and disbursements. By the fifteenth section of 
the same act nme commissioners are appointed for the inspection of 
the accounts, which commissioners '* shall and may order and 
'' appoint all such monies which shall rest due upon such account 
'^ to be laid out and expended to and for the uses and purposes in 
** the act mentioned, and to and for no other use whatsoever." By 
the fourth section of the 11 G. 2. c. 32., passed for building another 
dock, it is enacted, '^ that there shall be twelve commissioners to 
'* inspect, audit, and adjust the account of all the collectors' receipts 
'' and disbursements of all the monies collected and levied by virtue 
*' of the former act and that act, who shall be invested with such 
'^ and the same powers and authorities in all respects, and to all 
'' intents, constructions, and purposes, as were given to and vested 
*' in the commissioners appointed in pursuance of the former acts, or 
" either of them." By the 51 G. 3. c. 143. s. 125., tlie mode of 
appointing the commissioners is altered, but the electors are author- 
ised to appoint them as commissioners, for the purposes in this and 
the former acts mentioned. By the 1 1 G. 2. c. 32. s. 8., all the 
collectors of dock duties are required to keep regular accounts of 
their receipts and disbursements, and to produce the same to the 
commissioners when ordered ; and by the ninth section of the same 
act, the treasurer of the dock duties is required to print his account 
yearly, the expense of such printing to be deducted out of the dock 
duties, and to deliver a copy to any such person paying dock duties 
as shall require the same. All the dock rates payable by the former 
acts of parliament were repealed by the 51 G. 3. c. 143., which 
imposed the present duties. The twenty-seventh section of that 
act, which relates to the application of the present dock duties, is 
as follows : '^ And be it further enacted, that all monies which shall 
'^ be collected, received, levied, borrowed, and raised by and under 
'* this act, shall be applied in paying and defraying the chaiges aind 
'' expenses attendmg the obtaining and passing this present act, and 
<< to the paying the expenses and charges attending the levying and 
'^ collecting the said rates and duties ; and after the paying and ap- 
<< propriating one third part of the said monies, to and for the purpose 
'^ of making and completing the southernmost of the north docks as 
'' hereinafter is mentioned, then to the paying off and discharging the 
" present bond debt of 1 14,705/. 19«. 4ci., and the debt of 67,406/. 
• * 18«. 7c?. owing by the trustees to the corporation of Liverpool, for 
'* the purchase of land and strand intended for the site of the southern- 
'' most of the two northern docks, and any future bond debt, and the 
'' interest on the same, and to the paying and discharging the interest 
'' on all other monies which may be hereafter borrowed and taken up 
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** at interest under the provisions of this act upon the credit of the 
« dock rates and duties as aforesaid, and to the carrying into execution 
*< the purposes of this act and the said recited acts, in the making, 
*' erecting, building, finishing, and maintaining such docks, basins, 
« piers, and other works and buildings in the port of Liverpooly under 
" the said acts and this act, and to the paying, defraying, and satisfy- 
'' ing all other charges and expenses already incurred, or hereafter to 
** be incurred in the carrying into execution, or under or in conse- 
" quence of any of the former acts or this present act ; and the residue 
" or sur[^us of all monies arising from such rates or duties, which 
'* shall remain after such application thereof as aforesaid, shall from 
'' time to time be applied in or towards the repayment of the prin- 
** cipal monies which shall have been borrowed under this act, until 
** all such principal monies shall be repaid, and all assignments of 
« or mortgages upon such rates and duties are paid off, satisfied, 
*' discharged, and redeemed ; and when, by the means last mentioned, 
*' all the principal monies which shall have been borrowed shall be 
'' repaid, and ail assignments and mortgages upon the said rates are 
** satisfied and redeemed, then and in such case it shall be lawful 
^* for the trustees, and they are hereby required to lower and reduce 
'* the rates and duties hereby granted and made payable as far as 
" the same can be done in the then state of the docks, basins, build- 
** ings, and other works and buildings of the said port, and leaving 
'< sufficient for all charges of management and collection of rates 
<' and other concerns of the said docks, basins, piers, works, and 
" other buildings, and improving, repairing, and maintaining the 
" same, and for carrying into execution the provisions of the former 
" acts and this act/' The present duties have been invariably ap- 
plied by the trustees according to the direction of the last-mentioned 
section, and they derive no private advantage or emolument what- 
soever from the execution of the trusts of the dock estates. The 
three cranes mentioned in the schedule were erected by the trustees 
out of the dock funds, in pursuance of the power given them by the 
78th section of the 51 G. 3. c. 143., before referred to. For the 
use of these cranes in lauding and discharging cargoes, the trus- 
tees charge a certain sum, which goes to the general dock estate 
in the same way as the dock duties, and is apppHed as the 
general dock funds are and must be applied by the various acts 
of parliament, and the trustees derive no individual benefit from 
them. The engine-house is used for the purpose of keeping 
a fire-engine, which the trustees have provided out of the public 
funds, for the security of the shipping, as empowered by the same 
section^ and no rent is charged to or paid by any one for the same. 
Of the different offices enumerated in the schedule some are for the 
accommodation of the dock masters and gate-men at the various 
docks, as places of shelter, and merely for the dispatch of public 
business ; others are occupied by the collector of the dock rates, the 
harbour-master, and other public officers of the trustees, solely for 
the purposes of the dock business. No rent is charged to them for 
the use of these offices, and no part of them is occupied as a resi- 
dence by any one. The two yards mentioned in the schedule are 
hired by the trustees at an annual rent, as a place necessary for the 
deposit of the various articles used in the erection and maintenance 
of the docks, and from the occupation of which they derive no per- 
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Where the sur- 
plus tolls of a 
navigation vrere 
directed by act 
of parliament 
to be expended 
in repainng 
public bridges 
and highways : 
Held, that they 
were not rate- 
able to the re- 
lief of the poor. 



8ona] benefit. — Lord Tentbrden C. J. I am of opinion that the 
order of sessions must be confirmed. It seems to me that there is no 
solid ground for the distinction which has been taken as to those 
parts of the property rated which are rented by the dock company, 
for if there be no beneficial occupation it can make no difference 
whether the occupier be the owner or not. As to the main question, 
the case oiRex v. The Commissioners ofSalters-load'Sluice(a) is de- 
cisive. There the tolls were by act of parliament directed to be applied 
*^ to the purposes of the act, and to and for no other use or purpose 
whatsoever." The statute under which the dock rates in question 
are levied does not indeed contain an express direction that the rates 
shall be applied to the purposes specified, and no other ; but it directs 
that certain burdens shall be discharged, and that then the rates shall 
be lowered ; and, therefore, any application of those rates to other 
purposes not specified, would be a direct violation of the statute. 
Nothing of that kind is suggested, and, therefore, there is not in 
reality any difference between this case and the former. The prin- 
ciple of not rating property of which no person has a beneficial 
occupation is not confined to canals or docks, or property of that 
nature. A Quaker's meeting-house, if the pews are not let, is not 
rateable, as was decided in Rex v. Woodward {b), and the same 
would be applicable to a chapel with the rites of the church of 
England^ or to a dissenting meeting-house. On the other hand, it 
was held in Rex v. Agar, that where the pews of such a meeting- 
house were let, the trustees were rateable in respect of the rents, 
although not received to their own use, but for the benefit of the 
minister. Here the trustees were not occupiers in the ordinary sense 
of the word, and no profit was received for the use of any person. 
It is said that the docks were made by the corporation of Liverpool, 
in order to improve their private property ; if such an efiect is pro- 
duced, that property will be rateable for the improved value. — 
Baylet and Littledale Js. concurred. — Order of sessions con- 
firmed. 

12. Rex V. The Trustees of the River Weaver Navigation, T. T. 
8 G. 4. — 7 B. if C. 70. — Upon an appeal against a rate made by 
the overseers of the poor of the township of Moulton, in the county 
of Chester, upon the trustees of the river Weaver navigation, the 
sessions confirmed the rate, subject to the opinion of this Court on 
the follovdng case : — By an act of parliament passed 7 G. 1., enti- 
tled " An act for making the River IFcat;er navigable from Frodsham 
" Bridge to Winsford Bridge in the county of Chester,*^ it was 
enacted, '' That from and after the said work shall be finished, and 
'^ all the charges thereof, &c. fully paid, that then the* clear produce 
<' of the rates and duties shall, from time to time, be employed for 
<* and towards amending and repairing the public bridges within the 
" county of Chester, and such other public charges upon the county, 
^^ and in such manner as the justices of the peace at the Michaelmas 
<< quarter sessions shall yearly order, direct, and appoint." And 
lafter reciting that the roads leading to the river would be much 
injured by the increased traffic upon them, it was also provided, 
that so much of the rates as the justices might think fit should be 
expended in repairing those roads, and that if any surplus remained. 
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it should be expended in repairing such other highways in the county 
as the justices in sessions should appoint. By the 33 G. 2. further 
provisions as to the navigation were made, but it directed that the 
surplus duties, after payment of the expenses of the navigation, should 
be applied to such public purposes as before mentioned. The ton- 
nage rates and duties upon the Weaver are not charged by the mile, 
but Is. per ton is charged upon the whole line of river ; and a vessel 
navigating the whole or any part of the length of the said navigation 
is subject to the same charge. This tonnage is paid quarterly at the 
river Weaver navigation office in Northwich, which is a distinct 
township from Moulton, The annual accounts up to the 5th of 
April in each year are regularly audited by the clerk of the peace, 
and filed at the Michaelmas quarter sessions, when the balance 
arising from the rates and duties in the hands of the treasurer, over 
and above the necessary charges and expenses for the maintenance 
and support of the navigation, is directed by the magistrates there 
assembled to be paid, and the same is invariably paid to the county 
treasurer, to be applied for the general purposes of the county, accord- 
ing to the acts of parliament, and to none others. The township of 
Moulton rated the trustees as follows : — 
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PROPERTY RATED. 


RENTAL. 


SUM ASSESSED. 


The trustees of 
the TVietWeaV' 
er navigation. 


Lands used for the river Wea- 
ver, with the tolls, dues, and 
duties arising therefrom, or 
in respect thereof, within 
the township of Moulton* 


£. «. d. 
234 13 4 


£. 5. d. 
35 4 



The amount at which the trustees are assessed in the said rate, pro- 
vided they are rateable at all, is correct. — Ba yley, J. We thmk, 
that, as there is not any clause in the statutes set out which vests the 
soil of the river Weaver in the trustees, they cannot be rateable to the 
relief of the poor in respect of the tolls. It was then suggested that 
the trustees were rated in several parishes through which the river 
Weaver runs, and that in some of them they might be considered as 
the occupiers of land, it was therefore important to have the opinion 
of the Court as to their liability to be rated under such circumstances. 
Upon this point, the Court deferred their judgment until the case of 
Rex V. The Inhabitants of Liverpool had been decided ; and then 
Batlet J. said, the principle of this decision is applicable to the 
case of Rex v» The Trustees of the River Weaver Navigation. 
There the surplus tolls remaining over and above the expenses of 
supporting the navigation, were to be applied to the repairing and 
maintaining of bridges and highways. Those were public purposes ; 
and as no part of the monies received could be applied to private 
purposes, tbose monies were not rateable in the hands of the trustees. 
The order confirming the rate must therefore be quashed upon this 
ground, as well as that which was mentioned by the Court at the 
time of the argument. — Order of sessions quashed. 

13. Rex V. The Inhabitants of Kingswinford, T, T. 8 G. 4. — Acanalcom- 
7 B. ^ C. 236. — Upon appeal by the company of proprietors ^"he relis^f ^'* 
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the poor in every of the Dudley Canal Navigation against a rate made for the 
parish through relief of the poor of the parish of Kingewinford in the county of 
which the canal Stafford, whereby the company were rated fo^ their canal reservoirs^ 
Sortiontothe P^^^> ^^^ tonnage dues, estimated as of the annual value of 
profits which 6041, 2s. 2d.y at 251. 3s. Ad., the sessions reduced the rate to 
the land occu- 9Z. 165. \\d,, subject to the opinion of this Court on the following 
pied by them in case: — By the 16 G. 3. c. 66, entitled ** An act for making and 
such parish « maintaining a navigable canal within and from certain lands in the 
therefore when " parish of Dudley in the county of Worcester, to join and commu- 
a canal passed '^ nicate with the Stourbridge Navigation in the parish of Kings- 
through several »< winford,** it was enacted, that certain proprietors therein named 
^**h^tVt - ®^^"'^ ^ united into a company for the better carrying on, making, 
nage dues pay- ^^ maintaining the said canal. By the 25 Q. 3. c. 87., entitl^ 
able varied, it '^ An act for extending the Dudley Canal to the Birmingham 
was held the " Canal," it was, amongst other things, enacted, that from and after 
company w«e ^jj^ making and completing the said intended canal, the shares 
relief of the poor created by virtue or in pursuance of that act should become consoli- 
of each parish dated with the shares in the then Dudley Canal Navigation, and all 
for the amount distinction between the same should cease and determine, and the 
^'^tuS?*^^ *^ed* Dwc^Zcy canal, and all matters and things relating thereto, and the 
there and^t <^^^^ ^^^ Other works to be made and completed by virtue of that 
for a part of the ^ct, should from thenceforth be and become one joint navigation and 
uhole amount concem, and the whole of the income and profits arising from such 
*YT*^r*^**°f j^^J^t navigation and concem should be paid unto and equally divided 
the^'canaf in amongst all and every the proprietors thereof, according to their 
proporton to respective shares therein. By the 33 G. 3. c. 121., which was passed 
the length of for making and maintaining a navigable canal from the Dudley Canal 
the canal in that to the Worcester and Birmingham Canal, it was enacted, " that all 
parish. u subscribers, towards carrying on and completing the intended navi- 

gation, should be entitled to and should receive, after the said navi- 
gation should be completed, a proportion of the profits arising as 
" well from the intended navigation as from the Dudley Canal Navi- 
gation, according to their number of shares ; and every body politic 
or corporate, person or persons, having such property in the said 
undertaking, should respectively be deemed proprietors in the 
" whole concern in proportion to every such part or share which they 
" or he should be possessed of towards carrying on the same,*' By 
section 34. it was further enacted, " that the company of proprietors 
** should from time to time be rated to all parliamentary and paro- 
**' chial taxes, rates, and assessments for and in respect of the lands 
'* and grounds taken and used by the said company, and all ware- 
** houses and other buildings erected or to be erected by the company 
** of proprietors, in the same proportions as other lands, grounds, and 
^* buildings lying near the said canal and collateral cuts were or 
" should be rated." Neither of the recited acts of the 16, 25, or 
30 O. 3. contained any clause respecting the mode in which the 
company should be assessed either to the parliamentary or parochial 
taxes. The company were empowered to take different rates of ton- 
nage upon those parts of the canal which were made under each of 
the said recited acts of the 16, 25, and 33 G. 3. By the 16 G. 3. 
5. 44., the company were authorized to take certain rates or dues for 
tonnage therein specified, on goods thereafter to be carried upon any 
part of the said intended canal, or which should pass through any 
lock of the said canal. By the 25 G, 3. the company were empow- 
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ered to take other and different rates of tonnage from those granted 
by the 16 G. 3., and therein set out, for all goods thereafter to be 
carried upon the intended canal ; and by section 22. to induce the 
proprietors of the Birmingham and Birmingham and Fazeley Canal, 
to agree to the aforesaid junction with that canal at Tipton Green, 
and as a compensation for their probable loss of tonnage, in conse- 
quence of the intended canal, they were empowered to take certain 
rates and dues upon all coals and merchandizes navigated along the 
intended canal, according to the rates therein set forth. By the 
^3 G. 3., the company of proprietors were authorized to take various 
and different rates of tonnage from those mentioned in either of the 
acts of the 16 and 25 G. 3., and which were there enumerated, for 
tonnage and wharfage of goods, &c. to be thereafter carried upon the 
intended canal and collateral cuts, &c. ; and by section 22., the 
Worcester and Birmingham Canal Company were enabled to receive 
certain rates of tonnage and wharfage therein mentioned, for such 
coals and other things which should pass from the intended canal 
into or apon the Worcester and Birmingham Canal, and from the 
Worcester and Birmingham Canal into or upon the intended canal. 
The land occupied by the company of proprietors in the parish of 
Kingswinfordj for the purposes of the canal, is 12 acres, 2 roods, 
36 perches, the whole of which was taken under the recited act of 
the 16 G» 3., and is one twelfth part of the land occupied by the said 
company of proprietors, for the purposes of the whole of the Dvtdley 
Canal, noiade under the recited acts of the 16, 23, and 33 G. 3., and 
extending through the several parishes of Kingswinfordy Dudley, 
Tipton, Sedgley, Rowley Regis, Hales Owen, and Northfield, The 
account of the tonnage arising upon the whole of the canal made 
under the said recited acts, and of the expenses and outgoings thereon, 
is kept as one joint concern and not separately, and the profits of 
the whole are divided amongst the proprietors generally according to 
their shares therein. The total amount of tonnage received by the 
company of proprietors for the last year on the whole of the canal, 
after deducting the expenses, is 56101, 13s. Id., one-twelfth part of 
which i8472/. lis, le^., a rate on one half of which sum (2 36/. 5s, 6|cf.) 
at lOd. in the pound is 9Z. 16s. lid,, to which the sessions have 
rednced the rate. The tonnage received during the same period for 
goods, &c. carried on that part of the canal, made under the recited 
act of the 16 G. 3., which is situate in the parish of King swinford, 
after deducting expenses, is 1208/. 4s. 4d,, and a rate on the half of 
that sum (604/. 2s. 2d.) at lOd, in the pound is 25/. 3s. 4c/., at 
which sum the company of proprietors were rated. The only ques* 
tion for the opinion of this Court was, Whether the different parts or 
extensions of the canal made under the several recited acts of par- 
liament ought to be taken as one joint concern as far as related to 
the poor rates, or whether that part thereof, made under the 16 G. 3. 
ought to be rated as a distinct and separate concern ? — Bay ley J. 
It seems to me that in amending this rate the sessions have not 
adopted the correct rule. The canal company are to be rated under 
the statute of the 43rd of Elizabeth, as occupiers of land in the 
parish of Kingswinford, Tolls, eo nomine, are not rateable ; but if 
the subject matter out of which the tolls arise, be one mentioned in 
the statute of Elizabeth as the object of rate, then that may be rated 
by name, and the tolls which constitute its profits may be thus made 
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to contribute to the relief of the poor* A canal company, therefore, 
18 liable to be rated in respect of the land which they occupy in every 
parish through which the canal passes, and for that value which the 
land there produces. Where there is a long line of canal extending 
through different parishes, although the money produced by the ton- 
nage collected in all the parishes, constitute one common fund out of 
which all the expenses are to be borne, still the proportion which 
those expenses may bear to the tolls collected, even in cases where 
the rates are the same along the whole line of the canal, may vary 
in different parishes. The traffic on the canal may be greater in 
some parishes than others, or the rates may be unequal, and thus the 
net profits, which constitute the value of the land used for the canal, 
may vary in different parishes. There are twelve miles in length of 
the cansJ in the parish of Kingswinford, Assuming that the diffe- 
rent branches of the canal had been made under one act of parliament ; 
I am of opinion that the company ought to be rated in each particu- 
lar parish in proportion to the profit which they derive from the land 
there used by them for the purpose of the canal. If a canal runs 
through six different parishes, and there is the same traffic through 
the whole line of the canal, every part of the canal will earn an equal 
proportion of the tolls. But it may happen that in that part of the 
canal situate in one parish, there may be double or treble the traffic 
which there is in any other of the six. Why are the other parishes 
to have any part of the tolls earned in that parish ? The land m 
those parishes contributes nothing towards earning the sum derived 
in the other parish from the use of the land there. The true prin- 
ciple is this : a canal company is to contribute to the relief of the 
poor in each parish through which the canal passes in proportion to 
the profit which they derive from the use of their land in that parish. 
If the profit arising from a given quantity of land vary in different 
parishes, the rate must vary in the same proportion. The whole rate 
will be payable out of one common fund. But then each parish will 
receive from the company a sum in proportion to what the land in 
that parish produces. If in this instance this rule has the effect of 
making the rate in Kingswinford higher, it will also make the rate 
lower in other parishes. For these reasons it appears to me that in 
this case the sessions have not proceeded on the correct principle, 
but that they ought to have rated the company for the tonnage 
received by the company on that part of the canal which is in Kings- 
winfordy and that therefore the rate ought to be amended by making 
it 25/. 3£. Ad. — HoLROYD and Littledale concurred. — Bate 
amended. 
By alocal actfor 14. Cortis V. Kent Water Works, T. T. 8 G. 4.-7 B. 4- C. 314. 

the relief of the 

poor, certain comnussioners were enabled to make rates upon all and eveiy person or persons who held, 
occupied, or possessed land in the parish : it was held, that a corporation was liable to be rated, aldiough 
by a clause, giving an appeal to the quarter sessions to any patty aggrieved, such party was bound to 
enter into a recognizance : Held, also, that it was not oompetent to the dpfendant in such action to 
object to the rates on the ground that the property rated was not sufficiently described in them, that 
bemg a ground of appeal to the quarter sessions. 

The 7 G. 3. 15. Rex v. London Gas Light and Coke Company, E, T. 9 G. 4. 

c, 37. which S B. Sf C. 54. — Upon appeal against a rate made for the relief of 
^acts, ^**^*c^ the poor of the parish of St, Bride^s, London, the sessions confirmed 
embanked from ^® "^^» Subject to the Opinion of this Court on the following case : 
tire n'ver Thames By a Certain rate or assessment, being the rate or assessment ap- 
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pealed against, duly made and allowed by two justices of the peace shall be "free 
for the city of London, on the 22d of September, 1826, on the from all taxes 
several inhabitants and others, and every occupier of lands, houses, wha^^™"'^** 
shops, warehouses, and other tenements or hereditaments within the exempts the oc- 
parish of Su Bridget, otherwise St. Bride, in the ward of Farring- cupiers of pre- 
dm Without, in the city of LoTtdon, for and towards the relief, mises built on 
maintenance, and employment of the poor of the same parish, from ^**memofTOoi> 
Midswnmer-day then last past to Michaelmas-day then next en- ^^s in respect 
suing, the said rate being a rate or assessment of Is, 6d, in the of such occupa- 
poand upon the annual rent or value of the said lands, houses, shops, ^^^^' 
warehouseB, and other tenements and hereditaments of and in the 
same parish, as far as the same could be ascertained, the City of 
London Gas Light and Coke Company was rated as follows : — 
£1200. The City of London Gas Light and Coke Company for 
houses, sheds, and premises, Daniel Benham, secretary, resi- 
dent - . . - - - £90 
£12. The City of London Gas Light and Coke Company for 
houses and premises, Daniel Benham - £0 18 
£24. The City of London Gas Light and Coke Company for 
iioases and premises, Daniel Benham - £1 16 
The premises for which the company is rated and charged in the 
said assessment at the sum of 90/. upon the annual rental or value 
of 1200/., -consist of a wharf, buildings, and premises abutting on 
the river Thames, near Blackfriars Bridge, held by the company 
under a lease granted by the New River Company, a part of which 
premises is in the said parish of 5^ Bridget, otherwise St. Bride, 
and liable to be rated thereto at sum of 60/. upon the annual rental 
orvalae of 800/., and the remaining parts of such buildings, toge- 
thar with the wharf and premises, covering and comprising a space 
of 22y642 feet, superficial measure, which are assessed in the said 
rate, upon the annual rental or value of 400/., and which the Lon- 
don Gas Light and Coke Company claim to be exempted from the 
said rate, are built upon ground and soil which were formerly part of 
the ground and soil of the river Thames, and were enclosed and 
eoibanked by the New River Company, and became vested in the 
Chj of London Gas Light and Coke Company as lessees for a term, 
yet unexpired, of the adjoining wharf and ground in front of which 
the said ground and soil of the said river were so inclosed and em- 
baaked. The inclosure and embankment were made by the New 
RWer Company under the act 7 G. 3. c. 37, by which (after reciting 
that it would tend to remove many inconveniences if the ground and 
soil of the river Thames between certain limits, including the land 
in question, was inclosed and embanked,) it was enacted, that it 
should and might be lawful for the mayor, aldermen, and commons, 
in common-council assembled, to inclose and embank the said 
ground. By the second section, the owners of wharfs abutting on 
this ground were authorized to inclose that part of it opposite their 
premises at their own expence, giving certain notices to the town- 
clerk of the city ; and by the 51st section it was enacted, that the 
ground and soil of the said river so to be inclosed and embanked in 
Uie front of every such wharf, should vest in the owner of such ad- 
joining vfhdxfy free from all taxes and assessments whatsoever. By 
the 52d section, certain quit-rents were imposed upon the land so to 
be inclosed; and a quit-rent, amounting to 23/. lis. Sj^d, per an«^ 
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num, payable by virtue of the act for the laad in question, was re- 
deemed by the New River Company, in the year 1769, for the sum 
of 47 IZ. 14s. 2d, An act was passed in the 39 G. 3, entitled, ** An 
'^ act for the better relief and employment of the poor of the parish 
'* o(St, Bridget^ otherwise St. Bride, Fleet Street;*' by the 18th 
section of which the churchwardens and overseers of the poor were 
required '^ to make one general equal pound-rate or assessment for 
*^ and towards the relief of the poor, and other the ends and pur- 
*^ poses of the act, upon all and every person and persons who did 
'* or should inhabit, hold, occupy, possess, or enjoy any land, house, 
'^ shop, warehouse, coach-house, stable, cellar, vault, or any other 
'' building, tenement, or hereditament within the said parish, and 
'^ on every other person and persons who by law was, were, or should. 
<* be chargeable or liable to be assessed for or towards the relief 
'^ of the poor." In the 7 G. 4, an act to amend this act was passed, 
but the 35th section, relating to the poor-rates, was the same as in 
the former statute. The New River Company, whilst in possession 
of the ground and soil for which the exemption is now claimed by 
the London Gas Light and Coke Company, were several years re- 
gularly rated to the poor-rate of the parish of St, Bridget, otherwise 
St, Bride, in respect of the same, and of the buildings erected 
thereon, and paid their rates imtil 1825, when a new and higher 
assessment having been made, they objected to the rate, and claimed, 
a total exemption. The question for the opinion of this Court was, 
Whether the said land, comprizing the said space of 22,64? super-, 
ficial feet, the said wharf and premises, and the said buildings erected, 
thereon, and which are. assessed in the said rate upon the annual 
rental or value of 400Z., are liable to be rated to the relief of the 
poor of the said parish of St, Bridget, otherwise St, Bride ? If the 
Court should determine that the said last-mentioned wharf and: 
premises, and the said buildings erected thereon, are liable by law to 
be rated to the relief of .the poor of the said parish, the said rate is 
to be confirmed ; but if they should be of opinion that the said last- 
mentioned premises are not liable to be so rated, the said rate is to 
be confirmed as to the sum of 601, upon the annual rental or value 
of 800Z., and to be amended by striking out of the said rate the 
annual rental or value of 1200Z., and inserting instead thereof 800Z,, 
and by striking out the sum of 90Z. so assessed as aforesaid, and ; 
inserting instead thereof the sum of 60Z. — Lord Tentehdek C. J. 
The question in this case is. Whether certain property built on land 
embanked in pursuance of the statute 7 G. 3. c« 37. is to be exempt 
from poor-rates ? That act contemplated an undertaking likely to be 
productive of public benefit, and certain inducements were held forth 
to the city to carry it into execution, and it provided, that the land 
so embanked should vest in certain persons *' free, from all taxes and : 
^^ assessments whatsoever," and the question is. Whether by those 
words the land is exempt from poor-rates? It has. already been de- 
cided that it is exempt from the land-rtax, and I know not upon 
what principle that decision could proceed, if it be i)ot exempt from . 
poor-rates also. It is said that an aggregate sum was. imposed upon 
the district for land-tax, which was afterwards subdivided amongst 
the- individuals having property there ; and that it wa3 immaterial to 
government how the division was made, provided the yihole sum was 
raised. It was also said, that the act of paxliament. being in its 
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nature private must be considered as a bai^ain between those who 
were parties to it, and that the city at lai^e might, in expectation of 
benefit from the embankment, have consented that the land should 
not bear any part of the land-tax. But that argument is equally 
applicable to Uie present case. The poor may be substituted for the 
government : the whole sum to be raised for them is first calculated ; 
and the amount to be raised remains the same whatever be the pro- 
perty in the district liable to contribute. Again, the' embankment 
might be beneficial in a peculiar manner to the parish as well as to 
the city at large, and the inhabitants of the parish might, on that 
acconnt, agree that it should be exempt from poor-rates. If the 
premises in question were exempt from this burden by the 7 G. 3. 
c. 37. I think that no alteration has been made by the 39 G, 3. and 
7 G. 4. ; for the object of those statutes was only to provide a new 
mode of making and raising assessments for the relief of the poor, 
and not to bring in any new matter as the subject of assessment 
which was not so before they passed. They merely enumerate more 
specially the same descriptions of property that were mentioned 
more generally in the stat. 43 Eliz, The recent acts were passed 
alio intuitu, and we ought not in justice, as we are not bound by 
any rule of law, to make them applicable to any new thing. We 
were then pressed with the case of Perchard v. Heynoaody where it 
was held that houses built on this land were liable to house and 
window tax. But that was a very different case. The object of 
the tax was to raise as large a sum as possible for the use of the' 
public, and the amount raised would have been lessened had any 
houses been exempted, whereas the amount raised for land-tax or 
poor-rate would not ; and I think that the decision as to the land- 
tax ought to guide our judgment on this occasion. One or two 
very recent cases are analogous to this. In Chatfield v. Ruston (a), 
where a private inclosure act secured to the vicar of a parish a cer- 
tain yeariy sum of money " free and clear of all rates, taxes, and 
" dedactions whatsoever," it was held that he was not rateable in 
respect of that sum to the relief of the poor ; and in Mitchell v. 
Fordham {b), it was held that the words " free from all taxes and 
"dednctions whatsoever except land-tax" gave the like exemption 
^rom poor-rates. For these reasons I think that the premises in 
question are exempt from poor-rate, and that the rate must be 
amended. — Bayley J. I am of the same opinion. The cases cited 
by my Lotd Tenterden are in point. Besides, the house and window 
tax was a new one imposed after the exemption was given ; and the 
exemption may be considered analogous to a covenant to pay taxes 
which applies to old taxes or others substituted for them, but not to 
taxes entirely new, imless there are express words to give it such ex-" 
tensive operation. — Holroyd J. concurred. — Rate to be amended. 

1 5. Rex V. Trustees of the Duke of Bridgewater, H,T,9 S^IOG. The rent is the 
4. — ^9 B Sf C. 68. — Upon an appeal against a rate for the relief of criterion of the 
the poor of the township of Presfon'-on-the-HiU, in the county of "^^^ **^on\f 
Chester, whereby the defendants were rated in the sum of IS5L J^a^andthc 
upon the annual rental of 1480L, as occupiers of land taken for proprietors of a 
the canal, towing-paths, &c. with the profits arising therefrom ; and canal are rate- 
the warehouses, wharfs, clay-shed, stables, offices, gauging-docks, ^t^/^^jJ^J^ 
&c. adjacent; the sessions amended the rate, by reducing the amount * ^ "^ * ''^^ 

(fl) 3 B. * C. 863. (b) 6 B. ^ C. 274, Ante, pU7, 

D 2 
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let, and not for of property upon which such rate was made, from the sum of 1480/. 
their gross re- to 1164/. 15$. 2e?., aud confirmed the rate so amended, subject to 
ceipts, minus i\^q opinion of this Court on the following case : — ^The rate was duly 
t eir expenses, made in point of form. The grounds of appeal were, that the prin- 
ciple upon which the appellants were rated was erroneous, inasmuch 
as it appeared they were rated in proportion to the full amount of 
the gross receipts as owners as well as occupiers of the rated pro- 
perty in the respondent township; whereas, it appeared, that the 
property of other inhabitants, who were occupiers of farms and pre- 
mises, and who were named in the said rate, and upon whom no- 
tices containing the grounds of appeal, had been served, was rated 
only in proportion to the amount of the respective rents paid by 
them as occupiers of their farms and premises, whereby the property 
of the defendants in the said township was greatly over-rated, in 
proportion to the other property therein ; and other grounds of appeal 
were, that the profits arising from the occupation of farms and farm- 
ing stock were either improperly omitted to be assessed according to 
the full value thereof, or were greatly under-rated in proportion to 
the assessment made upon the tolls and income arising from the 
property of the defendants ; and, lastly, that certain allowances and 
abatements, other than such allpwances as were necessarily made to 
the defendants in the management of their property, for collection, 
repairs, and every other attendant expense, were made, as far as 
regarded the above-mentioned persons and profits, by assessing them 
on the rent only, which were not made in the case of the defendants. 
By several acts of parliament passed in the thirty- second and thirty- 
third years of George the Second, and in the third and sixth years 
of George the Third, the late Duke of Bridgewater was empowered 
to make and extend certain canals communicating chiefly between 
Manchester^ in the county of Lancaster, and the river Mersey, at 
Runcorn Gap, in the county of Chester ; and in consideration of 
the great charges and expenses to which the duke was necessarily 
put, these acts authorised him to receive certain tolls upon the ton- 
nage of all coals, goods, &c. &c. which should pass along the 
canals, but exempting from toll all stones and gravel for any high- 
way, in either of the abovementioned counties, and all manure 
carried by any persons occupying lands near the said canals. The 
defendants are the trustees of the late Duke of Bridgewater^ and 
do not any of them reside within the respondent township, but are 
the owners and occupiers of the canal, upon a portion of which, to 
the extent of one mile and three-sixteenths of a mile, passing in and 
throt^h the said township, part of the above rate, amounting to 
644/. \5s, 2d,iox land taken for the canal, towing-paths, &c. with 
the profits arising therefrom, was made. With respect to the re- 
maining sum of 510/. for warehouses^ wharfs, clay-shed, stables, 
offices, gauging-docks, &c. adjacent, there is no question to come 
before the Court ; the defendants derive no profit whatever from 
their land in the respondent township, except from the tonnage 
payable to them by virtue of the above-mentioned acts of parliament, 
but they are carriers on the canal, and receive freight for goods 
carried in their own vessels through the respondent township, but 
the tonnage duty upon the goods so carried by the defendants, is 
included in the above sum of 644/. 15s. 2d. Personal property and 
proHta in trade are not assessed to the relief of the poor in this 
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township. The occupiers of land and houses in the said township 
are rated in the present assessment, as in all former assessments, at 
four-fifths of their respective rents, taking those rents as the criterion 
of the value of the land. The full amount of the tolls arising to the 
appellants from the canal and towing-paths in the township, inde- 
pendently of their receipts as carriers for freight, but including the 
tolls upon the goods so carried by them, is 1272Z. 4s. ^ from which 
466/. 6s. being deducted for repairs and collection, &c., leaves the 
sum of 805/. 195., upon four-fifths of which, namely, the sum of 
644/. I5s, 2(/., the defendants, as owners and occupiers of the part 
of the canal in question, were rated in respect of the tolls received 
or earned by them, no part of their receipts as carriers, except the 
tonnage on such freights, being comprised in the rate. The question 
for the consideration of this Court was, Whether the sum of 
644/. 158. 2d.y being four-fifths of the amount of the clear annual 
balance arising from all the tolls of the canal within the respondent 
township, after deducting all expenses of collection, repairs, and 
every other attendant expense of that description, be or be not a 
proper criterion of value, upon which such rates ought to have been 
made with reference to the profits necessarily arising from^ farms and 
other rateaUe property in the possession of the respective occupiers 
thereof, in the township, who were assessed upon four-fifths of the 
amount of their respective rents alone ; and if this Court should be 
of the latter opinion, then the order of sessions to be quashed. — 
Batley J. We have no doubt that the trustees must be rated as 
occupiers of land, and that the same principle of rating must be 
adopted whether the party be owner and occupier, or occupier only. 
If land be occupied by a person as a farmer, the value of the occu- 
pation is the rent paid by him for it. That, however, is not sup- 
posed to be the value of the land or of its produce, minus the 
expense of producing it ; but the value, after deducting the expenses 
of cultivation and of the farmer's subsistence. Here the rate was 
made upoii the full amount of the gross receipts of the trustees. I 
do not say that that amount is wrong. The sessions, acting upon 
the rule now given, might perhaps come to the same conclusion. I 
iay oat of consideration the fact of the trustees being carriers, because 
their occupation only is to be considered. The profits of carrying 
goods are the profits of their trade. The tonnage is the profit of 
Uie land occupied by them. The other sums received by them con- 
stitute the profits of their trade. The principle of our decision in 
this case is, that the same rule is to be applied to all occupiers, and 
that the rent or sum at which the land will let is the criterion of the 
value of the occupation. We think this case, therefore, ought to go 
back to the sessions, in order that the rate may be amended. — Rate 
to be anoiended. 

1 6. Eex V. Mersey and Irwell Navigatiouy H.T. 9 Sf 10 G. 4. — By an act of 
dB.Sf'C. 95. — Upon appeal against an assessment made by the church- parliament, cer- 
wardens and overseers of the poor of the township of Barton-upon- ^° ^'^""ged 
Irwelly in the county of Lancaster , for the relief of the poor of the JJ^J^e the 
said township, whereby the defendants were rated as owners and rivers Mertsy 
occupiers on an annual charge of 2908/. 7s. 6(/., for land taken and and Irwell na- 
used for the Mersey and Irwell navigation^ towing-paths^ locks^ t?H^^ Dd"io^' 
and tonnage arising therefrom. The sessions amended the rate, by mainidn auch 
reducing the sum of 2908/. 7s. 6d. to 2600Z., upon the ground that? navi^tiouv 
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and, for those ^^^ amount of tonnage was overvalued, subject to the opinion of this 

purposes, to Court on the following case : — By an act of 7 G. 1., entitled ** An 

clear, cleanse, « act for making the rivers Mersey and Irwell navigable from Man- 

scour, open, u ckester to LivervooL in the county of Lancaster f* certain persons 

Straighten tlie therein nominated as undertakers, their heirs and assigns, were au- 

river. and to thorized, at their proper costs and charges, to make the rivers Mersey 

dig and cut the and Irwell navigable and passable for boats, barges, lighters, and 

banks, and to other vessels, from Liverpool to Hunt's Bank, in Manchester ; and 

trenches, or ' ^ maintain and use such navigation by themselves or others, in such 

passages for manner in, by, through, and upon the said rivers, as they should 

water through think fit ; and for those purposes to clear, scour, open, enlarge, or 

lands adjoining, gtraighten the rivers Mersey and IrwelL and to dig or cut the banks 

and to build ^. "/.j^ ^ ^ ^xl r 4. 

bridges, sluices, thereof; and to make any new cuts, trenches, or passages tor water, 

locks, &c. and ' in or through the lands and grounds adjoining or near unto the said 

to do all other rivers, or either of them, as should be necessary for the navigation 

thin^ neces- ^f boats and Other vessels, and any way necessary for the convenient 

Mi'I maintain-^ Carrying on and effecting the said undertaking, were it the soil or 

ing the naviga- ground of his majesty, or of any other person whatsoever ; and, if 

ble passage, necessity required, to cut and remove trees, gravel beds, &c. which 

first giving sa- might hinder the navigation ; and to build and erect on or over the 

?he*owners°of **'^ rivers or lands adjoining or near to the same, or the said new 

lands ; and, in cuts, trenches. Or passages so to be made, such and so many bridges, 
consideration of duices, locks, wears, and other works as should be necessary, where 

tiie expends to they should think fit, and to alter, repair, increase, enlarge, and 

the undertakers 8"^®»d ^^^ same ; to make and use necessary ways and passs^es for 

were authorised carrying goods, &c. upon, to, or from the said rivers, passages, 

to take for their trenches, or cuts ; to amend, heighten, or alter any bridges, or to 

®^° P'op^lf "^® turn or alter any highways in, upon, or near to the said rivers, cuts, 

certain tdls ^^* * ^^^ ^^ P"^^ down, alter, or demolish any mill, wear, or other 

The undertakers obstruction upon or Contiguous to the rivers, cuts, &c. ; to set out 

made the river and make towing-paths for towing boats and other vessels passing in 

navigable, or upon the Said rivers or cuts, &c. ; and to do all other things 

cleansed the necessary for making and maintaining the navigable passage of the 

same, and rivers, or for the improvement thereof, the undertakers or their heirs 

purchased lands doing as little damage as might be ; first giving satisfajction to the 

for towing-paths respective owners of such mills, wears, lands, tenements, or heredita- 

that^hev were ™®"^ ^^ should be pulled down, demolished, altered, dug up, cut, 

not liable to be removed, or otherwise made use of or damaged by carrying on or 

rated to the maintaining the navigation. And it was further enacted, that in 

poof for land consideration of the great charges and expenses the undertakers, 

taken for the their heirs or assigns, would be at, not only in making the rivers 

navigation, navigable, but also in making, erecting, repairing, cleansing, main- 

because they taining, keeping up, and continuing the wears, works, locks, dams, 

were not sluices, bridges, and other matters necessary to be made as aforesaiad, 

5^at"Fand °but ^' should be lawful for them, &c. and no others, at all times thereafter 

had a mere ^ demand, receive, recover, and take ybr their own proper use and 

easement in it ; behoof, in respect of their charges and expenses aforesaid, for all and 

secondly, that every such coal, cannel, stone, timber, and other goods and commo- 

th^were h^le ^jtigg whatsoever, as should be carried or conveyed in any boat, barge, 

the new cuts* lighter, or other vessel in, upon, to, or from any part of the said 

thirdly, that ' rivers Mersey and Irwell, between Bank Key and the said place 

they were liable called Hunt's Bank, in Manchester aforesaid, such rates and duties 

to be rated for foj tonnage, over and besides what should be paid for freight or 

etwcMn, DC , ^^|yjgg.g q£ jjjg gj^ goods, as the undertakers, &c. should think fit, 
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not exceeding 35. 4d. for every ton of such coal, cannd, &c. ; and and dams 
«) proportionally for every greater or less quantity or weight, the erected on their 
same rates and duties to be paid at such places near to the said ^^^ ^^t^^^» 
river, and in such manner as the undertakers, &c. think fit. And, 
after reciting that it wonld be necessary in some places to haul and 
tow, up and down the said rivers, boats and other vessels by the 
strength of men, horses, engines, and other means, it was further 
enacted, that it should be lawful for the undertakers, &c. to set up, 
and for their boatmen, &c. passing or navigating in or upon the 
said rivers, or in or upon any cuts, streams, or passages that should 
be made use of as aforesaid, winches and other engines in convenient 
places ; and by and with the same, by strength of men, horses, or 
beasts going upon the said banks or lands near to the said rivers, 
streams, cuts, or passages in convenient manner, without the let or 
hinderance of any persons whatsoever, to draw, tow, or haul, up or 
down the said rivers, barges, boats, lighters, and other vessels. And 
it was thereby further enacted, that they should (where wanting), at 
their own costs and charges, make, set up, and from time to time 
maintain, convenient gates and bridges, passages, and stiles in all 
the hedges and fences in the towing-paths to be set out as aforesaid, 
and over the new cuts, trenches, and passages for water so to be 
made, where necessary for the occupiers of lands, tenements, and 
haeditaments thereunto adjoining, to come at their lands for the use 
and occupation of the same, in such manner as the commissioners 
appointed by that act should order and direct. And it was further 
enacted, that if they, &c. should, in pursuance of the powers given 
by the said act, raise the waters in the rivers Mersey and Irwell 
above its ancient or usual height, whereby the adjacent lands might 
be more liable to be overflowed or damaged than they had formerly 
been, that then they should, at their own proper costs and charges, 
from time to time cause the banks of the said rivers, tmd of all such 
streams, trenches, or brooks as come into the said rivers, or either of 
them, to be proportionally raised, heightened and strengthened where 
need should require, so as the two banks should be able to contain 
the water at such its raised height ; and also should maintain and 
repair the banks as often as occasion should require ; and if they, in 
pursuance of the powers aforesaid, should make any cuts, trenches, 
or passages for water, by reason whereof, or if by means of the navi- 
gation to be made as aforesaid, any persons should not have conve- 
nient ingress or egress into or out of their lands, tenements or other, 
hereditaments, as they before that time had, or as occasion should 
require, then the undertakers should, at their own proper costs and 
charges, make, erect, and maintain such sufficient bridges or other 
sufficient passages over or near to every such new cut, &c. as by the 
said commisioners should be directed. And it was further enacted, 
that the said rivers Mersey and Irwell for ever thereafter should 
be esteemed navigable from Liverpool to Hunfs Bank in Man- 
chestcTy and that all the king*s subjects, with their goods and mer- 
chandize, might have their free passage upon the said rivers, or any 
part thereof, between Liverpool and Hunt's Bank, with boats and 
other vessels, and all necessary and convenient liberties for navigating 
the same without any hinderance from any persons whatsoever, paying 
such rates or duties as were appointed by that act to be paid to the 
undertakers, their heirs or assigns. And, after reciting that the river 
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Mersey had been theretx)fore and then was navigable from Liverpool 
to Bank Key, it was further enacted, that all goods, &c. (as there- 
tofore the same had been) should be and remain free from paying 
any toll, duty, or. tonnage to the undertakers, their heirs and assigns, 
between Liverpool and Bank Key. And by another act of parlia- 
ment, of the 4 G. 3., the then proprietors and undertakers were 
incorporated by the name of " The Company of Proprietors of the 
'' Mersey and Irwell Navigation," and invested with the same 
powers as were given by the former act. The appellants and the 
undertakers, from whom they derive their title, have at very heavy 
costs and charges, and in pursuance of the powers granted to them 
by the act, made and maintained, and still do maintain and continue 
navigable the said rivers from Liverpool to Manchester, They have 
made (and kept in order, by repairing with gravel and sand), towing- 
paths by the side of the whole line of the navigation, by cutting 
away the brows, levelling of the lands, and erecting bridges over 
brooks and ditches crossing the towing-paths ; they pay rent for the 
tomng-paths along some parts of the line ; wherever they have not 
bought land, they pay rent for the towing-paths. The towing-paths 
are not fenced off from the adjoining land except in a few places, and 
in these instances the fences have been made, and are maintained by 
the owners of the adjointi^ land, and not by the appellants. But 
gates have been erected by the company at the fences between adjoin- 
ing fields, where the land owners have required it to prevent cattle 
trespassing, and such gates are maintained by the appellants. The 
banks between the river and the towing-path have been repaired some- 
times by the appellants, but chiefly by the land -owners ; who have, 
in that case, been supplied by the appellants with stone and mate- 
rials at a low price to induce them to make such repairs. When the 
navigation is impeded, the appellants scour and dredge the river, 
applying the gravel and sand so taken out to the repairs of the towing- 
paths, and selling the surplus when they have more gravel or sand 
than is necessary for that purpose. In several parts of the naviga- 
tion, the appellants have made new navigable cuts, connecting diffe- 
rent parts of the river : three such cuts of the breadth of eight yards 
each, and being altogether 938 yards in length, have been made, 
and are now used by the appellants in the township of Barton-upon- 
IrwelL The land necessary ybr these cuts belongs to the appellants, 
and was taken by them under the powers of the act, and compensa- 
tion made to the land-owners pursuant thereto. The length of the 
navigation within the township of Barton-upon- Irwell is nine miles 
seven furlongs. Six miles and a half of the towing-path is within 
the township of Bar ton-upon- Irwell, and the residue thereof is in 
other townships. There are several wears and locks on the naviga- 
tion, erected and maintained by the appellants, within the township 
of Bar ton-upon- Irwell ; and the surplus water held up by one of the 
said wears is taken from the appellants by the proprietors of a neigh- 
bouring mill, who pay an annual rent to the appellants for it. A very 
large traffic is carried along the navigation in flats and other vessels, 
belonging in part to the appellants, and the residue to other persons, 
who employ them in the carriage of goods between Manchester and 
Liverpool, The tonnage actually received by the appellants from 
other persons, together with the tonnage which would be received by 
them if. the vessels so employed by themselves were the property of 
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Other persons, amounts to a large sum ; and the proportion thereof 
payable in respect of the length of the navigation and towing-paths, 
in the township of Barton-upon-Irwell,. amounts to the sum of 
2600/. The appellants contended, that they were not rateable at all 
for or in respect of the property rated ; or, if rateable at all, that 
they were only rateable for and in respect of the cuts, and not in 
respect of the rest of the navigation and towing-paths ; and that, in 
sacb case, they ought only to be rated in the proportionate part of 
the sum of 2600/., which should be considered payable in respect of 
the said cuts ; and, further, that they were not rateable for tonnage 
upon their own vessels, which paid no such duty. But the Court of 
quarter sessions held, that they were liable to be rated for the whole 
line of navigation within the township of Bartouy in respect of the 
land taken and iised by them for the Mersey and Irwell navigation f 
the towing-paths, wearSy locks, cuts, and sluices, but assessed the 
annual value of the profits at 2600Z., and ordered the sum to be 
reduced accordingly. — Lord Tenterden, C. J, I am of opinion, 
that the company of proprietors are not rateable for the ancient bed 
of the navigable part of the river ; and, inasmuch as the rate which 
the sessions have affirmed is made on them as occupiers of that part 
of the navigable ancient bed of the river which is situate in the 
township of Bar ton-upon- Irwell, the order of sessions must be 
quashed. It does not follow, however, that the whole rate ought to 
be quashed by this Court even on these proprietors, much less the 
whole rate on the whole parish. Some matters there are which, ac- 
cording to the present state of the case, appear to be rateable ; such 
as the new cuts, which are made through the soil of which the pro- 
prietors were actual purchasers. They must be considered, in respect 
of those cuts, in the same light as the proprietors of any ordinary 
canal. So of the locks, and the only question will be as to the 
amount. I say nothing about the towing-paths ; for there seems to 
be some question whether the facts, as to the length of those in the 
township, are correctly stated. But inasmuch as there is one sum 
DOW applied to a subject for which the company are not rateable, 
jcmied with a subject-matter for which I think they are rateable, the 
inclination of my mind is to quash the order of sessions, and send 
the case to them that they may rate such parts as are rateable accord- 
ing to their own judgment, if they can come to any proper conclu- 
sion upon the question. — Bayley, J. When this question was 
first presented to my consideration in the case of Rex v, Tho- 
mas (a), it struck me that the company were liable to be rated x^v g^ ^^ 
in respect of the navigation and the other property ; but, on fur- ^ext case. 
ther consideration, I think that, with reference to the navigation, 
viz. the navigable bed of the river, I was wrong. In order to 
make them rateable they must be within the words of the 43d of 
Elizabeth, '^ occupiers of lands or houses ;" and it struck me at 
first, that inasmuch as they had a right to have the bed and banks 
of the river upheld to hold the water, which water they were to use, 
they might, perhaps, be called the occupiers of that land which was 
so covered with water, and which held the water so afterwards to be 
used. But, when after considering the subject, I find that they 
can maintain no description of action which an occupier generally is 
capable of maintaining; I am now disposed to think, that the 
correct view of the case is not that they are occupiers of the land 
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covered with water, bat that they had an easement only in the land. 
Where the proprietors of a canal purchase the land, and are them- 
selves owners of the soil, they are rateable, on the principle that 
they are the occupiers of the soil which belongs to them ; btit, in 
this case, the soil, as far as we can form any judgment, does not 
belong to this company. They have only a qualified right to use 
the land, to deepen the channel of the river, and make the soil fit 
for the purpose of holding the water, which water they are after- 
wards to use ; but subject to the right of navigation being vested in 
them, and suliject to the right they have that the soil shall continue 
to hold the water in which the navigation is to take place, the soil 
remains in the ownership and occupation of those persons to whom 
that soil originally belonged. When the company make cuts under 
the powers of the act of parliament, which authorizes them to buy 
the land for the purpose of making these cuts, they are, with refer- 
ence to those cuts, proprietors and occupiers of land, and therefore 
rateable in respect of that land. As they have a right also to erect 
wears, and dams, and locks, those wears, and dams, and locks, 
being on their own land, become their own real property ; and they 
are the occupiers of that land on which those wears, dams, and 
locks respectively are, and they are therefore rateable in respect of 
them. But, for the reasons I have given, (which I have thought 
right to state, having on a former occasion expressed an opinion 
that the navigation was rateable,) I am of opinion that they are not 
liable to be rated for the navigation. It seems to me, therefore, 
that the proper course is to send the rate down to the sessions for 
amendment. For, if the rate be quashed, this consequence wilt 
ensue ; namely, that a rate will be levied in respect of the bygone 
time, and the former overseers of the parish will be reimburs^ by 
rates to be levied, not on the persons who were occupiers at the time 
when the expenditure took place, but by a rate on those persons 
who have become occupiers since that time. For these reasons I 
think the case ought to go back to the sessions, that they may rate 
those parts of this property which ought to be rated. — Littledale J. 
I am entirely of the same opinion, that the principal subject of this 
mte, viz. the navigation, is not rateable, and I think the case ought 
to go back to the sessions to have the rate amended. The incon- 
venience mentioned by my Brother Bay ley would certainly arise if 
the rate were quashed entirely ; but for that, I should have thought 
it more convenient that this pait of the rate should have been 
quashed altogether. It seems to me there may be some difficulty 
(but we have nothing to do with that) in ascertaining how these 
locks and towing-paths are to be rated. The rate is an entire rate 
on the whole profits, and I do not see how it is possible to say how 
much a lock or a towing-path produces. Suppose they were to 
make 2000Z. annual tolls, how can it be ascertained what proportion 
of that sum is contributed by the locks and towing-paths. That, 
however, is a question for the sessions. — Parke J. I agree with 
the rest of the Court in thinking that the order of sessions should 
be quashed. The question has been argued with much ability, and 
at last is reduced to a very simple point, namely. Whether we can 
pronounce that these defendants are on this finding <^ occupiers of 
** lands V* If they are occupiers of lands, they are rateable ; if they 
are not occupiers of lands, they are not rateable. Many of the 
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early cases of rateability seem to have proceeded upon a disposition 
of the Court (pardonable, but perhaps not strictly correct,) to extend 
the operation of the statute of Elizahethy so as to include as large 
a fund as possible in the rate. The law on this subject was at 
length settled in the case of Williams v. Jones (a). It is clear 
from that case, that no one can be rated unless he be an inhabitant 
or occupier, and these defendants are not inhabitants. The question 
then is. Whether they are occupiers of land ? If they have a n^ere 
easement they are not rateable. Persons who have a right' of 
common, a ri^t of ^ay-leave, or a right of ferry, are not rateable. 
This subject-matter of rate cannot be well distinguished from the 
case of a ferry from which the owner of the ferry derives a particular 
benefit, and from the use of which the public also derive a benefit. 
Jn Williams v. Jones, the ownery of the ferry had repaired the 
landing-place, which was parcel of a highway on the bank of the 
river, and had a post fixed in the ground there, to which the boats 
were usually moored, and yet he was held not to be the occupier of 
the highway, though he had a special power and privilege as to a 
part of it. Now in this case it is quite clear that as to the bed of 
the river, the Mersey and Irwell navigation company had only a 
special power, they had not the exclusive occupation of any part 
of it. It seems to me, therefore, they are not rateable for the bed of 
the river. No person can be an occupier unless he has the exclusive 
right to enjoy some portion of the soil. It will be found that that 
obtains in the case of the gas companies. There the companies who 
have gas-pipes have the exclusive right to enjoy a portion of the 
soil ; Uiey have the exclusive right of occupying by means of these 
pipes that portion of the soil in which the main is. But in this case, 
the company have no exclusive right to occupy any part of the soil 
of the bed of the river. As to the locks, if it shall appear that the 
property of the soil (where the locks are made) is in the company, 
they will be rateable. As to the cuts made at the outset of the 
navigation (the property being in the company), they are rateable in 
respect of them. There may be a difficulty in affixing the quantum 
of rate ; that, however, is not for us but for the sessions to settle. 
They will fix that according to the degree of productive value which 
they may ascertain to arise from the occupation of this particular 
part of the soil. It seems clear, on the whole, that in this case the 
company of the Mersey and Irwell navigation are not rateable for 
the bed of the river, for they have merely an easement in it. Pro- 
bably, certain acts which they have exercised might be prima facie 
evidence of their being owners of the soil; but the moment the 
statute is looked at, it is quite clear that those acts are referable to 
the powers they have under the statute, and not to any exclusive 
right to the possession of the soil. It seems to me, therefore, that 
they are not liable to be rated for the bed of the river, having only 
an easement in it, but that they are liable to be rated for the cuts, 
for they are owners of the soil of them, and derive a benefit from 
them, either directly in the shape of toll, which they receive from 
other persons, or indirectly in respect of what they receive from 
their own customers ; and whether they receive it from other persons 
who pay toll, or receive it from their own customers at the end of 

(a) 12 Ea&t, 346. 
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the voyage, makes no difference, as the enjoyment of that land is 
profitable to them in both cases, and for that profit they ought to be 
rated. As to the remaining question, it will be whether they are 
owners of the soil on which the locks are placed ; if they are, and if 
they have the land on which the locks are placed in their use, if they 
have the right of possession, and receive the profit arising on that, 
they will be rateable. — Lord Tenterden C. J. All that we can 
pipnounce is, that we quash the order of sessions : the rate is not 
brought up before us. — Order of sessions quashed. 
By an act of l^. Rex y. Thomas, JI.T.9& 10 G. 4—9 B. ^ C. 1 14.— Upon 

parliament cer- an appeal against a rate for the relief of the poor of the parish of 
tain persons Keynsham, in the county of Somerset^ whereby the defendant and 
iTm^^th"^ other proprietors of the navigation of the river Avon, from Hanham 
river Awn na- ^^^^^ ^ ^^ ^'^Y ®^ Bath, were rated in the aggregate sum of 21, 1 Os. 
vigablefrom B, upon an annual value of lOOZ., for or in respect of a lock, sluice, 
to H., and to cut, and land covered with water, being part of the river Avon in 
maintain such ^^ ^^^ parish, and for profits arising from the same by carriage of 
and'^rAose merchandize and persons thereupon, being a proportionate part of 
purposes, to the tolls collected and received in respect of merchandize and per- 
clear, scour, sons carried upon the river Av(m, from and to Hanham mills to and 
open, enlarge, ffQ^a the city of Bath, the sessions amended the rate by striking 
the^iiver to° ^"^ ^^® words " and land covered with water, being part of the 
dig and cut the " river Avon in this parish,^' and by altering " 1 00/." to 5L, and 21. 1 Os, 
banks, to make to 2s. 6d,, subject to the opinion of this court on the following case : — 
new cuts, The river Avon was made navigable soon after the passing of the 

paMases for ^^ Anne, c. 8., entitled ** An Act for making the river Avon, in the 
water through ^^ counties of Somerset and Gloucester, navigable from the city of 
lands adjoin- <' Bath to or near Hanham mills/' and was so made under the 
V^Sl and to authority of that act by the proprietors of the navigation, the prede- 
sluices."loS', lessors of the appellants. Bv the 47 G. 3., entitled '< An Act for 
&c. and to do '* enabling the proprietors of the navigation of the river Avon, in the 
all other things " counties of Somerset and Gloucester, from the city of Bath to or 
necessary for « near Hanham mills, to make and maintain a horse towing-path 
maintwninff the " ^^^ ^^® purpose of towing and hauling with horses, or otherwise, 
navigable ^- " boats, lighters, and other vessels up and down the said river," 
sage, first giv- further powers were given to the said proprietors. The river has 
ing satisfaction continued to the time of the rate navigated and navigable, and the 
of lands^^aml Proprietors have received the tolls, rates, and duties given by the 
commissioners ^^^9 ^^ either of them, from all passengers and goods passing on 
were appointed the river. No part of the towing-path mentioned in the act of the 
to settle what 47 G. 3. is within the parish of Keynsham. A certain cut was, 
satisfaction before the passing of the 47 G. 3., made in the respondent parish 
should have for ^ P^^^ ^^ ^^^ river, and a certain lock within that parish, and in 
such proportion that cut, was at the same time constructed at the expense of the 
of his lands as proprietors for the purposes of the navigation, and under the pro- 
^ould be c^, visions of the statute of Anne, and both have been and still are used 
or m^rwe of ^^^ ^^® s^me purposes by persons paying tolls, rates, and duties to 

for canving on 

the underling, and to settle what proportion of such purchase-money or satisfaction every person, 
having a particular estate or interest in any of the premises, should have for his respective interest ; 
and, in consideration of the expenses to be incurred, the undertakers were authorised to take, for their 
own proper use and behoof, certain tolls. The undertakers made the river navigable, scoured and 
cleansed the same, and made a certain cut and lock, for the purposes of the navigation, upon lands 
purchased by them : Held, that they were not liable to be rated to the poor for the land covered with 
water, being part of the river Avon, because they were not occupiers of that land, but had a mere 
easement in it; secondly, that they were liable to be rated for the cut and lock. 



PERSONS AND PROPERTY LIABLE. 4( 

the {HX)prietors. And the proprietors have and still do, under the 
powers of the statute of Anne, from time to time as need requires, 
clear, scour, and cleanse the bed of the river. The clear annual 
amount of the tolls, rates, and duties received by virtue of the 
statute of Anne on the navigation, which is eleven miles in length,' 
is 4000/. per annum. The length of the river in the respondent 
parish is three miles, the length of the cut in that parish is 300 
yards* No specific toll, rate, or duty is payable for passing the 
lock or cut. For the purposes of the tolls, rates, and duties, the 
cat and lock are parts of the navigation of the river. The cut and 
lock are substituted for the natural river. None of the appellants 
reside within the parish of the respondents. The question for the 
opinion of this CJourt was, Whether the appellants were rateable for 
the whole or any part of the subject-matter of the rate ? If they 
should be of opinion that the whole is rateable, the rate to be con- 
firmed ; or, if they should be of opinion that the cut and lock only 
are rateable, the rate to be amended by reducing the annual value 
to 5/., and the amount of assessment to 2s. 6d, If they should be 
of opinion that the lock only is rateable, then the rate to be amended 
by reducing the annual value to 2L 10s., and the amount of the 
assessment to Is, 3d, If of opinion that no part is rateable, the 
rate to be quashed. This case was first argued at the sittings in 
Banc after Michaelmas term ; and in the course of that argument 
Bay ley J. intimated his opinion that the company were rateable for 
the land covered with water ; but by the direction of the Court, the 
case was argued again a second time. — Lord Tenterden C* J. 
delivered the judgment of the Court. In this case the rate was 
imposed m respect of locks, sluice, and land covered with water, 
and for profits arising from the same. The sessions on appeal 
amended the rate by striking out the words, ** land covered with 
" water,** The question in this case was precisely the same as that 
in The King v. The Company of Proprietors of the Irwell and 
Mersey Navigation, We were of opinion in that case, that the 
land covered with water was not in the occupation of the company 
of proprietors of the Irwell and Mersey navigation, and, therefore, 
tliat they were not rateable in respect of the same ; and upon the 
same ground in this case, we are of opinion that the proprietors of 
the navigation are not occupiers of the land covered with water, 
being part of the river Avon, and are not liable to be rated in respect 
of ^e same; and, consequently, the court of quarter sessions 
properly amended the rate by striking out the words, '^ land covered 
*' with water, being part of the river Avon** We agree with the 
quarter sessions in deciding, that the cut or navigable canal which 
was actually made by this company upon land purchased by them, 
and the lock which is erected on such land, are according to all the 
authorities fit subjects to be rated for the poor ; and this our opinion 
being conformable to that of the quarter sessions, the e£fect is, that 
the rule for setting aside the order of the court of quarter sessions 
must be discharged. — Order of sessions confirmed. 

18. Rex V. Lord Granville, H.T.9&10 G. 4.-9 B.SfCA 88.— A lessee of 
The defendant appealed against a rate made the 22d day of February a coal-mine, 
1828, for the relief of the poor of the parish of Stoke-upon-Trenty he»ng tl»e occu- 
whereby he was rated for a colliery, including engines and railway, ' fj^te/a'steam 
at 61/. 17s. 5d.f being a rate made upon the sum of 989/. 18s. engine for 
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The court of quarter sessions confirmed the rate, subject to the 
opinion of this Court on the following case : — ^The defendant is the 
lessee and occupier of a colliery in the parish of Stoke-upon-Trent, 
In the year ending on the 31st December last he paid to his land- 
lord for royalty a mine-rent upon the coals raised from the said 
colliery, viz. the sum of 802^. Ss,, which sum is a fair mine-rent 
for a tenant to pay upon the quantity of coals raised in that year. 
The sum of 802/. 8s. forms part of the sum of 989Z. 18s., upon 
which the defendant is charged. The defendant, some time since, 
erected several steam and other engines in the colliery, which are 
used solely in draining the mines and raising the coals to the sur- 
face ; and he also laid down a railway, which is solely employed in 
facilitating the carriage of the coals. These form the machinery 
with which the mines are worked, and without which they could not 
be worked; and there would be no mine-rent at all unless such 
machinery were used. The sum of 187Z. 10s., which is the re- 
mainder of 9892. 18s., on which the defendant is charged, is a 
charge, over and above the amount of the mine-rent introduced into 
the assessment in respect of the engines and railway. And it is 
calculated, that if the colliery were now to be let by the defendant 
to a sub-tenant, along with the engines and railways, the total sum 
of 989Z. 18s. would not be more than a fair rent for such sub-tenant 
to pay. If the Court should be of opinion, that the defendant 
ought to be rated for his engines and railways, in addition to what 
he ought to pay as mine-rent to his landlord, then the rate was lo 
stand ; but if not, then the rate was to be reduced to 50/. 3s. — 
Bayley J. I have no doubt that the defendant ought to be rated 
for his engines and railway. Whether the sessions have made proper 
deductions we are not to decide. The only point for our conisidera- 
tion is. Whether the defendant ought to be rated for the engines 
and railway ? If the owner had occupied the mine he would have 
been liable to be rated according to the improved value of the 
property ; and where the owner of a mine fixes an engine, or other- 
wise, by expenditure of his capital, raises the value of his property, 
he will be rateable for the value of that property so improved by his 
expenditure. If it be leased to a tenant who is to incur the same 
expenditure of erecting an engine, the owner will receive a less 
royalty ; but as a greater quantity of coal will be raised, the tenant 
will be thereby remunerated for his expenditure, and I think the 
tenant, being the occupier, is liable to be rated for such improved 
value. The order of sessions must, therefore, be confirmed. — 
Ltttledale J. The question is. Whether the defendant be liable 
to be rated at the increased amount mentioned in the case, by reason 
of the engines and railway which he has erected ? Generally speak- 
ing, the rate is to be in proportion to the rent. Here the tenant has 
erected an engine, which renders the mine more productive. It is 
immaterial, with reference to rateability, whether the landlord or 
tenant erect an engine or lay down a railway. The bargain between 
the landlord and tenant may be varied on that account, but the 
occupier of the property is rateable in respect of its improved annual 
value. I think, therefore, that the lessee of this mine being the 
occupier, was properly rated for the improved value. — Parke J. 
The question left to us is, Whether the defendant be liable to be 
rated for improvemeDts 7 I. think he clearly is. It is found by the 
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sessions that the value of die property is raised by the improvements 
from 802/. 85. to 989Z. IBs, Whether the amount of the rate is 
precisely what it ought to be it is not for us to determine. The 
sessions seem to have estimated the value according to the sum at 
which it would let to an under-tenant. That, perhaps, may not be 
the correct principle on which such property ought to be rated. 
The annual value is part only of the annual rent : some portion of 
that rent should be considered applicable to repairing and replacing 
the engines. In Rex v. Tomlinson (a) this distinction was taken. 
The only question for us, however, is, Whether it be right in prin- 
ciple to rate the lessee in respect of an annual value increased by 
reason of improvements made by himself? I think he was properly 
rated for the improved value. — Order of sessions confirmed. 
19. Rex V. Green and Others, H.T.9& 10 G. 4.-9 B. ^ C. The objects of 

203. — Upon an appeal by the defendants, widows* inhabitants and *^**^^ "* ***« 
• c _A • '^ L^ "^ J • • *!_ • 1. i» r • xi actual oocupa- 

occupiers of certam houses and premises m the pansh of Lee, m the tion of alms-^ 

county of Kent, against a rate or. assessment made for the relief of houses, paying 
the poor of that parish, dated the 2d of April 1828, the sessions no rent for the 
confirmed the rate, subject to the opinion of this Court on the follow- *"°\f "^^^u 
iog case : — The master and wardens of the merchant tailors of the pleasure of the 
fraternity of St. John the Baptist, in the city of Londouj are and patrons of the 
have long been patrons of a charitable establishment for the relief of charity, are 
the widows of poor freemen of the company of merchant tailors, rateable to the 
About three years ago the company purchased land in the parish of *y j^ ^.® 
Lee, whereon they erected thirty alms-houses for the reception of gpect of such 
such poor widows. The appellants are poor women, and are resi* occupation, 
dent in the alms-houses as alms- women and objects of the charitable 
establishment, and pay no rent for the same, and are also removeable 
at th^ pleasure of the master, wardens, and court of assistants of the 
company of merchant tailors. The land upon which the alms-houses 
are built, comprising about two acres, is the freehold property of the 
merchant tailors' company ; and the same was purchased, and the 
alms-houses erected and built thereon, at the sole expence of the 
company, out of their corporate fund. Before the purchase of the 
land as aforesaid, the same was rated on the occupier thereof at the 
rate of 2/« 5s. per annum, and the parochial rates were regularly paid 
in respect thereof upon such rating. The question for the opinion 
of this. Ck)urt was, Whether the defendants were liable to be rated 
for the relief of the poor of the said parish?— Bayley J. I have 
no difficulty in coming to the conclusion that this property is rate- 
able. The statute of the 43 Eliz, c. 2. enacts **' that the rate shall 
" be imposed upon every occupier of lands, houses, &c" It has 
been made a question in several cases, whether a person residing in 
a house used for charitable purposes is liable to contribute to the 
relief of the poor. In Rex v. Catt (5), it was decided that the 
master of a free-school appointed by the minister and inhabitants of 
a parish under a charitable trust, occupying a house and garden be- 
longing to the school, was rateable, although they were held by him 
as a recompence for teaching, he being a beneficial occupier. Lord 
Kenyan there says, '^ To the authority of the cases cited I sub- 
" scrflbe my assent. They proceeded on the ground that there vras 
" no occupier. In Rex v. Waldo (c) the rate was held to be bad 

(a) Ante, pU 5. (6) 6 T. A; 332. 1 BoU, pi. 205. (c) Cold, 358. 1 BotU pL 182. 
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" because there was no occupier ; the poor children who were placed 
'^ there for education could not be considered as occupiers, neither 
'' could the woman- servant who superintended them. That case 
<< could not be distinguished from that of St. Luke's Hospital, where 
'^ the rate was also quashed, because there was no beneficial occupier. 
'^ But when a case arises where a person is found to be the beneficial 
'< occupier of a house, he must be rated, though the house be appro- 
'' priated to charitable purposes. As long as Richmond Park con- 
'^ tinned in the hands of the king, it was not rateable : but when the 
'* ranger made profits of it, and beneficially occupied it, it was held 
^' to be rateable in his hands. So if this person had been put in 
'^ merely to look after the pupils, and had not occupied the house, 
'^ he would not have been rateable; but it appears that he is the 
'' beneficial occupier of this house and garden. By the old land-tax 
'^ act, certain property given for charitable purposes is exempted 
'' from that tax : but there is no such exemption in the acts respect- 
" ing the relief of the poor." In Rex v. Munday (a), the objects 
of a charitable foundation, in the actual occupation of an alms-liouse, 
were held to be rateable. That case is not distinguishable from the 
present in point of principle. There they were rated for the alms- 
house and lands in the sum of 22. 5s., and the Court held that they 
were rateable for the house and lands ; they must, therefore, have 
been considered as occupying that house rent free. It is true that 
in this case the objects of the charity are described as poor persons, 
but there is no distinction in the statute between poor persons and 
others. If they are occupiers of property from which they derive a 
benefit, they are rateable. Mr. Nolan, in his Treatise on the Poor 
Laws, p. 188., after stating the authorities upon this subject, says, 
** The distinction, therefore, as to where charities are rateable, and 
'^ where they are not so, seems to depend upon this: whether there 
'< is any body who can be rated as henejicial occupier J* I do not 
cite this book as an authority, but merely to shew that if the 
merchant tailors* company, before they appealed against the rate in 
question, had looked into the authorities collected in that book, 
lliey would have found that there was no ground for the appeal. — 
LiTTLEDALE and Parke J. ccMicurred. — Order of sessions con- 
firmed. 

The annual 20. Rex v. Lower Mitttm, T. T. 10 G. 4.-^9 B. A- C. 810.— 

proBt IS the rent - . ^ 

which a tenant '^»«^- 

would give, he paying the poor rates, and the. expenses of repairs and the other annual expenses 

necessary for making the subject of occupation productive, and allowing him a deduction iiom 

the rent where the subject is of a perishable nature towards the expense of renewing or re-pioduc- 

ing it. 

Anactofparlia- 21. Rex V, The Aire afid Calder Navigation Company, T, T. 

&To W^*^3 ^ 10 G. 4.-9 B^ C. 820.— Upon an appeal against a rate for the 

gave to certain ^''^^ °^ ^^® P^°^ ^^ *® township of Brotherton, in the West Riding 

undertakers au- of the county of York, whereby the defendants were assessed in the 

thority to make sum 150Z. on a total annual value of 2000Z. as occupiers or owners 

navigable the ^f ^he cut or canal, and that part of the river Aire lying within the 

foriat'purpose township of Brotherton, dams, locks, and weirs, and toll-dues or 

to cleanse and f^tes the sessions confirmed the rate, subject to the opinion of this 

(a) 1 East, 584, 1 Bott, pi. 211. 
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Court on the fbilowing case: — By an act passed in the 10 & II scour the same, 

W. 3. for making and keeping navigable the rivers of Aire and *J^^ ^& and cut 

Colder, in the county of York, certain persons therein named were a uUeo* t^^ 

empowered^ at their own proper costs, to make navigable and ptsfr* act, reciting 

able with ba^es, boats, lighters, and other vessels, the said rivers that the legal 

Aire and Ccdder from Weeland up to the towns of Leeds and «**ate and inte- 

Wakefieldy and for that purpose to cleanse, scour, open, enlarge, or ^tion of tiT*'^*" 

straighten the said rivers, or either of them, and to dig or cut the ^driver and 

banks of the same, and to make new or larger cuts, trenches, pas^ divers messu- 

sages for Water, in, upon, or through the lands or grounds adjoining ^%^> n^il^s, 

or lying contiguous to the said rivers, or either of them, as they r*y^°"*?' , 

should think 6t or necessary for the better carrying on and efifecting taiemente ^and' 

the smid undertaking ; and to build, erect, set up, and make, upon hereditaments, 

the lands adjoinmg to the said rivers, or either of tiiem, locks, weirs, ^^ vested in 

turnpikes, pens for water cranes, wharfe, and warehouses, where the ^'^^©cs, ^^J 

said undertakers, thehr heirs or assigns, should tKink fit. And it ^?eed to^seU 

was enacted, that for and in consideration of the great expenses and convey in 

whidi the undertakers, their heirs or assigns, would be at, not only fee such messu- 

in making the said rivers navigable as aforesaid, but also in repairing ^^* ^^^^^> 

and keeping the said rivers navigable and useful for the said navi- ments'^l^ebc 

gation, it ahoald be lawful for the said undertakers, their heirs, exe* to the under- 

ctttors, administrators, and assigns, and no others, from time to time, takers, or to 

and at all times thereafter, to demand and take from all persons that ^onvey in fee, 

should send down or receive up any packs or trusses of cloth, or gL^as weU^Se 

other merchandizes, wares, or commodities whatsoever that should said navigation 

be conveyed up or down the sud rivers, or either of them, the rates as also all or 

and tdUs theremafter mentioned : saving and always reserving unto ^°y messuages, 

the coi^ratbn of Ptmtefract, in the county of York, and to all tenemente*^ind 

other person and pe-sons, their respective heirs, successors, and hereditaments, 

assigns, all royalties and rights, and privileges of fishing, and other being the pro- 

dues and duties, in or upon the said rivers, or either of them. By J®*^ °^ *^® """ 

as act of the 14 G. 3., entitled " An Act to amend an Act passed fh^^e' w^d ^' 

" in the 10 & 1 1 W. 3.," it was enacted, that it should be lawful «« navigation " 

(or the said undertakers, at all times, at their discretion, to cleanse, in that act im- 

scour, deepen, enlarge, straighten, contract, and improve, and in a ported an incor- 

gtxid navigable state to keep and preserve, by aU necessary and ^^l. anTthe 

proper woriks, ways, and means, as well the said several cuts and grst act having 

canals, and every of them, as also the cuts made under the authority given the un- 

of the said act of W, 3., and the channels and courses of the said dertakers an in- 

rivers ilire and CaJder, and the beds thereof respectively, not only ^iumlTntonr 

from the said towns of Leeds and Wakefield to the place called {^ ^^e bed^of {he 

Weeland, but also from Weeland to the conflux or conjunction of river, they were 

the said river Aire with the river Ouze ; and to remove all beds of not rateable to 

earth, soil, sand, gravel, and stone, and all other obstructions and cupi^^o^^" 

impediments whatsoever, which any wise obstructed the said navi- o^vners of the 

gatioB, eiUier in haling, sailing, or towing of boats, barges, &c, river Aire. 
with m^i, horses, or otherwise ; and also to build and set up, or 
make over, across, or in the said cuts, canal, and channels or courses 
of the said rivers Aire and Calder aforesaid, and upon the lands and 
groonds adjoining or near unto the same, such and so many bridges^ 
tunnels, culverts, locks, sluices, floodgates and other gates, pens for 
water, weirs, jetties, weigh-beams, winches, cranes, oigtnes, and other 
works, as should be thought necessary or convenient for the said 
navigation. And by s. 1 10 of the said act, after reciting that the 
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legal estate and interest iti the then present navigation of the said 
rivers, with the works and appurtenances of navigation thereunte 
belonging, and the tolls and duties by the said former act granted, 
and divers messuages, mills, warehouses, buildings, lands, tenements,^ 
and hereditaments, vested in Sir W, MilneVy Jeremiah Dixon, Ri- 
chard Wilson, and Richard Burton, and their heirs, — that is to 
say, one full moiety or half part of all the premises to the use and 
behoof of the said Sir W, Milner and Jeremiah Dixon, their heirs 
and assigns for ever ; and the other full moiety or half part of all 
the premises to the use and behoof of the said Richard Wilson and 
Richard Burton, their heirs and assigns for ever, — nevertheless upon 
trust for themselves and the rest of the undertakers of the said navi- 
gation, their heirs and assigns ; it was enacted, that all and every 
the lands and hereditaments to be purchased by the undertakers^ 
their heirs and assigns, or for which any sum or sums of money 
should be assessed under and by virtue of that act, should, upon 
payment of the purchase-money for the same, or the sum or sums 
80 to be assessed in satisfaction, be conveyed unto, or otherwise 
should, together with all the rates, tolls, and duties by the now 
reciting act granted, and the said cuts and canal, and every of them, 
and all other the works of navigation to be made by virtue of the 
powers thereof, stand and be vested in the said Sir TF. Milner, Je- 
remiah Dixon, Richard Wilson, and Richard Burton, their heirs 
and assigns for ever, upon the like or the same trusts, and to and 
for the like uses, intents, and purposes, and subject to such or the 
same conditions, provisoes, restrictions, and agreements, in all 
respects whatsoever, as they the said Sir W. Milner, Jeremiah 
Dixon, R. Wilson, and R. Burton, then stood seised of the said 
then present navigation, tolls, and duties granted by the said former 
act, and the messuages, mills, warehouses, buildings, lands, tene- 
ments, and hereditaments aforesaid ; and to, for, and upon no other 
use, trust, intent, or purpose whatsoever. And by the said act, after 
reciting that the said undertakers stood indebted in divers sums of 
money on the account of several purchases by them made or con- 
tracted for, of certain messuages, mills, lands, and tenements upon 
or near to the said navigation, and upon other accounts concerning 
the same ; and also reciting that the defending the property of the 
undertakers, and the obtaining that act, had been, and the making 
and executing the several proposed cuts, canal, and other works for 
the improvement of the navigation, would be attended with consi- 
derable expense, and it might become necessary for the said und^- 
takers to raise money, as well for defraying such debts and expenses 
as for making future purchases and improvements in their said navi- 
gation; it was enacted, that it should be lawful to and for the 
trustees in whom the legal estate and interest of the said navigation 
and premises should be then vested, and they the said trusteess, and 
their heirs, were thereby empowered and directed, by any deed or 
deeds to be by them executed in the presence of two or more cre- 
dible witnesses, as well to sell and convey in fee simple such mes- 
suages, mills, lands* or tenements belonging to the said undertakers, 
their heirs and assigns, as should be directed to be sold and con- 
veyed as aforesaid, or to grant, demise, convey, and assure in fee, or 
for any term or number of years by way of mortgage, as well the 
gaid navigation and the tolls, rates, and duties of the same, as also 
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aH or any messuages, mills, lands, tenements, and bereditamentSf 
being the undivided property or estate of, or which should thereafter 
belong to, the undertakers, their heirs or assigns, or any part or parts 
thereof, as a security for the repayment of all sums of money to be 
raised or borrowed, unto such person and persons respectively, or 
his, her, or thdr trustee or trustees, as should be willing to advance 
and lend the same. In pursuance of the powers contained in the, 
said acts of parliament, the undertakers of the navigation of the 
rivers Aire and Calder have made the said rivers, and still maintain 
the same navigable and passable in the manner directed by the acts» 
The river Aire passes through the respondents' township. The river 
navigation in that township is of the length of 5428 yards. In one 
part of the river in that township there is a weir across the river, and 
a side cut with locks for the purpose of passing boats and barges 
from the higher level above to the lower level below the weir. The 
side cut is of the length of 186 yards, and had been made by the 
undertakers of the navigation in pursuance of the powers given them 
for that purpose by the act of TT. 3. The undertakers of the navi- 
gation of tlie Aire and Calder had never before been rated to the 
poor in the township of Brotherton, in respect of the navigation, or 
of their dams, locks, weirs, or the tolls arising therefrom ; but have 
been for many years, and antecedently to the passing of the last* 
mentioned act of the 14 G. 3., rated in respect of the tolls of their 
navigation in the township of Leeds and Wakefield, The tolls due 
in respect of goods carried along the navigable channel in the town- 
ship of Brotherton amount to the sum at which the appellants are 
rated, but the proportion due in respect of the passage along that 
portion of the navigable channel which consists of an artificial cut 
falls far short of that sum. No tolls are received in the township of 
Brotherton. The appellants contended that they were not, under 
the circumstances, liable to be rated for the relief of the poor in the 
township of Brotherton, in respect of the cut or canal, or that part 
of the river Aire lying in Brotherton, or the dams, locks, and weirs, 
toUs, dues, or rates, or any of them : or, at any rate, that they were 
not rateable in respect of the part of the river Aire lying in Brother- 
touy or the tolls, dues, or rates; and that the rate was bad, as 
mcluding conjointly various matters, some of which were clearly not 
rateable, and for not stating explicitly how much was laid on each 
subject-matter of assessment. The sessions, however, were of opi- 
nion that the appellants were, under the circumstances stated, liable 
to be rated in respect of the whole of the navigable channel ; and 
confirmed the rate generally, subject to the opinion of this Court on 
the whole case. — Bat let J. I think that the undertakers of the 
Aire and Calder navigation are not liable to be rated for the bed of 
the river. In order to make them rateable, they must be within the 
words of the forty-third oi Elizabeth, " occupiers of lands or houses." 
Rex V. Irwell and Mersey Navigation, and Rex v. Thomas, have 
established as a rule, that where an act of parliament, passed for the 
purpose of making navigable a natural river, does not vest in the un« 
dertakers of the navigation the bed of the river, but gives them for 
that purpose a mere privilege of scouring and cleansing it, they are 
not occupiers of the land used for the purpose of navigation, but 
have a mere easement in it. Now, the language of the 9 & 10 W.3. 
so nearly resembles that used in the act of parliament in Rex T. /r- 

b2 
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well and Mersey Navigation Company ^ that, . if the case depended 
on that alone, it is conceded it would not be distinguishable from 
that case ; and that if that case was rightly decided, the undertakers 
of the Aire and Valder Navigation are not occupiers of land. But 
then it is said, that the language used in the 14 G. 3. shews that the 
company are owners and occupiers of the bed of the river. The 
statute 9 & 10 W. 3. having given to the undertakers an incorporeal 
hereditament, the 110th section of the 14 G. 3. recites, that the 
legal estate and interest in the navigation, is vested in the trustees^ 
The argument in this case turns entirely on the meaning of the word 
navigation, as there used. If it mean only the incorporeal right of 
cleansing and scouring the river for the purpose of making it navi-^ 
gable, it does not shew that they are owners of the bed of the river. 
It being clear that they have some right, we must refer to the sta- 
tute 9 & 10 W. 3, to learn what that right b. According to Rex 
y* Irwell and Mersey Navigation, that statute gave to &e under* 
takers an incorporeal right, only. Then, assuming that to be so, 
there is nothing in the statute 14 G. 3. to shew that the l^slatuie 
intended to give them any other right. During the period which 
elapsed between the time of passing the 9 & 10 IF. 3. and the 14 
G. 3.^ the company probaUy exercised the power of purchasing 
lands, and acquired corporeal property in those lands. The 1 10th 
section recites, that the legal estate in the navigation, as well as in 
the lands and buildings, is in the trustees. It vests nothing in them. 
The statute 9 & 10 HT. 3. is the only one which vests property in 
them ; and it gives the undertakers an incorporeal hereditament only 
in the bed of the river, and a corporeal hereditament in oth^ things^ 
messuages, and lands. But it has been said, that another clause 
gives to the persons having the legal estate and interest in the navi«- 
gation, as well as the other property, authority to mortgage in fee 
the navigation, and the tolls arising therefrom, as well as the other 
property ; and that the introduction of the word navigation was 
superfluous, unless it was thereby intended to give to the trustees of 
the navigation the power to convey the fee in a corporeal heredita<- 
ment. The word navigation, however, would authorise the trustees, 
by the introduction of that word in the mortgage-deed, to give the 
' mortgagee the right to cleanse and scour the river, and to make or 
maintain it navigable, and pass to the mortgagee the legal estate or 
interest which the trustees have in the incorporeal hereditsunent 
That being so, there is nothing in the act of the 14 G. j3. to shew 
that the company are owners or occupiers of the bed of the river: 
and it is clear that under the first act they acquired an easement 
only in the bed of the river : in respect of which they are not liable 
to be rated. — Littledale J. It is perfectly clear that the under- 
takers of the navigation took no interest in the soil of the bed of the 
river by the statute 9 & 10 IF. 3., but a power only to b^ exercised 
in it for the purpose of making and maintaining the river navigable. 
But th^ it is said, that the recital in the 14 G. 3. «. 110. that the 
legal estate and interest in the navigation was vested in the trustees, 
and the power given to them by another clause to mortgage the 
navigation and the tolls arising therefrom, in fee, shew that they 
had the fee in corporeal property, viz. the bed of the river. That 
depends entirely on the meaning of the word navigation in those 
dkutfes, I think that that word, as there used, imports the power 
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or right of navigating the river, and not any interest in the soil. 
That being so, it only recognised the incorporeal right given by the 
former statute. The undertakers, then, are not occupiers of land, 
and therefore not liable to be rated to the relief of the poor. — 
Parks, J. The rate is made on the undertakers of the Aire and 
Calder navigation, as occupiers. The question is, Whether they can 
be consider^ as occupiers of land. It is now established, that where 
parties have a mere easement in the bed of a river, they are not occu- 
piers of the land covered with water. In this case, if the undertakers 
of the navigation have the soil, they must have acquired it by a con- 
tract with the former owners of the soil, or by the act of parliament. 
Now, it is not even suggested that they acquired it by any contract 
with the former owners. It is conceded that the 9 & 10 W. 3. 
does not give the company the soil : but it is said that the 14 G. 3. 
does. Section 110. recites, that the legal estate and interest in the 
navigation is vested in the tnistees. That must be the legal estate 
or interest already vested in the undertakers by the 14 G. 3. That 
was an interest in an incorporeal hereditament. The subsequent 
clause, which enables the trustees to mortgage in fee the navigation, 
does not carry the case further. It applies only to the legal estate 
vested in them, viz. the incorporeal right. The company were not 
occupiers of the land which constitutes the river, but had a mere 
easement on it. They are not therefore liable to be rated. Order of 
sessions quashed. The rate to be amended by striking out that part 
of the assessment on the defendants which respects the river Aire, 

22. Rex V. Oxford Canal Company. M. T, 10 O, 4.— 10 jB. &- ^» firing the 
C. 163. Ante pi. 4. " ^^'^J^ 

saor paid W the proprietors for the poor rate, the expense of collecting the tolls, of repairing the banks 
of the ca&al, and of supplying it water, ought to he deducted from the gross profits. 

23. Eex V. Barnes, T, T.llG,4.^l W. 4.— 1 B. Sf Ad. 113. Abridge was 
—Upon appeal by the Hammersmith Bridge Company against a rate erected over a 
or assessment for the relief of tlie poor of the parish of Barnes, in pun^ant^o^Ae 
the county of Surrey, made the 14th day of April 1829, and which provisions of an 
said rate was allowed by two of his Majesty's justices of tlie peace, act of parlia- 
the court of quarter sessions allowed the appeal, subject to the opinion ™ent. The 

of this Court on the following case ;— The appellants, as the pro- S3d o^eSdT 

prietors of Hammersmith Bridge, were rated or assessed in the side of the river, 
aggregate sum of 251., upon an annual value of 400Z., in respect of in narishes A. 

land, on which they have erected a bridge, and made a road thereto, *^4 ^' ^^^ ^^ 

and in respect of the tolls which are payable therein. By an act of ^^ ^ !{-, 

the 5 G.4. c.cxii., intituled, " An Act for building a bridge over andanabut- 

** the river Thames, from the hamlet of Hammersmith in the county ment. They 

" of Middlesex, to the parish of Barnes in the county of Surrey, ^ere autho- 

" and for making convenient roads and avenues to communicate with J^gJi^*fwi 

" such bridge," and which was to be taken as part of the case, cer- iq j^ certain 

tain persons being proprietors, and therein nominated the Hammer- tolls, before any 

smith Bridge Company, their successors, administrators, and assigns, *oot passengers, 

were authorised to purchase lands and other hereditaments, to them, ^^' *i^^i^ 

their successors, and assigns, for making, erecting, and completing, j^^^ ^^^^ 

the said bridge, roads, and ways, and for other purposes therein over or throv«h 

mentioned; and for tiaat purpose they were empowered to raise the bridge. The 

money, and to receive the profits arising from the tolls, rates, and ^"t^'* *^ 

emoluments, to be received by the said company in respect of the QCth«i\ftv3«i 
said bridge, which was hj the said act declared to be a \ivicAk.\)M^« fn^^ V^^SF^^ 



u 



l>00as RATS. 



A.: Held, that Certaiok other powers were given to the company by an act made and 
they were rate- passed in the 9 G. 4. for altering and amending the said act of the 
able to the relief 5 Q^ 4. ^^ ^xii., and which act of the 9 G. 4. was to be taken as 
tL* hn^occu- P*^ ^^ ^® ^^' '^® Hammersmith Bridge Company purchased 
pied by them in l&nd in the parish of Barnes^ on which they erected and built the 
parish B* fixture pier or abutment of the bridge which was on the Surrey side, 

and the person who sold the land to the said company, on which the 

said fixture pier or abutment rested, had always been assessed by, 

and paid poor rates to, the parish of Barnes in respect to the said 

land. Part of the road of approach to the said bridge on the Barnes 

side was purchased by the company of a person who had alvmys 

been assessed and paid poor rates to the parish of Barnes in respect 

thereof. One half of the said bridge is in the parish of BameSy and 

the other half in the hamlet of Hammersmith : the tolls for passing 

over the bridge are paid and received on the Hammersmith side ; no 

tolls are paid or received on the Barnes side, and no toll is demanded 

unless the carriage or passenger, &c. pass through the gate on the 

Hammersmith side ; nor is there any toll-house or other building 

used or occupied by the company or their servants on the Barnes 

side. The appellants, the now proprietors of the bridge, contended 

that they were rated for land, and in respect of tolls, for which they 

ought not to be rated or assessed. — Batlet, J. This is a very clear 

case. The proprietor of land is liable to be rated to the relief of the 

poor in the parish where the land lies. The Hammersmith Bridge 

Company have, in the parish of Barnes^ land used by them for the 

purpose of facilitating the passage over the Thames, and they are 

entitled to receive from all persons passing their bridge certain tolls. 

Then what is the character of their occupation of that land ? It is a 

valuable occupation in respect of the money which the land produces 

to the company, by being appropriated to the purpose of facilitating 

the passage over the Thames, for which passage they receive tolls. 

The quantum is a question for the sessions. All that we decide is, 

that the land is rateable property in the place where it is situate. 

There the profit is earned, though the money may be actually received 

elsewhere.— LiTTLED ALE, J. The tolls are payable for passing over 

the bridge, not for passing through the toll-gates. The gates are put 

up merely to prevent persons passing over the bridge without paying 

the toll. — Parke, J. concurred. — Order of sessions quashed. 

24. Eex V. Joddrell, M. T. 1 W. 4.— -1 B. 4- Ad. 403. — Upon 
appeal against a rate or assessment for the relief of the poor of the 
parish of Yelling, in the county of Huntingdon, the sessions con- 
firmed the rate, subject to the opinion of this Court on the following 
case : — The parish of Yelling was enclosed under an act of parlia- 
ment passed in the fifty-ninth year of the reign of Oeorge III., inti- 
tuled " An Act for enclosing lands within the parish of Yelling, in 
In a rate 'foriHe " ^^ county of Huntingdon, and for making a compensation for the 

*' tithes." By this act the tithes were extinguished, and a compen- 
sation made in lieu thereof. On the part of the appellant it was 
proved, and on the other part not disputed, that the assessment for 
the rate appealed against was made on the bon& fide amount of the 
rack-rent which the farms were letting at, and were worth to let at 
parochial rates, the time ; that Elizabeth Bull, one of the respondents, the occupier 
J%e£^ers in ^f q^q {arm, the assessment upon which was the subject of this appeal, 
paij^^cmt^ ^^^^ ^^J^^ore assessed in the sum of 226/., and that the said sum was 
^»ot iff Ae the actual rack-rent paid by her foi iVve Basae, ^xi^^^<i N<i\Uiout any 
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deduction whatsoever ; that in the said assessment, the said Elizabeth rector, were 
Bull was in no manner whatsoever assessed in respect of the com- rated upon the 
rent or compensation for tithe paid to the rector for the same, and ^°^ * ^u. 
that she paid annually to the rector in respect thereof, 93/. 6s. 6d. ^[^^t pSd 
That James Ford, the other respondent and occupier of the other by them to 
farm, the assessment on which was also the subject of this appeal, their landlords : 
was assessed in the sum of 60/., the actual rack-rent paid without ^®*^» ^^^ ||** 
deduction. That the said James Ford was not therein assessed in not^tobe rated 
respect of the corn-rent, and that he paid 29/. 13s. for the same to for a sum made 
the rector. That in the said assessment the appellant and rector is up of the rack- 
assessed in the sum of 368/., in respect of the gross payments for ^} ^IvILa 
compensation for tithes amounting to 452/. 2s. OJe/., and that the ^d'the com?' 
deduction in the assessment allowed the rector (to wit) 83/. 2s. O^d. rent paid to the 
is the amount of parochial dues levied on 451/. 2s. O^d, And it rector, but that 
was objected by the appellant, that the farms should have been ^®y ^®'l?"*" 

assessed in the amount of the rent paid to the landlord, added to the SfllJ!™*?^ 
-, . •»! 11 •! 1 tne amount oi 

amount of the compensation paid to the rector, such being the actual the rack-rent 

value of the land to let at rack-rent ; but the Court did not allow the only : Held, 
objection. And it was further objected by the appellant, that as he secondly, that 
was assessed at such a sum as, with his poor-rate, made up the full ^^^^ '^ tlig 
gross amount of the corn-rent, the profit accruing to the occupiers grcmnd Uiat the 
beyond the amount of rent paid, and beyond the amount of the farmer was 
interest of capital employed, and of expense of cultivating lands, ™^» not for 
including compensation for the farmer's trouble and labour, and thelMd whfch 
superintendence, ought to have been included in these assessments ; comprised the 
and the appellant proposed to call evidence to prove the existence of landlord's and 
such profit so accruing generally ; the respondents, however, admitted tenant's profit, 
such profits to have accrued generally. The Court did not allow this ^nV which wm 
objection. It was further objected, that the corn-rent was not the landlord's 
worth to the appellant any such sum as 368/., he being liable in profit only, 
respect of such sum to the payment of land-tax and ecclesiastical ^hile the rector 
dues beyond the parochial rates, and having further to do or provide !v^*f^{^al ' f 
for the duties of the incumbency ; and this objection was not allowed, ^jg com-rent : 
but the rate confirmed, subject to the opinion of the Court of King's Held, thirdly. 
Bench on the objections above stated. The case was argued at the that in esti- 
sittings in banc after last term. — The judgment of the Court was °^**»°gf^*»e 
delivered by Parke J. This was a question between the rector of ^fc^lTthe 
a parish and the farmers in it, as to the extent to which he, on the rector ought to 
one hand, and they, on the other, ought to be rated. The tithes in berated, the 
the parish were extinguished, and the rector had a com-rent or com- ^^^jl'^i**'*^* 
pensation in their stead. He was rated to the full extent of all he J^q^ ^^ JJJi 
received, with the deduction only of what he paid for parochial dues, amount of his 
He claimed as additional deductions the amount of his land-tax, the corn-rent, pro- 
amount of what he paid for ecclesiastical dues, (which would include ^^^^ ***® 
tenths, synodals, &c.) and a compensation for performing or pro- o^^kndsSn 
viding for the duties of his incumbency. The farmers were rated at the manor paid 
the bon& fide amount of the rack-rent at which the farms were letting thft land-tax 
or which they were worth to let, the tenants paying the corn-rent or ^,*^°^ J**?S 
compensation for tithe ; and the rector contended that they ought to by^thelsmd-* 
be rated in addition upon that corn-rent or compensation they paid loni, but not if 
him, and upon their share of profit beyond the rent. The great such allowance 
point to be aimed at in every rate is equality, and whatever is the !?? ,™**}® • 
proportion at which, according to its true rateable value, any pro- Jifo^nl^oJ'^ht- 
perty is rated^ is the proportion in which every other property ought to he mads tf 
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thef^cbrfor to be rated. The first thing upon every rate, therefore, is to ascertain 
^lesias^i^ the true rateable value of every property upon which the rate is to be 
wcoe'aT^ge iniposed, and the next to see, upon what proportion of that value 
upon the rqc- & rate is, in fact, imposed. In the case of land, the rateable value is 
tory, but iiot for the amount of the annual average profit, or value of the land, after 
t^ expenses of every out-going is paid, and every proper allowance made ; not, how- 
Sv^BBonncum- ®^^> including the interest of capital, as the sessions have done, for 
bency, because that IS a part of the profit. Tithe is an outgoing, and therefore the 
tfay^ were a corn-rent or compensation for tithe in this case is not to be added to 
penonalchaige the amount upon which the farmer is rateable; and in respect of 
^^ '* that portion of the annual profit or value which consists of tithe or 

corn-rent, the rector is himself to be assessed. We think, therefore, 
that the sessions were right in overruling the first objection. The 
second objection was, that the farmer's share of profit ought to have 
been rated, or, which is the same thing, that the appellant should 
have been rated proportionably less ; and that objection should, -in 
our opinion, have prevailed. Of the whole of the annual profits, or 
value of land, a part belongs to the landlord in the shape of rent, and 
part to the tenant ; and whenever a rate is according to the rack-rent 
(the usual and most convenient mode), it is, in fact, a rate on a part 
of the profit only. It must, therefore, in the next place, be ascer- 
tained what proportion the rent bears to the total annual profit or 
value, and that will shew in what proportion all other property ought 
to be rated. If, for instance, the rate is one half or two thirds of 
the total annual profit or value of land, the rate on all other property 
should be on a half or two thirds of its annual value. In this case it 
is clear, that there was a share of profit received by the tenant upon 
which there has been no rate, and, in that respect, the farmers were 
assessed in a less proportion of the true annual profit or value than 
the appellant. The sessions were therefore wrong in disallowing this 
objection, and they ought to ascertain the ratio which the rent of land 
bears to its average annual profit or value, and assess the appellant 
for his tithe-rent in the same ratio. The last objection was, that the 
appellant ought to have had the land-tax, ecclesiastical dues, and 
the expenses of providing for the duties of incumbency deducted. 
As to the land-tax, that is always in practice paid in the first instance 
by tenants ; and whether it is to be deducted or not in this case, must 
depend upon the answer to a previous question, whether the tenants 
in the parish deduct it from the rents specified or not. If they do, 
the landlord pays it, in effect, out of the rent he receives ; and the 
appellant, to be on the same footing, must do the same ; in that case 
it must not be deducted in making the rate on him. But if the 
tenants pay the specified rents and the land-tax besides, then they 
have, in effect, not been rated upon that portion of the annual profit 
or value with which the land-tax is paid, but upon a part of the resi- 
due only, after deducting the land-tax. Upon this supposition the 
appellant must also be rated in a proportionate part of his profit, 
after deducting the land-tax. The ecclesiastial dues ought to be 
allowed, because they are payable by the appellant in respect of his 
rectory, and the profits of the rectory constitute the only fund out of 
which they can be paid ; but the expenses of providing for the duties 
of incumbency ou^t not to be deducted, because tlK>se duties are 
personid, and oi^ht to be performed personally by the incumbent. 
Tbe hat objection, therefore, ouglit to prevail in part. The case 



PERSONS AND PROPERTY LIABLE* 57 

musty for these reasons, be sent back to the sessions, who must 
amend the rate, acting as nearly in conformity to the principle h&e 
laid down as their means of investigation will admit ; a precise and 
accurate application of it is, we are well aware, impracticable. 

26. Rex v. Chaplin, H. T. I W.4. — 1 B. Sr Ad. 926.— This CommissioDers 
was an appeal against a rate made in January 1830, for the relief of ^ ^« pavigation, 
the poor in the parish of Tetney, in the parts of Lindaey in the ^^]^2^000i 
county of Lincoln^ wherein the appellants were rated in the sum of on mortoagcu * 
14Z. 19s. \0\d. upon the annual rental of 299Z. l?^. 6d., as occu- and being stpji 
piers of land taken for the Louth Canal, towing-paths, &c. with the ^^ ""^^ ^ 
{vofits arising therefrom. The sessions confirmed the rate, subject tdkubf*^'- 
to the opinion of this Court on the following case: — By an act of gation and tolls 
3 G. 3. c. 39. (declared to be a public act) certain commissioners for ninety-nine 
were empowereid to make a narigable cut or canal from the river yew*, the leasee 
Humber to the river Ludd, and to continue the same from thence to ^^j^^^^^ 
the town of Louth in the county of Lincoln, and for that purpose to advances 
borrow money upon the security of the tolls created by the act. The (which he did) 
.commissioners, in pursuance of the above provisions, borrowed ^nd to w the 
28,000^- at 5 per cent, interest, and expended the same in making oftS^/ Part 
the canal. This act was repealed by an act of the 9 G, 4. c. 30. of the term 
(also declared to be a public act), and the canal, with the ground and having expired, 
soil thereof, and all the towing-paths, locks, and appurtenances, were ^Qd the validi^r 
by the last-mentioned act vested in commissioners therein named, °^*^ft^^" 
who, in pursuance of a certain provision therein, demised the canal, ^jbted Sa 
and the ground and soil thereof, together with all the tolls, dues, act was pas^^ 
proceeds, and forfeitures imposed and authorized by that act, to reciting that 
the appellants, for a term of forty-eight years from the 24th of June ?^^®®°*®°' 
1828, subject to the payment thereout of the interest on the above tared into^^'ni 
lum of 28,000Z. ; in default of which payment it was provided that fide, had been 
the commissioners might require the collectors to pay such interest beneficial ta , 
out of the money that might then be in, or might thereafter come to, ^® P*»hlic, 
dieir hands, and the collectors were to be allowed such payments in ^if^ontinu^ • 
account with the lessees, the tolls being appropriated in the first it therefore 
instance to the satisfaction of this charge. The canal passes through empowered the 
twelve parishes, and one fifth of the whole extent lies in the respon- commissioners 
dent parish of Tetney. The lessees are further liable to all the navS^^^and 
expenses of maintaining and repairing the canal and its works, col- tolls (which, 
lectors' salaries, &c. (The case then went into details as to the however, were 
expenses of the canal, the receipts, and the mode of collection.) The lowered) for the 
annual earnings of the whole canal are 3,418/. 85., of which the te^tothe^*^^ 
proportion corresponding to the length of the canal in DBtney, persons entitled 
namely, one fifth, would be 683/. 135. 7d. The annual earnings of under the former 
the canal in Tetney ore 7 SSL 17s. 3(/., or three thirteenths of the agreement ; and 
earnings of the whole canal ; upon which three thirteenths the present thev^oiiW^pav 
rate was imposed. If the Court should be of opinion that the rate the interest ^ 
ought to be imposed on one fifth, instead of three thirteenths, the the 28,000/. 
rate was to be reduced accordingly. The appellants claimed de- yearly to the 
dnctions on account of the following sums:— 1400/., being the ^efeSt^iiilh 
interest on the mortgage debt of 28,000/., and 341/. 16s. 9Je/., as thecommis-'^ 
the reasonable profit to a tenant to occupy at ten per cent., on sioners might 
3418/. 8s. : a further deduction on account of average annual require the toll- 
expenses for repairs, &c. whidi, on the whole canal, amounted to s^^^^^L^ ?*^ 
881/., and of which 163/. were incurred in the appellant parish ; and themortg^ees 
a further sum on account of poor's rates and other parochial taxes, out of the 
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monies in his which. On the whole extent of the canal, amounted to about 100/» 
hands. On If the Court should be of opinion that the appellants were entitled to 
appeal against any of these deductions, the rate was to be reduced accordingly. The 
th'^lesseM^n*'^ preamble of the act of 9 G. 4. recited, that the commissioners under 
lespectof the ^^ former act, having borrowed the said sum of 28,000/., and having 
navigation : incurred considerable expense, and being in want of funds, entered 
Held, ^** J** into an agreement with Charles Chapliit, Esq., (for the good of the 
^^^Im^wto navigation, and as the only means of raising the necessary funds,) 
in substance a ^^^ ^^ canal and navigation, subject to the orders of the commis- 
lent, and that sioners as in the act mentioned, with all the tolls arising from the 
the rate onght said navigation, and all the estate and interest of the commissioners 
\^tS ^^"t - therein, should be vested in the said Mr. Chaplin^ his executors, &c., 
uid that the * ^^^ ninety-nine years ; and he thereby agreed to accept the trust, do 
lessees were not the works to be ordered by the commissioners, pay all the interest of 
occupiers under the money borrowed at five per cent, by half-yearly payments, and 
*^^**^. make some other advances. The statute then recited, that doubts 
ffae^tei^was ^^^ ^^^^ entertained as to the authority of the commissioners to make 
only 1400r. a such agreement : that the said C C, and those claiming under him, 
year, and the had, af^er the making of the said agreement, and on the faith of it, 
^h*\im""f^ expended considerable sums (in particular two sums of 7000Z. and 
makinff the rate ^O^O^O ^^ ^^ navigation : that the agreement was entered into by 
were 3418/. the commissioners bon& fide for the benefit of the public, and was, in 
(from which, fact, beneficial to the public at the time it was made ; and the benefit ac- 
lonoz^* ^^'^ cruing therefrom to the said C. C, and those claiming under him, had 
deductod^r ^'^^ ^®° disproportioned to the risk run by the said C C : that the 
repairs, &c.) ; agreement had been acquiesced in by all parties for nearly fifty-one 
one year's value years, and it would be for the benefit of the public that the same should 
being ^^^cnte- \^ sanctioned for the remainder of the said term of ninety-nine years, 
bdn/no proo? ^"^ subject to a reduction of the tolls of the navigation by one half as to 
that the rent some articles, and one third as to others ; the commissioners under 
was unduly the new act were therefore empowered to grant to the persons entitled 
*"*ll' to the beneficial interest under the above agreement, and their execu- 

tors, &c» a lease of the navigation and tolls for forty-eight years, 
being the residue of the term of ninety-nine years in the agreement 
mentioned, provided that the lessees for the time being should be 
subject to all the payments, rules, regulations, &c. mentioned in the 
former act. Under this enactment, the demise stated in the case was 
made. — Lord Tekterden C. J. The rate must go back to be 
amended. In the cases of this kind which have hitherto occurred, 
the canal has been in the hands of the original proprietors, and the 
object has been to ascertain what it would be worth to let, which has 
sometimes been difficult. But here the canal is actually let, and, 
therefore, there is no occasion to speculate on that point. The 1400Z. 
interest is in e£fect a rent, though there is no actual payment to the 
lessors; the tolls are appropriated to the purpose stipulated by them, 
and,, in case of default, they may call upon the collectors to make 
good the payments out of the monies in their hands. It was con- 
tended that this was a beneficial lease ; but taking the several recitals 
of the act 9 Cr. 4. c. 30. together, I think that does not appear. The 
commissioners, in the first instance, assigned the canal to Mr. Chap^ 
lin for the good of the navigation, and as the only method for raising 
the money necessary for putting it into repair ; and the act recites, 
that he and those claiming under him did in fact lay out considerable 
sums of money upoo it ; ttiat the bargain was beneficial to the public. 
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BDd 18 likely to be so if continued ; and it states that the benefit as 
yet derived from it by the lessees has not been disproportioned to the 
Hsk originally run ; but, lest the lease should become too beneficial 
during the remainder of the term, the tolls are reduced. I think, 
then, there is no ground for saying that the 1400/. is not such a sum 
as may be properly considered the value of the navigation ; and as 
three thirteenths of the profits arise in the parish of Tetney, the rate 
must be laid on three thirteenths of 1400/. — Littledalb, J. I am 
of the same opinion. As to the ai^ument which is drawn from the 
amount of present earnings, it might as well be said that where a farm 
is let, the year's profit on each particular crop is to be taken into 
consideration in fixing the rate. In the case of a property so lately 
let, the actual rent is the best criterion of value : perhaps it might be 
otherwise if the letting had been ten or twenty years ago, and it 
appeared that the profits had very materially increased or diminished 
since. — ^Taunton J. The tolls of a canal, like the profits of land, 
are to be valued at what they would let for communibus annis : and 
it has, I believe, been held that no difference is to be made because 
in one particular year there was a loss. In ascertaining what a 
property is worth to let, the best criterion in general is what it actually 
does let for. When, therefore, in this case, the value was estimated 
from the earnings of a single year, a wrong basis of calculation was 
taken. Here is a rent spreading itself over a period of forty-eight 
years, and the produce in one is no proof what the average will be. 
Here, in point of form, there is no rent, but a payment of interest : 
it is, however, in the nature of rent. Instead of the lessee's paying 
1400/. a year to the proprietors, and their handing it over to the 
mortgagee, the lessee pays it to the mortgagee at once. — ^Pattesox 
J. Where the land is not actually let, it becomes necessary to cal- 
culate what a tenant would pay for it ; where it is let, the actual 
rent is the criterion, unless it can be clearly shewn that that is too 
small. But that is not ascertained by enquiring whether the property 
was more or less beneficial in a particular year. Rate to be amended. By an act for 
26. Rex V. Chelmer and Blackwater Navigation, E, T. 1 W. making a na- 
4.-2 B. ^ Ad. 14.— Upon an appeal against a rate for the relief of vigable com- 
the poor of the parish of Hey bridge in the county of Essex, dated ^^w«bii two 
the 20th oi May 1830, whereby the company of proprietors of the places therein 
Chelmer and Blackwater navigation were rated and assessed upon mentioned, a 
the annual rental of 800/. as occupiers of wharfs, gransuries, dock, company ^ins 
and land used for a navigation and towing-path, the court of quarter authorized to 
•sessions amended the rate by reducing the sum of 800/. to 187/. 3s., purchase lands^ 
'Subject to the opinion of this Court on the following case : — By an «c. for the use 
act of the 33 O. 3, c. 93. entitled, " An Act for making and main- <>/**»« naviga- 
>* taining a navigable communication between the town of Ckelms- m°akeand 
** ford, or some part of the parish of Springfield in the county of maintain the 
^ Essex, and a place called Collier's Reach in or near the river same. The act 
-** Blackwater in the said county," certain persons therein named *J®" directed 
and their several and respective successors, executors, administra- pj^y gJo^Jf" 
tors, or assigns were united into a company by the name of " The berated and 
** Company of Proprietors of the Chelmer and Blackwater Naviga- chai]ged to all 
-** tion, and were authorized to purchase lands, tenements, or here- pwhamentaiv 
ditaments for the use of the said navigation, and for other the toef'^'fnd 
purposes mentioned in the act, and to make and maintain navigable assessments' for 
and passable for boats, barges, and other vessels, the said navigation any lands to he 
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purchased or through the several parishtes therein mentioned. And in the same 

token, or ware- ^ct it is provided ** that the said navigation, or any works whatso- 

buS^M to be " ®^®^ ^^ ^ made by virtue of the powers of this act, shall not be 

erected by them '* subject to the control, direction, survey, or order of any commis- 

in pursuance of '^ sioners of sewer3, or to any law or statute relating to sewers, any 

that act, in the a thii^g herein contained, or any former law or statute to the con- 

HwM aroSer " ^^ notwithstanding. And the said company of proprietors shall 

lands and build- *^ ^^^ ^^y ^^^^ ^^^^ ^^ ^^^ hereafter be rated and charged to all 

ings adjoining '* parliamentary and parochial taxes, rates, and assessments, for or 

to or Iving u gn account of any lands or grounds to be purchased or taken, pr 

wwB OT sh^d " ^^ *^y warehouses or other buildings to be erected by them in 

be rated and '^ pursuance of this act, in the same proportions as other lands, 

charged : '^ grounds, and buildings adjoining to or lying near the same are 

Held, that " or shall be rated and charged" In pursuance of the powers of 

the company ^^^ ^^^^ ^j^^ company of proprietors made and completed the naviga- 
were iiaoie \o j* %_ i* j*iiii * 11 * i* 

be rated for ^^ beiore aescribed, by deepenmg and cleansmg, and m some 
their lands and places widening the channel of the river Blackwater, and by oc- 
buildings at the casionally making cuts or deviations from the line of the river, 
s^e value as These additional cuts, and the towing-paths along the whole line of 
lands and hSld- DS^vigation, were made upon lands purchased and held by the 
ings, and not company under the powers of the act. It was admitted on the 
according to the hearing of the appeal, that for these new cuts and the towing-paths, 
imj^roved value q^ tjj^ profits arising from them exclusively, and not for any profits 
their being arising from the old bed of the river, the appellants were rateable, 
used for the In the parish of Hey bridge the new cut leading to what is termed 
purposes of the the sea-basin is something more than a mile and a half in length. In 
navigation. ^g other parishes through which the navigation passes the new cuts 

are of much less magnitude than in the parish of Heybridge, having 
been taken for the purpose of making locks and wears, the expenses 
of keeping up which are much greater than the profits accruing to 
the company in those respective parishes, from the land so taken, 
exclusive of the old bed of the river. If the company were to be 
rated for the new cuts, and for the wharfs and buildings occupied by 
them in the parish of Heybridge, according to the profits arising 
to them therefrom within the parish, the Court found the sum <^ 
187/. 3s. ought to be the sum inserted in the rate instead of 800 J. 
But if the company were to be rated for their new cut, wharfs, and 
buildings in the parish, without reference to navigation profits, in 
the same proportions as other lands, grounds, and buildings adjoin- 
ing thereto in the parish of Heybridge, then the Court found that 
the sum of 35/. ought to be inserted in the rate instead of 800/. 
The question for the opinion of the Court was, whether the appellants 
were exempt from any rateabiiity in respect of the land taken and 
used by them for the purposes of the navigation as aforesaid, beyond 
the value of the adjoining land ? If so, then the sum to be inserted 
in the rate was to be reduced to 35/. ; otherwise, to stand at 187/. 39, 
— Lord Tenterden C. J. in the same term delivered the judg- 
ment of the Court. The question in this case is upon the meaning 
of the words, *< in the same proportion as other lands, grounds, and 
'< buildings adjoining to, or being near the same, are or shall be 
** rated or charged ;'' whether, in assessing the lands and buildings 
of the company, their value is to be estimated according to the value 
of other adjoining lands and building, ot \)Di/^ ^^«i^«ai<&\i\. \% to be 
ioade upon that proportion of the acUx^ vAxifc ^j«^ ^iot^Awa!^^ ^\ 
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four-fifihs), Upon which the other lands and buildings are assessed* 
I propose to consider the matter, first, without reference to any of 
the cases that bear upon the question ; and, secondly, with reference 
to those cases. The first thing that strikes the mind upon the latter 
construction of the act is, that it supposes the legislature to have 
contemplated, that property is not rated according to its actual 
value, but according to some part only of that value. In fact, this 
mode of rating is sometimes adopted ; but I conceive the law gene- 
rally assumes that all rateable property is to be rated according to 
its actual value. The statute of Elizabeth does not point to any 
other estimate. If all the property of the same kind in a parish is 
rated only upon some definite part of its actual value, the effect is 
the same as if the rate were upon the entire actual value, and no 
occupier of such property has any ground of complaint. If, in 
making the assessment, the rent is first considered, and then the 
rate upon land is made on a certain part of the rent, and the rate 
upon houses on some greater part of, or the whole rent, which ib 
sometilnes done, this is not properly a rating upon a part only of 
the value, but upon all the supposed real value ; because, in esti- 
mating the value of land, it may be reasonable to make a greater 
deduction from the rent, than is made from the rent of houses, on 
account of the greater expense (of cultivation and repairs) in the 
case of lands than in the case of houses. The act of parliament 
upon which the question arises, was passed for the purpose of 
making a river navigable* It was foreseen that this object could not 
be efiTectually accomplished without making, in some places, new 
cuts and clmnnds deviating from the ancient course of the river, 
erecting locks or wears in some places to overcome the inconvenience 
of natural falls and changes of level, and erecting buildings for the 
residence of lock-keepers or collectors of tolls, or for warehousing 
merchandize, and power is therefore given to Uie company to pur- 
chase land for these purposes. It was well observed in the argu- 
ment at the bar, that the ground taken for locks or wears would be 
productive of no value in the hands of the company, there being no 
lockage dues, but only a mileage toll. The company are not rate- 
able in respect of the ancient course of the river, for the soil thereof 
is not y^ted in them, nor are they properly the occupiers thereof, 
but entitled only to the privilege of using it in the nature of an ease- 
ment. No rate can be imposed upon tolls eo nomine, so that if 
there should happen to be in any parish no new cut or channel 
made, nor any profitable building erected, but land should be bought 
for locks and wears which are in themselves unprofitable, it might be 
contended that the company would not be rateable at all for the land 
so taken, and the rateable property in the parish would be pro tanto 
diminished, and the parish therefore would lose by the project au-^ 
thorized by the statute ; while in another parish where land should 
be taken for a new cut or channel, or the erection of a profitable 
building, the amount of the miles^ toll for passing along such new 
cut or channel, or the profit of Uie building, might be greater than 
the value of the neighbouring land, or the profit of similar buildings, 
and in this instance the parish would gain by the project. Whereas, 
if the land taken and buildings erected throughout the ^lioV^Wcv^ 
are estimated and rated according to the value of t]he ^^ci!a{\Tv^\%3ci& 
and sirnHar buildiaga, no parish will either lose or gaVa);>^ XSnaigto^^t^.^ 



62 Poon*H RAte. 

but every parish will be in the same situation as if the act had not 
passed, or nothing had been done under it. So, also, if the whole 
undertaking should prove unprofitable, as some projects of this kind 
have done, and the amount of the mileage toll, or receipts of the 
buildings erected, should be less than the value of the neighbouring 
land or of similar buildings, no parish would become a loser by the 
diminution of the value of rateable property within it, at whatever 
period of time such diminution might happen to take place. And if 
we suppose the legislature to have intended to prevent loss or gain 
to the parishes, and to leave all in the same state and condition bb 
if no land were taken or building erected by virtue of the act, we 
must construe the words in question to mean, that the land and 
buildings of the company shall be estimated for the purpose of rates, 
according to the value of other land and buildings adjoining or near: 
that the value shall be taken according to that rule, without regard 
to any increase or diminution of actual value. And the words used 
may certainly very well admit of this sense and construction. It 
may be observed, also, that this is an affirmative clause of the act, 
intended to designate the rating; and if it mean only that the 
company shall be rated on the same part of the value of their pro- 
perty as the adjoining lands and buildings, it will be quite useless 
and ineffectual, because a rate on a different part, whether greater 
or less, would be bad, being manifestly unequal and unjust. I come 
now to advert to the decided cases. The first in order of time is the 
case of The Leeds and Liverpool Canal Company (a). The acts of 
parliament upon which that case arose were passed, and the case 
came before the Court before it was established that navigation tolls 
are not rateable eo nomine ; the decision does not furnish any au- 
thority on the present subject ; but it seems probable that the case 
led the way to the rule against rating tolls, that was soon afterwards 
established. The next case is the case of Saint Mary, Leicester (b), 
which came before the Court after it had been settled that tolls per 
se were not rateable. That arose upon an act passed in the same 
session of parliament as the act in question, and contains a similar 
clause as to rating, following also, as this does, the clause of exemp- 
tion from the jurisdiction of the sewers. The sessions reduced the 
rate upon the company to the value of the lands and buildings be- 
longing to the company, in proportion to the lands and buildings 
adjoining, exclusive of the tolls. This Court confirmed the order, 
bemg of opinion that tolls per se were not rateable, and that there 
was no doubt, upon the construction of the act, that it had pre- 
scribed a special and definite mode of ascertaining the value of the 
land, which excluded the consideration of the tolls. It is true, that 
that act contained also a prior clause on the subject of rating, which 
might contribute to shew the intention of the legislature; but it 
seems that either clause, if taken alone, must have received the 
same construction, as to land, which alone is mentioned in the first 
clause, warehouses and buildings being mentioned in the second 
only. Next came the case of the Grand Junction Canal Com- 
pany (c). In that case there were two acts of parliament : the first 
contained a clause similar to the present, certainly not more favour- 
able than the present, to the construction which prevailed. The 
clause in the latter act rather raised a doubt and uncertainty : and 
(a) 5 East, 326. (6) ^ M,^ S, 400. (c) lB,SfA. 289. 
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was evidently less favourable to the construction adopted by the 
Court. It was argued there as here, that the word ^* proportion ** 
meant part of the actual value ; but the argument was repudiated 
b^ the Court, and the assessment allowed was upon the same prin- 
aple as that proposed by the sessions in the present case, in reducing 
the rate to 35/. The next case is that of St. Peter the Great (a). 
That case arose upon two acts containing clauses similar to those in 
the two acts relating to the Grand Junction Canal ; and the Court 
held, that the improved value of the land, by the receipt of tolls, 
could not be taken into consideration. The last case is that of 
King's Swinford {b). There were several acts of parliament, the 
last of which contained a clause like the present. But no question 
was made as to the construction or effect of that clause. The only 
question was, whether the company were rateable in King's Swin-- 
fordy according to the value of the tolls earned in that parish, or 
upon that proportion of the tolls earned on the whole line which the 
length of the canal in that parish bore to the length of the whole 
line ; and the Court very properly decided that the rate should be 
according to the amount of the earnings in the particular parish. 
Upon this view of the cases, it appears that there is not any decision 
against the reduced rate proposed by the sessions in this case. And 
the two cases of the Grand Junction Canal and jS^^. Peter the 
Great are plain authorities in favour of it, there being no substantial 
difference in the language of the statutes. In this case, therefore, 
the rate must be reduced to 351,, that is, to the value of the land 
and buildings of the company, estimated according to the value of 
the adjoining lands and buildings, and not according to their actual 
productive value to the company. — Rate reduced accordingly. 

27. Rex V. Sedgley, E. T. 1 W. 4.— 1 B. ^ Ad. 65.— By a rate The express 
for the relief of the poor of the parish of Sedgley, in the county of mention in the 
Stafford y made the 12th of May 1829, the Earl of Dudley was ff^ ^^^^ 
rated as the occupier and proprietor of land and lime works at coal-mines is a 
41/. 13s. 4d., being on an annual value of 1000/. Against this rate virtual exclu- 
he appealed, on the ground that he was overrated in respect of the sion of all other 
yearly value of the lime works and land by him occupied in the "wes, andwn- 
parisn; and also, that under the denomination of lime works were JSnw^aronot*' 
included certain mines of limestone, for which he was not liable by rateable to the 
law to be rated. The Court of quarter sessions quashed the rate, relief of the 
subject to the opinion of this Court on the following case : — ^The P*^i ^ 
appellant is the owner and occupier of lands in the respondent parish excavation" 
of Sedgley, containing certain strata of limestone, and also of the the earth, from 
works hereinafter mentioned, by and out of which the limestone is which lime- 
raised. The strata of limestone under these lands lie in a sloping ^^^fi**^ 
position, and one stratum distinct and a considerable distance from ^j^^ ^, ^J^ -^ 
the other, in the same manner as coal, ironstone, &c. The strata a question of 
frequently crop out or terminate at the surface, and deepen in the fact. But 
opposite direction. Those parts of the strata which cropped out or where the ses- 
terminated at the surface were worked by the appellant and his pre- the'^Unwtone ** 
decessors in quarries by daylight, or open work, following the course was obtained 
of the strata as far as was practicable. The continuations of these and raised by 
strata, which were in the course of being worked at the time the w^kine shafts 
rate was made, lie forty or fifty yards below the surface of the J^^ the 

(«) 5B,SfC. 473. (ft) 7 B. 4 C. 2Z6. Ante pi. 13. 
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stratum, which ground, and are woiked in larg« excavations by means of pit-shafU; 
lay forty or fifty steam-engineSy Ac, in the same way as coal, ironstone, and other 
s^a^e^X JBioerals, and no part of the limestone is now gotten in quarries or 
ground, and hy open work. The produce is in part drawn up the pit-shafts, and 
that the stratum in pait sent off by an under-ground canal or tunnel. The only dif- 
was ^o*c^ ^y ference between these,, which the appellant contends are limestone 
IimSu Mcfthe ™*°®®» ^'^^ which are described in the rate as lime works, and coal 
stone raised to ^^^ ironstone mines, is the position of the strata, the material gotten 
the surface by out, and the greater excavations in the former than in the latter* 
machineiy, or The only way into these mines or works is down the shafts, or 
^"" d to^ through the tunnel, which is wholly underground, a great part of it 

tannel (which is being upwards of fifty yards below the surface of the ground, the 
the mode used deepest part being at its junction with that part where the limestone 
in obtaining is gotten. The limestone is gotten in large excavations made in the 
^to^ ?*th"^°' ^*^6Ction in which the strata run ; which excavations communicate 
Court held that ^7 headways or gateroads with the bottom of the shafts, and the 
the property was works are lighted by candles or lamps, no part being open to day* 
a limestone light. The working requires experience, and is carried on by persons 
mine, and there- ^j^^ ^^ brought up to the occupation, and are called limestone 
to the relief of "^ioers or limestone getters, as often one as the other* The limestone 
the poor. is conveyed along railroads, from the part of the works where it is 

gotten, through the gateroads ; one part to the bottom of the pit* 
shafts, and die other part to the canal or tunnel. That which i» 
taken to the bottom of the pit-shafts is drawn up by the steam-* 
engines, and the other part is sent off in boats sdong the tunneL 
By far the greater portion of the hmestone gotten by the appellant 
is sold in its raw state to the iron-iounders for smelting iron ; but a 
small portion, (which, by agreement is taken at a hundredth part of 
the whole), is burnt into lime by the appellant on his own land. 
There is no difficulty in finding the limestone, the pits being sunk, 
engines erected, and levels and tunnels made, and the mines at 
works opened and in operation. The profits of the appellant are 
certain, though subject to variations in consequence of freqiient 
breakings, off of the strata, and their being thrown into different 
directions : these increase the difficulty and expense of working, and 
render fresh openings necessary. limestone strata were lately found 
and worked in an adjoining parbh to Sedgley, at a depth of mace 
than one hundred yards below the mines of coal and ironstone. The 
coal and ironstone, in that case, were first gotten, and afterwards 
the limestone was worked by means of the same pit-shafts, which 
were sunk down to it. '* Mines of limestone" are expressly Aden* 
tioned in acts of parliament relating to places in the neighbourh€X)d. 
— Lord Tbnterdek C. J. delivered the judgment of the Court. 
We are of opinion that the property in question js not rateable, and 
that the decision of the Court of quarter sessions is right. The cases 
on the subject were all very properly quoted in the argument at the 
bar, and, therefore, I do not think it necessary to refer again dis- 
tinctly to them. I take it to be now established as law, by the 
several decisions, that the expression of coal mines in the statute 
43 Eliz^ has the effect of excluding all other mines, according to 
the maxim '^ expressio unius." The dicta and opinions of several 
Judges before whom questions of this nature have been brought, 
may, I think, be considered as expressing the reasons by which they 
supposed the legislature to have been influenced in making coal 
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mines rateable, and coal mines only. I must confess, that much 
that has been thus said is by no means satisfactory to my own mind, 
and that I feel great difficulty in an endeavour to reconcile the 
several dicta with each other. But it is not necessary to do this. 
The rule of construction has been established and acted upon for a 
long time, and ought to be adhered to, unless we could say positively 
that it is wrong, and productive of inconvenience. I can tind, cer- 
tainly, no inconvenience in the rule ; an attempt to alter or to depart 
from it would introduce a new subject of litigation and expense. 
Considering, then, as we do, the rule of construction to be esta- 
blished, the only remaining matter or question will be, whether the 
property or limestone which has been rated is properly a limestone 
mine ; and this, perhaps, is rather a question of fact than of law. 
The description of the manner in which the stone in question is 
obtained and raised, namely, by sinking shafts perpendicularly down 
to the stratum, which lies considerably below the surface of the 
ground, and then working the stratum by roads and gateheads, with 
the necessary provision for air, and raising the stone to the surface 
by machinery, or carrying it under ground to a tunnel, is the exact 
description of the present usual mode of mining ; of the mode used 
in obtaining coal, and of the mode used in obtaining ironstone. 
Ironstone obtained in this manner, has been held not to be rateable ; 
why, then, should limestone be? What difference is there between 
the two ? The only difference that has been suggested is, that iron* 
stone contains a quantity of metal, and is procured for the sake of 
the metal it contains. But, if the existence of metal be necessary 
to constitute a mine, salt works, from which salt is obtained in the 
way that this stone was obtained, will not be mines, nor, indeed, 
will coal works be mines, though, in the statute itself, they are so 
called. And to deny the character of a mine to the works m ques- 
tion would, as it appears to us, be to depart from the ordinary and 
proper meaning of that word in the English language. We are 
therefore of opinion, that the order of sessions must be confirmed,— ^ 
Order confirmed (a). 

28. Rex V. Aire and Calder Navigation, H. T, 2 W. 4.-3 B. ^ Persons in 
Ad. 139.— The appellants were rated in 1828, to the relief of the ^j Xon ofT 
poor of the township of Brotherton, in the West Riding of York- rjfer is vested, 
shire, as the owners and occupiers of " a cut or canal, a7id that part but who have 
" of the river Aire lying within the township of Brotherton ; the no interest in 
" dams, locks, and weirs, and tolls, dues, or rates." They appealed ^^® ^!^* ?I® ^ 
against the rate, to the sessions for the Liberty of St. Peter of York, t^g pooj. for a 
and a case was thereupon stated for the opinion of this Court, which, dam which up- 
on argument, decided that the appellants were not rateable as owners Isolds the water 
or occupiers of part of the river.(6) Another rate having in the °*^ ^"^^ndere'^it 
mean time been made in the said terms, and appealed against, the navigable. 

(a) In Th/B Case of Mines, Plowd. 333., it is said in argument, that there are two 
kinds of mines; viz. mines royal, consisting of, or containing, gold or silver ; and 
base mines, '* which consist only of base metals, or base substances, as copper, tin, 
" lead, iron, or coals, not liaving in them gold or silver." Mines of coal, iron, and 
stone are mentioned, Year Book, 17 Edw. 3. 7 ft. {Viner's Abr, tit. Wasle (D). ) ; 
mines of metal, coal, or the like, in Co. Litt. 53 b, ; alum mines, in stat. 21 Jac, 1. 
c. 3. «. 11. See a distinction between mines and pits, 1 Vin. Ab, tit. Mine, (A), 
from Clavering v. Ciaiering, Cos. Ch, temp. King, 

{b) Bex V. The Aire and Calder Navigation Company, 9 JB. &j C, 820. Ante, pi. 21. 
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sessions, after the above-mentioned decision, (namely, in Januartf, 
1830,) amended this latter rate by striking out the words '* and that 
" part of the river Aire,*' subject to the >opinion of this Court upon 
the following case: — The rivers Aire and Calder were rendered 
navigable by the statute 10 & 1 1 FT. 3. c. 19., amended by 14 G. 3. 
c. 96., 1 O .4. c. xxxix., and 9 G. 4. c. icviii. The river Aire forms 
the boundary between the respondent township and those of Ferry"' 
bridge and Knot ting ley, as far as the mills after-mentioned. Oppo- 
site these it divides itself into two branches, the northern branch 
separating Brotherton from Knoitingley, the southern passing 
through Knotting ley. On ihe Brotherton side of the northern 
branch is an ancient mill called Brotherton Mill, with a mill dam 
across that branch of the river, forming in part the head and fall of 
water by which the mill, when in operation, was worked. Half of 
the dam is in Brotherton, and half in Knottingley, abutting on one 
side upon the mill, on the other upon land held to the use of the 
undertakers. The mill and dam existed before the navigation, and 
were leased to trustees for the undertakers of the navigation, fifty 
years ago, but are now dilapidated, out of use, and unoccupied. On 
the Knottingley branch of the river are other ancient mills, (vested 
in trustees for the undertakers in fee,) to which belongs a second 
dam, extending across the southern division of the river. This, the 
Knottingley dam, lies near the Brotherton dam before described, 
and the two together form a pond or head of water. Since the 
Brotherton mills were dilapidated, the Knottingley dam has been 
substantially repaired by the appellants, for the use of the Knot- 
tingley mills and of the navigation in common. A side cut, men- 
tioiied in the rate, but concerning which no dispute arose, was made 
by the undertakers, with a lock, in the respondent parish, for passing 
vessels from the level above to that below the Brotherton and Knot* 
tingley dams. There h a similar cut, for the same purpose, on the 
Knottingley side. The water of the river Aire is held up, and the 
river rendered navigable, by the above-mentioned dams, from the 
lock in the side cut in Brotherton township, for 9823 yards upwards, 
within which distance it runs through six townships, (including Bro- 
therton,) each maintaining its own poor. No tolls or dues are spe- 
cifically taken for passing a dam or lock ; the only toll is an equal 
mileage toll, charged according to the length of river or canal, or 
both, actually navigated, and whether any locks or dams be passed 
or not. No tolls are actually received in the respondent township. 
The appellants contended that they were rateable only in respect of 
the canal and lock in Brotherton, The respondents maintained, 
that as the water of the river was upheld, and the river made navi- 
gable, for 9823 yards, by the two dams above-mentioned ; and as 
one half of one of the dams was in the respondent township, they 
were entitled to rate the undertakers for one fourth of the tolls upon 
the whole line so made navigable, or at least upon that portion of the 
line which lay within their township. The sessions considered the 
' appellants rateable for a fourth of the tolls upon the whole line, ad 
well as for the cut and lock in Brotherton, — Lord Tenterdrn C.J. 
I am of opinion that this rate must be amended by reducing it to the 
amount assessed upon the cut and lock. This is an attempt to 
evade the decision of the Court in the former case of Rex v. The 
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Aire and CaMet Nemgdtiati Conipany,(a) We there held thfttthe 
undertakers were not rateafade as occupiers of the bed of the rlrer, 
having merely ftn easement in it. No rate, then, could be laid upoh 
them for the water of the river made navigable by them ; and if so, 
none could be imposed in respect of the dam ; for to rate the dam 
because it keeps up the water, would be equivalent to rating the 
water itself. If the water cannot be rated, neither can the dam 
which holds it up. — Littledale J. It has been held that the 
company were not rateable for the river, and I therefore think they 
are not so for the dam. — Taunton J. It has been contended that 
because the water of this river was holden up and made navigable 
for 9823 yards by dams, one of which was partly situated in the 
fespotident township, the undertakers might therefore be rated upon 
this dain for a proportion, at least, of the tolls accruing upon the 
water so upheld. But I think this is a vicious principle, and at 
variance with decided cases. It might as well be said that a reser- 
voir which supplies water to a district nine or ten miles in extent, or 
a leick which acts as a dam, or a steam-engine employed to raise 
water from a lower to a higher level, is rateable in respect of the 
whole distance to which water is supplied by any of these contri- 
vances, and the profits accruing from that supply ; propositions 
#hieh cannot now be maintained. — Patteson J. It is very clear 
that such a rate as this, if it may be imposed, is in effect the same 
as rating the water. Suppose this were a canal, it would then be 
rateable all along the line of navigation, to the parishes through 
which it passed, and in that case the rate evidently could not be laid 
upon the dam. Can it then be imposed upon the dam here, be- 
cause the line of navigation is not rateable ? I agree with my Lord 
that this is merely an attempt to evade the former decision of the 
Court. — Rate sent back to be amended, by reducing it from ISoL 
to 161, 16s., the amount chargeable upon the canal and lock. 

29. RexY. Brettell, E. T. 2 W. 4.-3 B. ^ Ad. 424.— On appeal Appellants 
against a rate mtade for the relief of the poor of the parish of Old^ were rated to 
iwmford in Worcestershire , whereby the defendants were rated, ''j® P**?' ^°' , 
amdiigst other property, at the sum of 4/. 10s. for three clay-pits; wereexcava-*^ 
the sessions confirmed the rate, subject to the opinion of this Court tions under 
on the following case : — ^The appellants were the owners and occu-^ ground, from 
piers of lands in Oldswinford, containing strata of a substance whence glass- 
caUed ** Glass-house Pot Clay," and "Fire Brick Clay," and the annrTbHck^' 
term day-pits was used in the rate to designate the excavations clay were ex- 
under-groitfnd from which the clay is extracted, and the perpendi- tracted. A per- 
cular shaft sunk from the surface of the land for the purpose of pendicular shaft 
raising the clay, which is done by a steam engine, whinsels, and the^urface'^or 
Other mitring apparatus. These, and similar works, are sometimes the land, for th« 
called clay-prts, and sometimes clay-mines; and, in some local acts purpose of nd^- 
of parliament, they are referred to by the words " mines of glass- ^^^^^ ^^^^ °^* 
" home pot clay " and " fire-brick clay." These excavations and ^Vfch^rdone 
riiafts are like those made for working coal and metallic mines, and by a steam eti- 
the clay is raised in the same manner as coal out of a cOal mine, grne and oth^r 
Headways are driven for this purpose. The shafts are forty or fifty mining appa- 
yard« deep. The workmen are sometimes called clay getters, and ^*^^tjong^^^ 
flooietimes miners. In some pla<;es the clay crops out at the surface, lilte those which 

are made fdr 
(o) 9 B. 5r C. 820. Ante, pi. 21. 
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working coal in others it is got within a foot or two of the surface, and it has heen 
and metallic found as low as seventy yards. It does not crop out on the appel- 
mode of rabing 1^°^' lands, but the part which crops out elsewhere is a continuation 
the clay was the ef their strata. The clay has in some cases (but not on the appel" 
same as that lants' lands) been dug out by open work to the depth of nine feet, 
used in ^^oal j j jg found with strata of coal above it, and it is mixed with globules 
tbaTthe pite so ^^ iron-stone ; but this is in small quantities, and is thrown away as 
assessed were refuse. The strata of clay are very hard, and cannot be got out 
clay mines, and, without miners' tools, but it crumbles on exposure to the air. This 
therefore, not day, which is every where known by the name of Stourbridge -clay, 
rateab e. |g ^^^i^^ when manufactured, to withstand intense heat, and is chiefly 

used for the making of glass-house pots, fire bricks, and crucibles. 
. That which crops out and is got by open work, is used for compion 
red building bricks, and for clay- pots, and has been rated for twenty 
years. The clay is not good for fire-bricks or glass-house pots at 
less than ten or fifteen yards from the surface. When raised to the 
surface, it is sorted and picked, and ground in mills, and afterwards 
tempered with water, and trodden, before it cau be manufactured. 
These strata of clay are only found within a small circuit of land 
lying in Oldswinford, and extending a little way in an adjoining 
parish. The working is subject to some risk, and the profit is 
variable. The pits or mines in question have never been rated to the 
poor. If the Court should be of opinion that these clay-pits or clay- 
mines were not rateable to the relief of the poor, the rate on the ap- 
pellants in respect of them was to be reduced by the sum of AL lOs. 
— Lord Tenterden C. J. I see no reason to depart from tbe 
(a) Ante, pl.27. opinion which I delivered in Rex v. Sedgley,{a) The only difference 

between that and the present case, consists in the character of tbe 
commodity obtained. The mode of obtaining it is the same. Now 
that case establishes that, in order to determine whether an excava- 
tion in the «arth constitute a mine or not, we are to look to the mode 
in which the article is obtained, and not to its chemical or geological 
character. Here, as in Rex v. Sedgley, the substance is obtained 
by what, in the ordinary, and indeed in every sense of the word is 
mining : that being so, these clay pits are mines, and consequently 
are not rateable to the relief of the poor, — Littledale J. I think 
we are bound by Rex v. Sedgley, and that the mode in which the 
substance is obtained decides this question. — Parke J. I also 
think we are bound by the authority of Rex v. Sedgley. That case 
was some time under the consideration of the Court ; and the present 
is not in any material point distinguishable from it. — Pattesok J. 
I am entirely of the same opinion. — Rate reduced by the sum of 
41. 10s. 
Theowaerg of 30. Rex v. Aire and Calder Navigation.-^Coae of the Hunslet 
miUs in the Mills.)— ^. T. 2 W. 4.— 3 B. Sf Ad. 533.— On appeal against a 
SlEi^TC^t^ rate for the relief of the poor of the township of Hunslet, in the 
for the Ws of borough of Leeds y in the county of Yorky whereby the defendants 
water occasioned and one James Atkinson were jointly assessed in the sum of 27 L 
to them within I2s. 4Jd., on a valuation of 110/. 9s. 6rf., the defendants' proportion 
wT^Sj^hiKM. ^^^?^^' 18s. Id., the sessions confirmed the rate subject to the 
vigation, w««*' opinion of this Court on the following case : — ^The rate was on 
allowed* by aet ** Fulling mill, scribbling mill and corn mill, and tolls receivable in 
of parliament, « respect of thenu'* The appellants are the owners of one-fourth 
(oihita7^^ P^^' ^°^ ^^- ^ '^*»«^» ^^« ^wner of three-fourths of the mills, which 
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are mentioned in the statute hereinafter recited as the Htmslet mills, situate on the 
and are situate in the township of Hunslet. At the time of making J|°® ^ naviga- 
this rate they were, and still are, untenahted. By the 14 G. 3. c. di^'ren?town* 
96. 5. 77. after reciting that, to the end that a full compensation may ship : Held, 
be made to the several owners, proprietors, and occupiers of the that they were 
several mills c;Uled Nether mills, Hunslet mills, &c., now standing J{°'."^.^^?** 
and being upon the river Aire^ for all the loss and damage which in*^J^*of S 
may be occasioned by the making, deepening, or altering any cuts, tolls sotaken. 
dams, locks, or other works of navigation, and the passing of boats 
and vessels by such mills, it is enacted, that it shall be lawful for the 
owner, farmer, or occupier of every of the said mills respectively for 
the time being, to demand and take for his own proper use of the 
master, owner, or person intrusted with the care of every boat, barge, 
&c., passing up or down the said river with any goods on board, for 
which any tonnage rates or duties shall be payable by virtue hereof, 
the sum of \s. as a passage toll for passing the lock or locks next 
adjoining to the pond or head of water belonging to every such mill, 
for the loss of water to every such mill or pond respectively, and 
vpcrn non-payment thereof to take out of the boat or other vessel of 
the party making such default, a reasonable distress of any of the 
goods on board, not exceeding 20s. in value, and to sell the same, 
tendering to the owner, &c. of such boat or vessel, upon demand, 
the overplus after deducting the said passage toll and the charges of 
sale. The appellants and Mr. Atkinson were at the time of making 
the rate, and still are, in receipt of the passage tolls given in the 
above section to the owners, farmers or occupiers of the Hunslet 
mills. The lock where the tolls have for many years been collected^ 
being the lock next adjoining the pond or head of water belonging 
to the said mills, is situate in the township of Leeds and has been * 

rated in that township as part of the Aire and Colder navigation, 
bat not in respect of these tolls. In the course of the navigation 
adjoining to the said pond or head of water, vessels after passing 
along part of the river which there forms the boundary of the two 
townships of Hunslet and Leeds, go along a cut or canal called the 
Kiwwstrop Cut, which, as well as its towing-path, is wholly in the 
township of Leeds. The towing-path for the river navigation, as far 
as it extends, is in the township of Hunslet, but many vessels navi- 
gate the river without using the towing-path, and pass on the Leeds 
side of the river. The questions for the opinion of this Court were, 
6rst, whether such tolls were rateable ; and if so, secondly, whether 
they were rateable in the township of Hunslet, — Lord Tenterden 
C. J. We are of opinion that this rate cannot be supported. The 
toll itself is clearly not a subject of rate ; and if it were, it does not 
arise in Hunslet. Then can the owners of these mills be rated in 
respect of the toll as a compensation paid to them for their loss of 
water ? They might have let the mills, reserving the toll to them- 
selves ; and if they had done so, could they have been rated on ac- 
count of the toll ? It appears to us that they cannot, in respect of 
this compensation, be considered as occupiers of any property in 
Hunslet producing a profit there. Suppose that instead of the toll, 
an annuad rent had been given, or a sum in gross from which they 
derived an income ? Could they have been rated in respect of that 
as profit arising from their property in Hunslet? The rule for 
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I4iid9 pur- 
chased py yp- 
lifptary contri- 
b|i^Qfi were 
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purpose of 
erecting there- 
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for such other 
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ative thereto as 
should be deter- 
mined by the 
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asylum was ori- 
ginally designed 
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pers or other in- 
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but the funds 
being insuffi- 
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admitted at cer- 
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abilities. From 
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lated, in five 
years, profits to 
the amount of 
2000/., part of 
which had been 
laid out in 
buildings and 
purchases for 
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benefactors of 
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were governors, 
and they exer- 
cised the entire 
control over the 
asylum and its 
funds. The 
trustees derived 
no personal be- 
nefit from the 
/asiitutioD : 



quashing the order of sessions must be mad^ ah^lutie* — Rute ahsQ- 
lute. 

31. Rex V, St. Giles, York, E. T. 2 W. 4.-3 -6. if Afi. 673.— 
Upon an appeal by the trustees of the York Lupatie Asyjuip agajpst 
a rate made for the relief of the poor of the parish of St GU^Sy in 
the city of York, whereby the trustees were rated for and in respect 
of the said asylum ; the sessions quashed the rate, subject to the 
opinion of this Court on the followipg case :-r-|n 1774, a number of 
voluntary subscribers raised a fund for purchasing certain premises 
within the respondent parish, containing fqpr apres two roods twielye 
perches, and by the conveyance thereof it was declared that the pre- 
noises were so purchased '^ for the purpose of erec^iqg thereon a 
** convenient house for the reception of lunatics, to be denominated 
^ The Lunatic Asylum,' " and for such other intents and piirppses 
relative to the said charitable undertaking as should be thought 
proper by the subscribers, or the major part of them. The purcha^- 
money amounted to 828/. The conveyance of the property yras 
taken in the names of seven trustees, which trustees and the sur- 
vivors or survivor of them, and the heirs of such survivor were to 
stand and be seised of and in the same for the purpose of erecting 
thereon a house (as above stated), and any offices or other buildings 
pommodious for the same, and for any other intent and purpose re- 
lative thereto, which should be ordered from time to time by the 
subscribers or the major part of them at a general meeting, or by 
any committee of such subscribers to be duly appointed at such 
pieeting. The asylum was originally designed for lunatics being 
either parish paupers or members of indigent families; but the 
^nances of the institution being inadequate to the maintenance of 
that description of persons only, a limited number of affluent patients 
yvere afterwards admitted at rates of payment in proportion to their 
abilities, with a view of providing a surplus from the payments by 
this class towards the support of the most necessitous. The asylfim 
is now a large and flourishing establishment, having seventy-nine 
male, and sixty-eight female patients ; and in respect of thesis, the 
trustees receive yearly payments varying from 100/. to 201., or 
weekly payments varying from three guineas to 6s» Of these pa- 
tients, sixty-two pay only 6s, per week. Nearly the whole of these 
last are parish paupers. Belonging to the institution is a fiind 
founded in 1789 by the executor of Mr. T, Lupton, and thence 
called *' Lupton s Fund,'' subject to the sole control and dispo^itioa 
of the Archbishop of York for the time being. This fund, which 
has been considerably augmented by subsequent donations, now con- 
sists of 12,180/. stock in the 3 per cent, consolidated bank annuitieH, 
and the dividends thereof are directed by the founder to be exclu- 
sively appropriated to the maintenance of lunatic parish paupers and 
Other indigent lunatics within the city, county of the city, and 
county of York, Three hundred pounds per annum are directed by 
the archbishop to be paid out of this fund to the asylum, the re- 
mainder being still suffered to accumulate at interest. From 1825 
to 1830 inclusive, the donations amounted only to 249/. The ba- 
lance in the hands of the trustees in 1825 was 1579/., and in 1830 
it had increased to 2572/. The institution had also made purchases 
and erected buildings out of the monies accumulated in their hands 
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during this period, to the amount of 1000/.; so that the accumu- ^®¥*.ft?*** 
btiqn during tjie five years was about 2000Z, All benefactors to pj^^c^^^ ro- 
Uiis institution of iOl. or upwards at one time, as well as certain ^t, it w^ rate^' 
public functionaries for the time being, are governors, who exercise able, and that 
the entire control oyer the asylum and its funds. A committee of '**® trustees, 
governors is appointed every quarter at a general meeting, and to ^^° ^^^ ^*. 
them is delegated the power of auditing the accounts, contracting actual receipt of 
with tradesmen for provisions, hiring and discharging servants, deter- the profits, were 
i^ining wh^t sypa^ are to be paid by patients, and what persons are ***® persons li- 
to be admitted, discharging patients, and otherwise giving such **>^e ^ l>« 'ated. 
orders and directions as they think requisite. The paid officers of 
the institution receive salaries amounting altogether to 986/. a year. 
The .^poth^cary resides in the asylum, and has two furnished rooms 
^propri^ted to his own separate use, in addition to his salary, yrhich 
would be greater without the occupation of these rooms. The house 
§err4Qf and matrop likewise live in the house, but have no exclusive 
^aftnaepts except bed-rooms. The various attendants and domes- 
tic seryapts, and thp lunatics, are the only other inmates of the 
house. 7h^ last conveyance from the old to new trustees bears date 
in IQQSy and by it the legal estate in the asylum, and the grounds 
belonging to it, are vested in them '^ upon trust for the said charitable 
** institution, or to be from time to time subservient and subject to 
'' such intents and purposes relative to the same which shall be 
" 0F4ered by the subscribers, or the major part of them, at some 
" general meeting." Of the seven new trustees two only now surr 
vive, and they are also governors. The surviving trustees do not 
derive any personal benefit from the institution. The asylum is si- 
tuate in the respondent parish, and several persons in consequence 
qf being employed about it have gained settlements in, and become 
chargeable to, the said parish. The rate was in these terms: — 
" 100/. The trustees of the Lunatic Asylum, 8/. 15s." The trus- 
tees appealed on two grounds ; first, that the asylum was not r^te- 
^e by law ; and, secondly, that if it were rateable, the trustees were 
not persons liable to be assessed. — Lord Ten tee den C. J. Upon 
the^e facts, it seems to us in^possible to say, that this building does 
ppt pirpduce a profit by means of the entertainment of those pe):sQQS 
who are able to pay for their reception ; and if any profit be madp, 
the application of it, when made, is immaterial as to the question qf 
rateability. Then, supposing the building to be rateable, the next 
question is, who are the occupiers to be rated ? Not the servapt;s, 
for they cannot be considered as occupiers, and certainly pot the 
unhappy lunatics received into the building* Then the property 
being subject to rate, the trustees, who are in the actual receipt of 
the profits, must be the persons rateable. There are no persons who 
can be rateable but the owners, and these are the owners. The case 
is not distinguishable from Rex v. Agar, (a) The order of sessions 
Q^ust be quashed. — Order of sessions quashed. 

O/* Levying and Distraining for the Hate, — 1 Bott. pi. 275. 

32. Weaver v. Price, E. T. 2 W. 4.-3 B.^ Ad. 409.--Trespass Trespass lies 

for distraining and impounding a heifer. Plea, the general issue. *g^>nst magis- 
• * trates for grant - 

(a) 14 East, 256. 
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ing a warrant to 
levy poor rates, 
if the party dis- 
trainea upon 
has no land in 
the parish in 
which the rate 
wai made. 



In trespass for 
entering to dis- 
train for poor- 
rates, the de- 
fendant (who 
had acted on, 
behalf of the 
parish o£5cers) 
averred in justi- 
fication that the 
plaintiff's house 
was within the 
parish, which 
the plaintiff de- 
niea: Held, 
that the plain- . 
tiff could not 
demand an in- 
spection of the 
parish books, on 
the ground that 
the defendant 
alleged him to 
be a parishioner. 



At the trial before Bosanquet J., at the Spring assizes for the county 
of Flint, 1832, the foUowitig appeared to be the facts of the case : 
The plaintiff was the occupier of a field called Wet Cushion Fields 
containing three acres of land, in the county of Flint. The defend- 
ants were two justices of the peace for that county, and they, on 
the 13th of April 1831, on the application of the churchwardens 
and overseers of the parish of Overton, granted a warrant, reciting, 
that by a rate duly made, allowed, and published, the plaintiff, an 
occupier of land in the parish of Overton, was rated and assessed for 
and towards the relief of the poor of that parish in the sum of 35., 
and it appeared to the justices, upon the oath of the overseer, that 
that sum had been demanded of the plaintiff, and he had refused to 
pay the same, and had not shewn any sufficient cause why it should 
not be paid ; the warrant, therefore, required the churchwardens and 
overseers to make distress of the goods and chattels of the plaintiff, 
&c. The money having been levied under this warrant, the question 
at the trial was, whether the field in question was in the parish of 
Overton, or in that of Erhistock, It was objected that in the pre- 
sent case trespass was not maintainable against the justices, but that 
the remedy was by appeal against the rate. The learned Judge was 
of opinion, that the magistrates had no jurisdiction to order the 
money to be levied upon the plaintiff if he had no land in the parish 
of Overton, and if so, that the action lay. A verdict having been found 
for the plaintiff, and a new trial moved for. — Lord Tenterden C. J. 
There was not, in this case, any rate whereby the plaintiff could be 
duly assessed to the relief of the poor of the parish of Overton ; for, 
in the result, it turned out that he was not an occupier of any land 
in that parish. That being so, the defendants had no authority to 
order any distress for a rate to be levied of his goods. They are, 
therefore, liable in trespass. — Rule refused. (a) 

33. Burrell v. Nicholson, E. T. 2 W. 4.-3 B. Sr Ad. 649.— 
The parish officers of St. Margaret in the city of Westminster as- 
sessed the plaintiff to the relief of the poor for his house in Rich-" 
mond Terrace, Whitehall. The plaintiff refused to pay the rate, 
contending that his premises were not within, or parcel of, the parish, 
being situate within the verge of the ancient royal palace of White- 
hall, in the county of Middlesex. He was thereupon summoned 
before two justices, and they issued a distress warrant for the rate, 
which was executed by the defendant. The plaintiff, for the pur- 
pose of trying the question between himself and the parish officers, 
brought an action of trespass against the defendant for entering his 
house to distrain. He pleaded a justification. The plaintiff subse- 
quently applied to the attorney acting on behalf of jS^^. Margaret, 
Westminster, for an inspection of all the books and other docu- 
ments belonging to the parish, then in the custody or power of the 
parish officers, with a view of collecting such information as they 
might afford, touching the matter in dispute. This being refused. 
Sir James Scarlett in the present term obtained a rule, calling upon 
the defendant to shew cause why the plaintiff should not be allowed 
to inspect the parish books, upon notice of the rule nisi being in the 
mean time given to the vestry clerk ; and it was stated on affidavit 
in support of the rule, that the books were believed to contain in* 



(a) See Bonnell v. Belghton, 6 T. U. 182. 



OF APPEAL AGAINST, &C. ^^ 

formation material to the question between the parties. — Per Curiam, 
This is in the nature of an application for a mandamus ; for the 
books, to be the subject of a motion like the present, must be books 
for the inspection of which a mandamus would lie ; and if that had 
been moved for, the party must have shewn that he had some interest 
in the documents to be examined. Now that the present plaintiff 
could not have done. He disclaims being a parishioner, and at the 
same time demands an inspection of the evidence on the side of the 
parishioners. Cox v. Copping (a) is in some degree different from 
this case, but there is no reason for departing from the rule there 
acted upon. — Rule discharged. 

Of Appeal against f and Jurisdiction of Sessions, — 1 Bott. pi. 304, 

34. Rex v. Justices of Suffolk, H. T. 57 O. 3.-6 M. Sf S. 57. On appeal 
^-Motion for a mandamus to the justices to rehear an appeal against against a poor- 
a poor-rate. The appellant gave notice of appeal on the ground '*** ^^ ^ 
that he was over-rated, and at the hearing of the appeal called on ^^Uantwas* 
the respondents to begin by proving the rate : to which the respond- overrated, the 
ents objected, contending that according to the practice the appellant practice at the 
ought to begin by establishing his objection to the rate, and the jus- ?«*»on* requir- 
tices being of that opinion, and the appellant refusing to begin, they J^t^to bSnn "by 
dismissed the appeal. It was now urged, on the authority of several proving his case, 
cases (6), that this practice ought not to prevail, because justice re- which the appel- 
quired that the respondents should shew some probable ground for J*°* refusing to 
the amount at which they charged the appellant in the rate ; other- ^g^^^tmSsS • 
wise he cannot know how to meet it. The making of a rate is an the Court re- ' 
ex parte proceeding ; and here the appellant is rated as the occupier fused a manda« 
of tithes and other things in a gross sum, and how is he to know how ^^ *° the ses- 
to apportion this sum according to the respective matters for which ^^ ^t^oT^ 
he is rated, so as to shew that in every one, or some at least, of them this i^^tion. 
he is over-rated ? But the respondents, who made the rate, must 
know the proportions, and therefore ought to be called upon to shew 
them ; and doubtless this Court has authority and will interfere to 
control a practice of the quarter sessions which is unjust and incon- 
venient. — Lord Ellenborough C. J. As a general proposition, I 
should say that the granting of a writ which has for its object a re- 
versal of the order of proceeding at the quarter sessions, according to 
the rules of practice, which there prevail, is not a jurisdiction which 
if the Court possess, it will be inclined to exercise, unless it be ap- 
parent that gross injustice will follow the refusal of the writ. Now 
here the appellant did not dispute that he was rateable, but only the 
amount of the rate ; and it is complained against the justices at ses- 
sions that, in conformity to their practice, they called on him to 
begin and make good his allegation that he was over-rated. The 
appellant says that this was impossible ; but he has not shewn why, 
nor even now ventures to state to us that he was really over-rated ; 
so that he stands merely upon the irregularity of the rule of prac- 
tice ; as to which it is urged that the sessions have not proceeded 
according to what is thought to be, and perhaps may be, a more con- 
venient rule. But if under such circumstances this Court were to 

(a) I Ld,Raymd,S^7, 

(fe) Rex V. Newhurxfj 4 T, R, 475. Rex v. Tppham, 12 East, 646. Rex v. 
Justices of Wilts, 10 East, 404. 
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interpose, I am ^ppr^heoBive that wp mjght b@ attracting to ourselves 
R most i^coDye^ient jurisdiction. It would come to this, t^is^t 
whjsrever ^he practice at the different sessions should i^appen ig v^y 
<^e should be called on to decide between them.^- Qayl^y J. T^iis 
is a question touching the regularity of the order of proceeding at the 
quarter sfessions. I do not see that the practice complaiped of i^ so 
inconvenient as alleged ; and if the Court were to ipterfer/e in tbb 
instance we should have to grant a mandamus upon every occasjon 
where the sessions proceed ^cording to a rule of practice which we 
may not think the most convenient. — Abbott J. It wou)d be a 
dangerous precedent if we were to grant this writ upon the cause 
alleged. In general, a mandamus to the justices to hear proceeds 
upon the statute ; this writ is asked because of some supposed errojr 
In practice. — Holrotd J. I am of the same opinion. The case 
pf Rex V. Topham not only differs from this in the points stated for 
the opinion of the Court, but the decision also proceeded upon tlie 
special circumstances of that case. At the conclusion it w^ sti|te4 
that the question made at the sessions was, whether the appelj^t 
should begin by proving his case that he was over-rated, or whether 
the parish-officers should begin by proving a probable case for rating 
the appellant at so much. And the Court observed that they would 
have no difHculty in dealing with that proposition when it should 
pome nakedly before them. So that it clearly appears the Court did 
not consider that they were determining the simple question in that 
case. — Rule refused. 

35. RexY. Bromyard, E.T.90. 4.-8 B.^C. 240.— Upon appeal 
by JS. West, against a rate or assessment, made for the relief of the 
poor of the township of Bromyard, in the county of Hereford, bear- 
ing date the 9th of November 1827, the sessions quashed the rate 
with lOs. costs, to be paid by the respondents, subject to the opiniop 
of this Court on the following case : — The particular grounds of 
appeal stated and specified in the notice of the appellant were only, 
^' that he was over-rated in the said rate or assessment in respect of 
f* the yearly value of the lands and tenements fqr and in respect of 
<^ the occupation of which he was assessed or charged in the said 
'' rate or assessment ; and also that no part, qr a very small part oqly, 
^< of the lands and tenements in respect of which he was assessed and 
*' rated in the said rate or assessment, was situate in the said town ; 
<< and also that he did occupy no rateable property, or rateable pro- 
<^ party to a much less amount than that for which he was so rated 
*' and assessed in the said rate." On the rate in question beipg 
produced, it appeared to be intitled '< An assessment made upon the 
*' several occupiers of lands, tithes, and hereditaments in the town of 
" Bromyard, in the coqnty o( Hereford, of Is. in the pound for the 
<' necessary use of the poor and other purposes relative to the acts of 
** parliament, granted at a committee meeting the 9th day of Novem- 
*f berlS27, by T.B. clerk, and C.^Sf.i.dean of St. Asaph, twpof his 
<* Majesty's justices of the peace in and for the said county offfer^- 
" ford" The property in respect of which the appellant and several 
others were rated was specified, but the property in respect of which 
the majority were rated was not stated, the names of the persons and 
the sums only being inserted. It was contended, that the court of 
quarter sessions ought not to examme oi ewcYwvie into this objection 
to the rate, or to take notice of it, as vl >Nas i\qV «^d^^^^ ^^\\i\»^ 
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«ut jl>y th^ npMpe of appeal. The sessions, however, determined other- 
urise, ai|d on thi^ objection quashed the rate, subject to the opinion 
of this Cdurt. -T- Gayley, J. There can be no doubt that it ought 
tp app^9r on the face of the rate in respect of what property the 
assessment is made upon each individual charged in the rate ; and if 
the omission of that statement had been pointed out by the notice as 
Due of the grounds pf appeal, it would have been a sufficient ground 
for quashing the rate. In many instances the specification of the 
property in respect of which the assessment is made will give no 
further information to the parties to be affected by the rate than the 
fact of their having been rated at a specific sum. But still the party 
rated has a right to know in respect of what property he is rated, in 
order that if he is over-rated in respectof that property he may appeal. 
If, however, he be satisfied with the amount of the sum for which he 
is rated, he will not appeal, because it will not be his interest to have 
the rate corrected. By the statute 41 G. 3. c. 23. the legislature 
intended to limit the expense of appeals, and to lessen the labour of 
the justices at sessions. By the fourth section it is enacted, ** that 
'' all notices of appeal against any rate shall be in writing, ^c. and 
** that the particular causes or grounds of appeal shall be stated and 
*f specified in such notice ; and upon the hearing of any appeal from 
** or against any such rate, the court of general or quarter sessions 
** to which such appeal shall be made shall not e4(:amine or enquire 
** into any other cause or ground of appeal than such as are or is 
'* stated and specified in the notice of appeal." Now, suppose there 
were no notice of appeal whatever, could the sessions quash the rate 
upon the ground that it was bad for a defect apparent on the face of 
it ? Clearly not. Or could the sessions quash the rate for such a 
defect, if a general notice of appeal were given, without specifying 
any cause ? They certainly could not, because the statute prohibits 
their enquiring into any causes of appeal except those ipentipned in 
the notice. For the same reason they cannot, in a case where certain 
causes of appeal are specified in the notice, go into others not speci- 
fied. It is said that the words '* examine and enquire" are applicable 
to those cases only where extrinsic evidence is required to shew the 
defect in the rate, and not to cases where the defect appears on the 
face of it. But we should not do justice to the intention of the legis- 
lature if we entered into so very critical an examination of the lan- 
guage of the act. When the language of a deed is made the subject- 
matter of discussion, in order thereby to ascertain its legal effect, 
it may said to be the subject of examination and enquiry. It has 
been said that this rate is illegal and void on the face of it, because 
the property in respect of which the assessment is made is not speci- 
fied. I am of opinion that it is not illegal and void on that ground, 
unless that be pointed out as a specific cause of appeal in the notice. 
That is one ground of objection which will render the rate liable to 
be quashed. But if no objection b^ made on that ground it will be 
good. In Rex v. Aire and Calder Navigation (a) the objection was 
specifically pointed out in the notice of appeal. — Holroyd J. It 
seems to me that the sessions had no jurisdiction to consider this 
Objection, unless it was specified in the notice as a ground of appejBil. 
They had no jurisdiction whatever over the rate, unless the notice 

(a) 2fi.4C.7l3. 
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required by the statute was given, except in the case provided for by 
the fifth section, whereby it is enacted, " that by consent of the 
" overseers and of other persons interested, the Court may proceed to 
'^ hear and determine the appeal although no notice have been given, 
" or upon grounds of appeal not stated or mis-stated in such written 
" notice where any notice shall have been given in writing." It has 
been argued, that the words " examine and enquire" are to be con- 
strued more narrowly than their natural import warrants, and the 
object of the legislature seems to require. The fourth section requires 
that all notices of appeal shall be given in a particular manner, and 
that the particular causes or grounds of appeal shall be specified in 
the notice. So far that section is directory, but in what follows, it 
is not merely directory but prohibitory. It goes on, " and upon the 
'' hearing of any appeal from or against such rate, the court of 
'' quarter sessions shall not examine or enquire into any other cause 
'' or ground of appeal than such as are stated and specified in the 
^^ notice of appeal." Construing this clause according to the natural 
import of the words used, I think that it means, that the sessions 
shall not enter into any other causes of appeal than those specified 
in the notice ; but assuming the meaning of the words '' examine or 
" enquire" to be doubtful, I think we ought to put upon the clause 
that construction which will have the effect of preventing " the 
'^ quashing of rates," the inconvenience mentioned in the recital, 
which it was the object of the statute to remedy ; and construing the 
clause with reference to that object, I think that the sessions had no 
power to enter into any other causes of appeal than those stated in 
the notice ; and that being so, I think that we must hold that the 
sessions had no jurisdiction to quash the rate upon the ground that 
the property in respect of which the assessment was made was not 
described, because that was not specified in the notice as a cause of 
. appeal. — Littledale J. By the statute of the 43 Eliz. c. 2., the 
rate was to be made upon every inhabitant in respect of certain 
descriptions of property. The property in respect of which indivi- 
duals are assessed ought, therefore, to be specified in the rate for 
two purposes : first, that the parties rated may see whether they have 
the property, and that it is the subject of the rate ; secondly, that 
other persons may see whether the rate be equally assessed. If the 
property be not specified, the rate is defective and informal, and that 
mformality is a ground of appeal, provided it be made the subject of 
appeal by giving the required notice. The 41 O, 3. c.23. s, 4. says, 
that the sessions shall not examine or enquire into any other cause 
of appeal than such as are specified in the notice. It is true that in 
this case there was a defect on the face of the rate itself, which would, 
therefore, appear on inspection. But if neither the person whose 
property is omitted, nor others who have an interest that the rate 
should be equal, make the omission of such property a ground of 
complaint, the justices have no jurisdiction to quash the rate on that 
account. I think that the words '^ examine or enquire" apply to an 
examination by inspection as well as by extrinsic evidence. The 
word examine is frequently used in the same sense as the word 
inspect. Thus the statute 27 Eliz, c, 5., which gives the writ 
of error from the Court of King's Bench to the Court of Exche- 
quer Chamber, enacts, that the tecoxd m^.'^ be removed into the 
Exchequer Chamber, there to be examined \>^ \\v^ \\3i^\k«&^\A>5»xQ\»^ 
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and they are to have full powers to examine all such errors as shall 
be assigned. Now, when error is assigned upon matter of law, it 
appears upon the face of the record, and whether there be good cause 
of error or not is ascertained by inspection of the record, and not by 
extrinsic exidence. So in the statute of the 31 Edw, 3. c. 12., which 
gives the writ of error from the law side of the Exchequer to the 
Chancellor and treasurer, the word examine is used in the same sense. 
I therefore think that the justices at sessions could not properly take 
notice of this objection to the rule. — Order of sessions quashed. 

36. Rex V. Justices of Wilts, T, T. 9 G, 4.-8 B. ^ C. 380.— The 17 G. 2. 
A rate for the relief of the poor of the parish of Luycocky in the '^' ^^' '' *; ^<*®* 
county of Wilts, was published on the 16th September 1827. The Trnp^tWe on 
quarter sessions were, held on the 16th October, at Marlborough, the justices to 
which is sixteen miles from the parish of Lay cock. The appellant hear and deter- 
gave no notice of his intention to try his appeal before the Michael- ™*°® an appeal 
mas sessions, but at that sessions the appeal was entered and ad- next ftSbwIn* 
journed as a matter of course. It appeared upon affidavits that it the publication 
was the usual practice for the court of quarter sessions for the of the rate, but 
county of Wilts, in appeals against rates, to enter the appeal at the f**®y °?'y ***" 
sessions next following the making and publication of the rate, and n^ert^sess? 
to adjourn it to the next sessions as a matter of course. Before the where a rate 
Epiphany sessions the appellant gave notice of his intention to try was published 
his appeal* At the Epiphany sessions the respondents put in the ^ '^® ^^^^ of 
rate made on the 16th September, and then objected that the appeal fh^a'^'JSIt 
not having been heard at the previous Michaelmas sessions, nor enteredat^e* 
having been adjourned on proof of want of reasonable notice to the Michaelnuu 
respondents, or of its being impracticable for the appellant to proceed, sessions, but the 
the justices then assembled had no jurisdiction. The justices at ^^f^^J^a*** <l»d 
sessions were of that opinion, and refused to hear the appeal. A rule of hw^ntention 
nisi for a mandamus commanding the defendants to enter conti- to try his appeal 
nuances to the next sessions, and hear the appeal, having been &t those sessious, 
obtained — Lord Tenterden C.J. I think that the sound con- ^^i^nj^i^ 
struction of the act of parliament is, that the justices are to receive a matter of ** 
an appeal against a rate at the next sessions after publishing the same, course to the 
and that they are then to exercise a discretion whether they will hear ^piphanif ses- 
and determine it at that sessions, or respite it to the next. It is V^?^' according 
impossible to say that the matter must at all events be determined at pi^ctice!"wid 
the first sessions. The statute expressly mentions one case where the appellant 
the justices are to adjourn the appeal, and that is where it shall gave notice of 
appear to them that reasonable notice has not been given ; but other ^ intention to 
cases may occur in which it may be fit to adjourn the appeal, even |^ Epwimnu ^ 
though reasonable notice has been given, as in the case of the un- sessions, when 
avoidable absence of a material witness. Here it appears that the the justices re- 
practice of the sessions has been to allow appellants to enter their ^^^^ ^® hear it, 
appeals at the sessions next following the publication of the rate, and J^^^ j® SlJ^h" to 
to adjourn the hearing to the second sessions as a matter of course, have been heard 
That being the general practice, I think that the appellant in this and determined 
case, who acted on the faith that such practice would be adhered to, *^ *|?® preying 
ought not to be deprived of his right of appeal, and therefore that the CourTgJanted a 
rule for a mandamus ought to be made absolute. At the same time mandamus to 
I t&ink it would be more beneficial to the public, and more consistent compel them to 
with the intention of the legislature, if the justices did not adjourn hear the appeal, 
appeals against rates as a matter of course. I think the^ should 
endeaFpur to induce partiea to try their appeal at l\\e n^^V ^\^c.>k.?i^<^ 
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sessions after the publishing of the rate. — ^Batley J. I am of 
the same opinion. It was competent for die justices at the first 
sessions after the publishing of the rate, to refuse to receive the appeal 
unless there was proof that notice of appeal had been given ; but 
they did receive the appeal. Having received it, it was then compe- 
tent to them in their discretion to adjourn it, and they did adjourn 
it. I think the appeal ought to have been heard at th^ next sessions 
after that adjournment. — Rule absolute. 

By a local act, 37. Rex V. Justices of Kent, H.T.9& 10 G. 4.-^9 B.Sf C. 283. 

thamanag;ement Charles Ritchie, a parishioner of Greenwich, had been rated to the 

mtfae churcli- ^ocal act, the management of the poor in that parish is vested in the 

wardens, ijrhi- chtiteht^ardens, overseers, governors and directors. On the 14th of 

s^crt, ^fernors, December 1827, the parishioners in vestry assembled, resolved that 

t^iK^^a^d the sum of 160L 18s. should be paid out of the poor's rate to Robert 

an at^ai to Suter, the then vestry clerk, for services performed by him during the 

them was given time he held that office, and for which no charge had been theretofore 

to any person made to the governor and directors of the poor, Ritchie objected to 

wjf a^feiSl *^^ payment. Three of the governors on the 2d of July 1 828, signed 

by a^thing to ^ check, payable to Suter, and the same was paid. The defendant 

be done by vir- considering himself a^rieved, within one month after the signing of 

tue of the act ; such check, namely, on the 16th of July, applied for relief, pursuant 

^^^^t*h*^d to the provisions of the local act (a), to the churchwardens, ovct- 

k dissatisfied seers, governors, and directors of the poor of the parish of Greenwich, 

with their de- (at a meeting held on that day) against the poor-rate, on the ground 

termimttion, that the payment to Suter was illegal. A meeting of the chuteh- 

ihen an aj^al wardens, overseers, governors, and directors of the poor, was held on 

the garter ses- ^he 24th of July, when a resolution was moved, seconded, and carried, 

sions. A pa- that no further notice should be taken of Ritchie* s application fot 

rishioner having relief. He being dissatisfied with this resolution, on the 1 9th of 

SSFa^Mta'*" ^^P*^^^^^ ^^2^> g*^.® notice of appeal to E. W, James, the clerk 

rate*to"the * ^0 the governor and directors, agatlist the said resolution, as being a' 

churchwarden^, 

overseers, go- (a) By s, 63. it is enacted, that if any person shall think himself aggrieved by 

vefnors, and any rate, or any role or order, or other matter or thing to be made or done by the 

directors, thefy, said churchwardens, overseers, and governors and directors, by virtue of this actj 

at a meeting, such person may apply for relief to the said churchwardens, overseers, and governors 

resolved to take and directors at any of their meetings, provided that such appeal be made witfaiiDf 

no fimtfaer no- one calendar month next after payment of such rate shall have been demanded, or 

tice of his ap- next after such rule or order, of oilier matter or thing, shall have been made or done^ 

plication : iield, and the said churchwardens, overseers, and governors and directors may examine 

that, as they such persons, or any witness, upon oath or affirmation touching t^e matter of such 

had not come to appeal, and (if they think such person aggrieved) give such relief, or ma!ke such' 

any determinia- order in the matter as to them shall seem meet. 

ticiti on the sub- By 5. 64. it is further enacted, that if any such person be dissatisfied vnth the de- 
ject matter of termination of the said churchwardens, overseers, and governors and directors, in 
his complaint, regard to any rato complained of, such person shall nevertheless pay the said rate, 
the paridiioner uid after payment of the said rate, but not otherwise, such person may, within Uifeb 
conld not ap- calendar months next after the determination of the said churchwardens, overseersi 
peal to the quar- and governors and directors, appeal as hereinafter provided. 

ter settions, bnt By «. 65. it is further enacted, that it shall be lawful for any person dig^tigfifl^ 

that he ought to^ with the determination of the said churchwardens, overseers, and governors and 




any justice of the peace under this act, to appeal to the justices of the peace 
/»/ A&chtireh' gemtrzi session of the peace, or general quarter session of (he peace to be holden for 
wardens, oxer- d>e county of Kent, within four calendar months next after the determination of the 

seers, govern- said churchwardens, overseers, and |oveiiioia and ^vt^XAT^^ 01 Ti<^xt after such matter 

ors, and di- of complaint or appeal shall have anseti. 
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thing done by them at the said meeting, aiid entered into a recogni-' recumtohear 
zance and caused the appeal to be entered. It was objected at the the appeal, 
sessions that the appeal ought t6 have been against the signing of the 
dheck, or the payment of the money. The sessions refused to hear 
the appeal. A rule nisi had been obtained, for a mandamus to the 
sessions to enter continuances and hear the appeal. — Lord Tenter- 
DEi^ C. J. By the sixty-third section of the act, any person who 
thinks himself aggrieved by any rate, or any rule or order, or other 
matter or thing to be made or done by the cnurchwardens, overseers, 
governors, and directors, by virtue of the act, may apply for relief to 
the said churchwardens, overseers, governors, and directors, at any 
of their meetings, provided the application be made within the time 
therein specified ; and they are empowered to examine witnesses on 
oath, touching the matter of such appeal, and to give relief. By 
section sixty-five, any person dissatisfied with the determination of 
the said churchwardens, overseers, governors, and directors, may 
appeal to the general quarter sessions within the time therein speci- 
fied. In this case, a rate was made, and a sum of money ordered to 
be paid out of that rate to Suter, Ritchie objected to such payment, 
and applied for relief under the sixty-third section, to the church- 
wardens, overseers, governors, and directors, assembled at a meeting 
oil the 16th of July, They resolved that they would take no notice 
of his application for relief ; they refused, in fact, to hear the appesd 
at all. The proper course, under those circumstances, would nave 
been to have applied to this Court for a mandamus, to compel theiA 
to h^ar his appeal ; if they had heard it, and come to a determinatioil 
opon it, and he had been dissatisfied with that determination, he 
might then have appealed to the quarter sessions. In Rex v. Tudker (a) 
the justices at petty sessions heard the evidence and dismissed the 
appeal. The rule ror a mandamus must be discharged. — Rule dis- 
charged. 

38. Rex V. Brooke, T. T. 10 G. 4.-9 B. Sf C, 915.— -The de- where there is 
fendant having appealed against a rate for the relief of the poor of ao appeal 
the parish of Coitinghamy in the county of Northampton, fbr certain against a poor- 
saleable underwoods in that parish, the sessions confirmed the rate, ^^* d*t?t 
subject to the opinion of this Court on the following case : — There ^me'^persJn is 
are 140 attes of land, called Lord Sondes' Park, within the parish omitted who 
of Catting hdfn, in respect of which no person is rated. The park is ought to be 
m the occupatitm of Mr. Peach, as tenant to Lord Sondes. Evi- rated, the jus- 
dence t«ras offered, on the part of the defendant, to prove that, at th6 Jannot h^^the 
time the rate was inade, this land was profitably occupied, for the appeal, unless 
purpose of calling upon the Court to quash the rate, on the ground notice of the 
that no person was rated in respect of it. The evidence was ob- appeal, and the 
jected to on the part of the parish of Cottingham, as it had not has-been given 
been proved that notice of appeal had been served on Mr. Peach or to the party 
Lord Sondes. The question for the opinion of this Court was, said to have 
whether or not the evidence ought to have been admitted. — ^"^""[ISSAd 
Batley J. It seems to me that the case of Rex v. Aheravon (b) ^^^ 
furnishes an afrgnment in support of the order of sessions in the 
present case. There notice of appeal was given to the corporation 
at large, on the ground that certain land said to be occupied by 
theni ir^ itot rated ; on the other side it was contended, tnat the 

(a) S Bam. Sf Cm. 544. (b) 5 Edit, ^^"S. 
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corporation did not occupy, but that there was an actual occupation 
by certain burgesses, ana the widows of burgesses, and the question 
was raised, whether the Court could quash or amend the rate in the 
absence of notice to them. Lord ELlenborough says, '' The case is 
" very loosely and inaccurately drawn. We ought to have the right 
'' of enjoyment more distinctly stated. It does not appear whether 
^' the burgesses who turned stock on the common did so in right of 
** their franchise, or by permission of the corporate body," and the 
Court were about to send the case back to the sessions to be re- 
stated, in order to see whether the burgesses were the occupiers or 
not ; which clearly must have been upon the principle that the oc- 
cupiers ought to have had notice of the appeal. Then Lord Ellen' 
borough says, '* I think we may deal with the case as it is. Here 
** is a large track of property producing profit, which is liable to be 
*' rated, and no person is in fact rated for it. This property is 
** stated to belong to the corporation, and it may be doubtful whether 
the occupation shewn be their occupation or that of individuals. 
Under such circumstances I cannot say that the sessions have 
done wrong in quashing the rate." Before the 17 G. 2. c. 38, 
was passed, whenever a party had been improperly omitted out of a 
rate, the court of quarter sessions were bound to quash it. That 
statate was passed to remedy that inconvenience, but then it was 
thought unjust that a party should be aflected by having his name 
inserted in a rate without notice, and the 41 G. 3. c. 23. was passed 
to remedy this evil. The preamble of the statute recites, that by the 
17 G. 2. c. 38« power was given to the justices, upon appeals from 
rates and assessments, where they should see just cause, to give relief, 
to amend the same in such manner only as should be necessary for 
giving such relief without altering the rate in other respects. But 
if the argument of Mr. Miller were to prevail, the sessions would no 
longer have the option of amending rates ; they might in all cases of 
omission be compelled to quash them, and so appeals would be 
doubled in number. The sixth section of the act, however, is general, 
and applies equally to all cases either of amending or quashing rates. 
It provides, in plain unequivocal terms, that if there is an appeal 
against a i*ate because some person who ought to have been rated 
has been omitted, notice shall be given to such person, and if it be 
not given the appeal shall not be heard. I am, therefore, of opinion 
that the course taken by the justices at sessions in this instance was 
right, and that their order must be confirmed. — Little dale and 
Parke Js. concurred. — Order of sessions confirmed. 
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Of Appeal against. — 2 Bott. pi. 338. 



A notice of ap- 39. Rex v. Justices of Somersetshire, H. T. ^ & 9 G. 4.— 

S^rS"ac. '^ ^'^ C. 681.— On the 28th oUune 1827, Thomas Pulman gave 

counts, merely the following notice of his intention to try, at the July sessions for 

Btaung that the the county of Somerset, his appeal against the accounts of the 

w^wteBded churchwardens and overseers of St. Decumans, in that county ; the 

JZ^fnsf'tbe ^PP^^^ having been duly entered and ies\»\led at the April sessions : — 

9unis, on ** I do hereby give you and each o^ ^o\x TiO\Ae^>^idX^X>\v^^ext 
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APPEAL AOAIN&T, &C. gl 

•* general quarter sessions of the peace to be holden for the said ***® grouads 
** county, I shall try ray appeal against the accotmts made wp by ^^^ ^m- 
you or some or one of you as such churchwardens and overseers, inafier set 
or as such overseers as aforesaid, for the- year ending the 23th of forth, and thea 
March last, and by you or one of you sworn to, and allowed by, specifying the 
" &c. two justices, on the 4th of April instant ; and which said 1^^^^'^^^** 
** appeal was entered and respited at the last general quarter sessions tended to ap- 
*^ held for the said county, on the grounds and for the reasons here- peal, and the 
" inafter set forth, that is to say." The items in the accounts, objection which 
against which he intended to appeal, were then specified, as well as ^^ k'*to**Mh° 
the several objections which he intended to make to each item ; and item, wai held 
those objections were, that the charges were unlawful, and ought to be raffidant, 
act to be allowed in the accounts ; but it was not stated that he although it was 
was a party aggrieved, and the justices upon that ground refused to J°* Sh^**^*' 
hear the appeal. A rule nisi having been obtained for a mandamus, ten(£n|r^* ap- 
eommanding the justices to cause continuances to the next sessions peal was a rated 
to be entered, and to hear and determine the merits of the appeal^— inhabitant of 
Lord TENTEat>EN C. J. I think the rule for the mandamus ought ^^« P*"»**! ^ 
to be made absolute. It has been contended, that the principle of ^* y*?8"* 
the decision upon the highway act is applicable to this case, and, 
therefore, that the notice of appeal was insufficient, because it was 
not therein alleged that the appellant was a party aggrieved. But 
the language of the act of parliament, which gives the right of 
appeal in this case, is very different from the language used in the 
act which gave the right of appeal in the former c^se. The statute 
55 G. 3. e. 68. s. 3. (which relates to the highways), gave the right 
ef appeal against an order for stopping up a hignway to any party 
aggneved ; and as the stopping up or diverting of a highway might 
in some degree be considered to aggrieve all his majesty's subjects, 
we thought that (as the statute had not given the right of appeal to 
all persons, but to those persons only who had sustained an injury) 
the legislature intended to confer that privilege upon those persons 
only who had sustained some special and particular injury; and, 
therefore, that it was necessary to allege on the face of the notice, 
that the party intending to appeal was aggrieved ; but the language 
of the, 17 G. 2. c. 38. s, 4. which gives the right of appeal against 
overseers' accounts, is very different. It is in the alternative, and 
gives a right of appeal to a party aggrieved by a rate, or to a person 
having any material objection to it on particular grounds, or to a 
person having any material objection to the overseer's accounts. 
The fourth section of that statute enacts, '< that in case any person 
" or persons shall find him, her, or themselves aggrieved by any 
" rate or assessment, made for the relief of the poor," so far the 
statute gives the appeal to " the party aggrieved ;" but then those 
words are dropped, and it goes on : '' Or shall have any material 
'' objection to any person or persons being put on or left out of such 
« rate or assessment, or to the sum charged on any persons therein ; 
'< or shall have any material objection to such account as aforesaid, 
** &c. it shall be lawful for such person in any of the cases aforesaid 
"to appeal:" This statute, therefore, gives the right of appeal in 
the case of overseers* accounts, to any person having a material ob- 
jection to those accounts. The statute 41 G. 3. c. 23. makes no 
alteration in the law as to the persons entitled to aope^A, bwl m^^st^") 
requires that all notices shall be in writing, aw %Vi^\%^<M^^^ 
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POORS RATE. 



Two oveneen 
of a parish di- 
vided the duty 
between them, 
each takinff half 
a year, and 
making up a 
separate ac- 
count. One 
appealed to the 
qilarter sessions 
against the 
other's ac- 
count, and the 
i'ustices after 
tearing one 
witness for the 
respondents, 
decided (on ob- 
jections taken) 
that the appeal 
did not lie, as 
the appellant 
was a co-over- 
seer, and as he 
had made no 
opposition to 
the passing of 
the account at 
special sessions 
and in vestry : 
Held, that these 
were no grounds 
for rejecting the 
appeal; that the 
proceeding of 
the quarter ses- 
sions was no 
hearing of the 
case, and that 
as they had not 
exercised their 
jurisdiction, a 
mandamus 
should issue, 
calling ujpon 
them to hoar 
the appeal. 



grounds of objection. Now, in this case tb^ person giving the 
notice of appeal , says m his notice^ I have material objections to 
your accounts ; and he then proceeds to specify those objections, 
according to the provisions or the 41 G, 3. He has, therefore, 
brought himself within the description of persons entitled to appeal 
by the 17 G. 2. c. 38. s. 4. If it should turn out that he is a mere 
stranger, the court of quarter sessions may refuse to hear him. The 
rule for a mandamus must, therefore, be made absolute. — Rule 
absolute. 

40. Rex v. Justices of Gloucestershire ^ !r. !r. 1 1 G. 4. & 1 TF. 
4. — 1 B. Sf Ad, 1. — Francis Hamp and Richard Ashtuin Walker 
were appointed overseers of the poor of the parish of Guiting Power, 
in the county of Gloucester, for the year beginning March 27, 
1829. By arrangement between them, Hamp became the acting 
overseer for the first half year, and Walker for the second ; and the 
receipts and disbursements on the parish account were had and 
mdde by each separately during the respective periods. Their ac- 
counts were separately made up, and at the end of the year, having 
been examined and allowed by the parishioners in vestry, they were 
severally sworn to and passed at a special sessions. Hamp after- 
wards discovered some grounds of objection to Walker* » accounts, 
and appealed against them. The appeal came on to be heard at the 
Gloucestershire Easter quarter sessions 1830. The respondents 
called a witness who produced the book containing the accounts of 
the two overseers, and stated that the appellant and respondent were 
both at the vestry meeting at which they were allowed; that the 
book lay there for inspection, and that the appellant took it up and 
examined Walker*s accounts several times, and made no objection. 
When the case had gone thus far the respondent's counsel sulnmtted 
that, under the circumstances, the appeal could not be maintained ; 
and the sessions held, conformably to the objections taken, that the 
appellant and respondent must be considered as joint overseers for 
the whole year ; that Hamp, the appellant, ought to have dissented 
from the accounts either at the vestry or before the magistrates ; and 
that the appeal was therefore '^ out of time and place." On these 
grounds they dismissed it with costs, the appellant never being 
heard. A rule nisi was obtained in Easter term for a mandamus to 
the justices of the county to enter continuances and hear the appeal. 
— ^LoRD Tenterdek C. J. We think in this case a mandamus 
ought to go. It appears that each overseer kept a separate account 
of his own receipts and disbursements. There was nothing unusual 
in this ; it often happens that several are appointed on purpose that 
they may transact business separately, li^ the present case one 
appeals against the other's accounts. And why not ? His interest 
in the affairs of the parish is not the less because he is a joint over- 
seer. There is nothing in the statutes against his appealing ; and it 
is reasonable that he should have that power. Then, did the sessions 
refuse to hear the appeal ? It appears that, on the suggestion of 
counsel, after a witness had been examined, the Court dismissed the 
case without ^hearing the appellant, the grounds assigned being that 
he and the respondent were joint overseers ; and that no objection 
haying been taken at the vestry meeting or before the accounts were 
jdlow^ by the mi^trates, the appeal was out of time. I think 
then that uie appeal was not heard^ and that the grounds of refusal 



APPEAI, AGAINST, &C* S3 

'were inftufficient. The appellant's situation as co-overseer was no 
reason ; nor was there any reason why he should not oppose the 
accoants at quarter sessions, though he had not objected to them 
at the vestry or before the justices. The rule, therefore, must be 
id)6olQte. — Baylet J. Though each overseer is competent to 
transact all the business, yet each may make separate disbursements ; 
and if he has made such as he ought not, I think the joint over- 
seer may appeal as well as any other inhabitant. As to the pro- 
ceeding of the justices in sessions, it is true there is here the form 
and ceremony of hearing a witness ; but then an objection is taken 
which is in fact a preliminary one, and goes to prevent the Court 
from exercising any jurisdiction. It is the same as if it had been 
taken at first. — Littledale J. For the reasons already given, I 
think there is no objection to an appeal by one overseer agamst the 
other's accounts. As to the other question, if the sessions, after 
hearing the case, had decided that in point of law an overseer could 
not appeal against the accounts of nis companion, it might have 
been said that a mandamus would not lie ; but here they decide 
that they have no jurisdiction to go into the appeal at all. — Parke J. 
In point of order, the objection was not taken at first, as it might 
have been ; it was however submitted afterwards, and the sessions 
held that a co-overseer had no locus standi in this appeal. But 
with reference to this subject, an overseer ipust be considered in the 
double character of parish officer and rate payer. If one of two 
overseers receives money and misapplies it, the other is not answer- 
able for his miscarriages, defaults, and embezzlements ; and he may, 
as a rate payer, complain of them. In Malkinv. Vickerstaff {a)t 
the defendant had precluded himself from insisting on the sole re- 
sponsibility of his companion : that case, therefore, does not shew 
that one overseer is liable for the other's contracts. Nor is it neces- 
sary to deta'mine this point now ; for whether he be so or not, he is 
dearly entitled to appeal against the accounts in his capacity of a 
rated inhabitant. — Rule absolute. 

41. Rex V. Justices of Norfolk. — At the quarter sessions for Antm)ealwa£ 
Norfolk in April 1831, an appeal was entered in the following entered and re- 
form-— /- > rr o spited, entitled, 

William RodgerSf - - - - Appellant'^ Accounts and disburse- Unt. and tSe * 

AKD f ments of the over- churchwardens 

The Churchwardens and Overseers of Bran- ?" seers, allowed 28th and overseers of 

caster Respondents.} of March 1831. den'i^rndwas 

The appeal was respited till the following sessions, before which suted'tobe 
the appellant caused a notice of the said appeal to be served on the against the 
overseers for the year ending March 1831, addressed to" J, A, and allowance of^ 
" T. S.f now or lately overseers," &c. but not to the churchwafdens, **** °^^"' 
and DO notice was given to them. The ses^dns refused to hear the i^otice of tfie 
appeal, because the notice varied from the entry of appeal, and be- appeal, ad- 
cause the churchwardens had had no notice. A rule was afterwards dreisaed to the 
obtained, calling upon the justices to shew cause why a mandamus **^^'???^ ^^^' 
should not issue, directing them to enter continuances and hear the ^J^ ^^ 
appeal. The affidavits in support of the rule stated, that J. A, and them, but* 
1*. S. were the overseers for the above-mentioned year, and were the pd notice *as 
only parish officers wlw received and disbursed money during that ^^*°i|^^ 

(a) 3B.& J.89. 
g2 
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who, in fact, 
had not re- 
ceived or dis- 
bursed any 
money, or kept 
any account : 
Held, that the 
difference be- 
tween the entry 
of appeal and 
the notice was 
immaterial ; 
and that the 
churchwardens, 
having had no 
account to keep, 
were not entitled 
to notice as 
joint oflkers 
with the over- 
seers. 



PROCEfiDIKGS FOR AND AGAINST OVERSEERS. 

period ; and that the accounts in question were passed by them at 
petty sessions, and were entitled in their names only, as overseers, no 
mention being made of the churchwardens. — Parke J. I am of 
opinion that this rule must be made absolute. With regard to the 
first objection, it is true the appeal is formally entered as an appeal • 
against the accounts of the churchwardens and overseers of Bran* 
caster ; but it is evident to any one looking at the subject-matter of 
the appeal, that it was, substantially, an appeal against the accounts 
of the overseers ; and to them notice was given. As to the second 
objection, it is clear, from Rex v. The Justices of Qloucestershire, 
that the accounts of joint parish officers may be treated as sev^al, 
where the money transactions have been separate ; and in the present 
case the churchwardens had, in fact, nothing to do with the account; 
the overseers received all, and paid all. It would have been useless 
to serve a notice upon the churchwardens. There was, therefore, no> 
valid objection to the mode in which the notice was addressed and 
served. — Taunton J. By the statute 41 G. 3. c. 23. s. 4. it is 
sufficient if the notice be served on the churchwardens and over- 
seers, or any two of them. If it had been deemed necessary that all 
should personally be informed of the appeal, the legislature would 
not have enacted that service on two only should be sufficient. The 
notice being addressed to all, would not make the appeal more known 
to those who were not served. It was held in Rex v. The Justices 
of Gloucestershire {a), that one overseer may appeal against the 
other's accounts, where they have been separately kept : of course, 
therefore, any other parishioner may appeal against the accounts of 
one or more of the overseers and churchwardens, if he or they are 
the only persons who have had an account to keep, and against 
whose account, consequently, any appeal could be instituted. — Pat- 
TEsoN J. The statute 41 G. 3. c. 23. requires only that notice be 
served on two of the churchwardens and overseers ; and, therefore, it 
JLS sufficient that the notice be addressed to two. And as that which > 
was served in the present case contained the subject-matter of the 
appeal previously entered, I think it was sufficient. — Rule absolute. 
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Where a pan- : 
per, yih» oad 
becui permitted 
to occupy a 
parish house, 
went away from 
home: Held* 
tiiat the oyer- 
seers might 
lawfully enter 
and resume jpos- 
without 



giving aa^ no* 
tioe to quit, a^d 
went sot bound . 



Protection in their Office. — 1 Bott. pi. 368. 

42. Wildbor v. Rainforth, E. T,9 G. 4.-8 B. Sf C. 4,— Tres- 
pass for breaking and entering the plaintiff's house, making a diatur- 
Dance there, and carrying away her goods and chattels; second 
count, for ejecting the plaintiff from her house ; third, for taking her 
goods and chattels. Pleas, the general issue, and several special 
pleas, alleging in substance that the goods and chattels in the decla«: 
ration mentioned were the property of certain persons named in the 
pleas ; that they were delivered to the plaintiff to be taken care of 
and re-delivered on request ; that the plaintiff took such bad care of 
them that they were in danger of being lost or stolen, wherefore the 
defendants by the command of the owners ent^ed the house, the 
outer door being open, and took them away. There were other. 



(a) 1 B. 4 Ad.\, Ante, pi. 40. 
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pleas, alleging that the plaintiff refused to re-deliver the goods on ^ pnreue the 
request, wherefore the defendants took them. To some of these ^TWa^S 
pleas the plaintiff replied de injurisLy and traversed the property in g. 3. c, 12. 
the goods as laid in the others, but the issues taken on them did not <• 24. 
eventually appear to be material. At the trial before Alexander C.B. 
at the last Spring assizes for Lincolnshire, it appeared that the house 
in question had for some time been rented or one Dennis by the 
overseers of the poor of the parish. The plaintiff was the widow of 
a pauper who died in October 1826, and for some time before had 
received parish relief, and was suffered by the overseers to occupy 
the house in question. After his death the plaintiff continued to 
reside in it with three children of her husband by a former marriage, 
and for whose support she received an allowance from the parish, 
until the 4th of July 1827, when she went from home, leaving the 
three children there. On the 6th the defendants, being overseers of 
the poor, entered and took possession of the premises, and put locks 
upon the doors, and took away the children to the workhouse. 
About ten days afterwards the plaintiff returned, broke open the 
locks, and resumed possession of the house, and on the 23d of July 
the defendant Rainforth came to the house, and finding the door 
locked, required the plaintiff to open it, which she refused to do, 
whereupon ne broke open the door and carried away the furniture, 
which belonged to the parish. The Lord Chief Baron told the jury 
that if they thought it was a parish house, and the furniture parish 
property, Uiey had a right to enter and resume possession in the 
manner proved. The jury found a verdict for the defendants. — 
Lord Tenterden C. J. The plaintiff was not tenant of the pre- 
mises, but was allowed to occupy, them by the parish officers. Her 
occupation was in fact theirs. The statute was not intended to take 
away a right which the owner of property had at common law to 
enter and take possession, if it could be done peaceably, but to pro- 
vide an expeditious mode, whereby parish officers might obtain pos- 
session where it was obstinately withheld, and that they might not 
do that which had before been sometimes done, viz. might not turn 
occupiers out vi et armis, which led to further expense and litigation. 
Here the plaintiff had gone away, the defendants entered, resumed 
possession, and afterwanis carried away the furniture which belonged 
to them. All that they might lawfully do ; there is not, therefore, 
any ground for objecting to the verdict. — Bayley J. The provi- 
sions of the statute are equally applicable whether the party has 
wrongfully intruded himself into the premises or has been suffered by 
the parish officers to occupy them. Now it never could have been 
intended in the former case that the officers should not be at liberty 
to resume possession, if that could be done without a breach of the 
peace ; I am, therefore, of opinion that the statute does not apply 
to the present case, and that the defendants, having the soil and 
freehold of the house in question, had a right to enter and take pos- 
session when the plaintiff went from home. — Rule refused. 

Punishment f ^c.for Misbehaviour, Sfc; and herein, of Select VeS" 

tries.— I Bott. pi. 396. 

43. Leigh v. Taylor, M. T. 8 G. 4.-7 B. ^ C. 491.— Debt on ^^ by'iJu^Le** 
bond, dated the 25th of March 1817, for 800^ The deC^tvdA.\\t ^^Vx^^^ibnt. 
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to Lwt^^^mo- ^^^^ ^y®' ^^ ^h® ^°d ^^'^ condition. The condition, which re^ 
ney /and, in ^'^ ^^^ ^- Hutton had been duly elected overseer of the poor of 
an action the township of Lynn^ in the county of Chester ^ in which situation 

against a tnrety he would have occasion to receive various sums of money, was, that 
dfti^nS^foTthe *^ Hutton should, at all times during his continuance in bis office of 
overeeei's faith- Overseer of the poor of the township of Lynn^ well and faithfully 
fully accounting execute and perform the same, according to the directions of the 
for all sums re- several acts of parliament made for the regulation of overseers of the 
iT^^^^^his V^^y ^^'^ should truly account for, distribute, pay, and apply all 
o^, i^esurety ^^^^ B^™'' ^^ money, not exceeding the sum of 400/., as should 
is not liable for come into his hands by virtue of his said office, then the obligation 
a tarn lent to to be void, otherwise to be in full force. Plea, first, non est factum. 
*^*a*TS*b S^O'*^^ ^^^ *^ office was an annual office, which Hutton held for 
himtoparochud ^® space of a whole year, which had long since expired; that the 
puipoMs. bond was given to secure the faithful performance of said office of 

overseer during the said year, that is to say, from the 25th March 
1817 to the 25th March 1818 only, and to secure the good and true 
accounting for, distributing, paying, and applying by Hutton of all 
such sums of money (not exce^ng 400/.) as should arise or come 
into his hands by virtue of his said office, during the said last-men- 
tioned year only ; and that he did, in fk^t, during one whole year, 
from the said 25th March 1817 to the said 25th March 1818, duly 
and faithfully perform the said office of overseer of the poor ; and 
that he did, likewise, during the whole of the said year, well and 
truly account for, distribute, and pay and apply all such sums of 
money, not exceeding 400/.» as did arise or come into his hands by 
virtue of his said office. Wherefore, &c* Replication, taking issue 
upon first jAeBLi and as to the last plea, that during the said year, 
from 25th March 1817 to said 25th March 1818, and whilst Hutton 
was overseer, he received and had in his hands, by virtue of his said 
office, 83/. 10s., which he had (although requested so to do) wholly 
neglected and refused to account for, distribute, &c., and Uie same 
is still wholly undistributed, &c. Wherefore, &c. Rejoinder, that 
Hutton did well and truly account, distribute, pay, &c. all sums of 
money, not exceeding, &c. as came into his hands during the said 
year by virtue of his office. At the trial before Warren C. J. of 
Chester 9 at the Spring assizes 1827, for that county, it appeared, 
that the plaintiffs were entitled to recover a sum of 561^ provided all 
the sums which the plaintiffs sought to charge the defendant with 
could be considered to have been received by Hutton by virtue of his 
office of overseer. One of those sums was 100/., borrowed of one 
Fox by Hutton and his co-overseer, and applied by them to paro- 
chial purposes. It was objected, by the d^endant^s counsel, that 
that sum could not be recovered by the plaintiffs, inasmuch as it 
could not be said to have been received by Hutton by virtue of his. 
office of overseer; an overseer, as such, having no authority to 
• borrow money; Massey v. Knowles (a). The learned Judge di- 
rected the jury to find a verdict for the plain tifis for 56L, with liberty 
to the defendant to move to enter a nonsuit, if the Court should be 
of opinion that the defendant ought not to be charged with the sum 
of 100/. A rule nisi having be^ obtained in last Easter term for 
that purpose, — Lord Ten terden C. J. The condition of the bond 

(o) 2 Siarh 66, • 
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was> ** that Hut ton should triily account for all such sums of money, 
not exceeding 400^, as should arise or come into his hands by virtue 
of his office of overseer ;" and the question is, Whether he can be 
considered as having received by virtue of his office of overseer this 
sum of lOOZ. which was advanced to him upon loan by Fox, The 
borrowing of money is no part of the duty of overseer. If, indeed, 
it had been borrowed by the direction of the parishioners, there mie;ht 
have been grounds for saying that it came into his hands in his cha- 
racter of overseer ; but that does not appear to have been the case. 
This, therefore, must be considered to have been a loan to Hutton 
and his co-overseer individually, and not in their character of over- 
leers ; and if it was not money received by Hutton by virtue of his 
office, it is not within the condition of the bond. The rule for enter- 
ing a nonsuit must therefore be made ab6olute.-~Ru]e absolute. 

44. Bennett v. Edwards, M. T, 8 G. A.-^l B S^ C. 586.— By sutate 
Debt on the statute 17 G. 2. c. 3. The first count of the decla- ^^ G. 2. c. 3. 
ration stated that the plaintifiP was an inhabitant of the parish of acted ^'Mhot 
Almandsbutyy in the county of Gloucester , and that the defendant oveneenV the 
was one of the overseers of the poor of that parish ; that on the Ist poor thall per- 
March 1827, the churchwardens and overseers of the parish made a ^^ inhalMtanU 
late for the relief of the poor, which was afterwards allowed by two f *^f^^jj 
josticeSy and published by the churchwardens and overseers of the an'im>Dable 
poor of the parish ; and that afterwards, and at a reasonable time in times;" and by 
that behalf, to wit, on the 23d May 1827, the plaintiff requested sect. 3., "if 
the drfendant, as such overseer, to permit him to inspect the rate, ^u V^'^^'^. 
and tendered the defendant Is. for the same, and although the de- ^^ an^nCablt- 
fendant, as such overseer, had the rate in his possession, yet he would ant to inspect 
not permit the plaintiff to inspect it, but refused, contrary to the ^^^ nte, such 
form of the statute, whereby the defendant forfeited 202. Second ^^^'^^^'of- 
count, for not furnishing a copy of the rate, averring a tender of 6d, fJ^,'Xall for- 
for evary twenty-four names ; third count, the same as the second, felt and pay to 
omitting the making, allowance, and publication of the rate, and the the party ag- 
possession of the defendant. There was a similar set of counts, ^^^i^f .» 
charging the defendant ** as assistant overseer.*' Plea, general issue, ^^^ ^^* \^^^ 
and issue thereon. At the trial before LittUdale J., at the Summer a demand to 
assizes for the county of Gloucester, 1827, it appeared that the inspect a rate 
plaintiff ^as a rated inhabitant of the parish of Alnumdshury^ made on the 
and the defendant was an assistant overseer, appointed by a select ^j^^^a^if- 
vestry. On the 19th April, Steele, an attorney, (not a parishioner,) ant in the pie- 
applied to the defendant, and said he was professionally engaged for sence of hb 
Bennett^ (the plaintiff,) who was dissatisfied with the rates and ac- f"^J°f?^^**j* 
counts, and had directed him, Steele, to inspect them. The defend- g^ndly^that ' 
ant said that the books were at his house, and that Steele might the refused 
inspect them there any day. The plaintiff and Steele afterwards to produce the 
required to see the rates, but did not tender the defendant any fee f*^'*?^'* * ^ 
for shewing them. On the 23d May the plaintiff, accompanied by constitut^^he' 
Steele, went to the defendant's house ; the defendant met them in inhabitant a 
the yard close to the door. Steele said, '^ it is intimated to Mr. part]^ grieved 




said, '* I cannot; I have the books, but I have orders not to shew notice 'that a 
them ;" and a moment afterwards added, " Bennett may see them rate of so much 
hy going to the vestry ;" (explaining, upon enquiry, that he meant *^^^^^ 
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lected forthwith, the Select vestry, who had consented to meet at short notice should 
hcttioHftfe^' ^^ plaintiflf apply for inspection of the rate and accounts.) The 
rate, (dthoughit P^^^intiff then tendered Is. dd., and said he demanded inspection of 
was not stated the poor rate ; and the defendant said, that he had orders not to 
that it had beea shew them. A rate was allowed on the 17th May 1827, and pub- 
•"^^y**>« lished in church on the 20th, in the form following: «'This is to 
Fourthly, that S»^^^ notice, that a rate or assessment of one shilling in the pound 
a demand to see will be collected forthwith." The next preceding rate had been 
"the rate" was made the 8th December 1826, and published on the 24th. The 
*i?*1Sr^^^be^" *^^^*^° ^*^ brought before June 15th, so that no sessions intervened 
only onerate m ^^ween the time of the refusal, and the commencement of the suit. 
esse at that Upon this evidence it was objected, inter alia, that the plaintiff not 
time. Fifthly, having been aggrieved by the defendant's refusal to produce the 
l^J b^reS ^^^' ^^"^^ °®^ maintain this action within the 17 G. 2. c. 3. s. 3., 
toshewtheTate^ which gives the penalty to the party aggrieved; and Spencely v, 
and referring ' Robinson (a) was cited : and on the authority of that case, but 
the party to the against his own opinion, the learned Judge, directed a nonsuit, but 
select vesuy as reserved liberty to the plaintiff to enter a verdict for the penalty, if 
he^wo^ld iST ^^^^ Court should be of opinion that the plaintiff was a party grieved 
allowed to in- within the meaning of the statute. In Michaelmas term last, a rule 
spect it, in- nisi was obtained by Campbell. — Bayley J. In the course of the 
^"™! ^^J^P^" argument six questions have been presented, on one only of which 
JrJJ'55*Gr2. ^® ^^^^ ^^^ ^°y doubt. We will 6rst dispose of the others in 
e. 3. Sixthly, * Order. First, the presence of the attorney has been made an ob- 
that an assist- jection to the mode of making the demand ; and it is said, that, not 
^* ®^®"^ being a parishioner, he and the plaintiff improperly required the de* 
w£^v^t^ * fefadant to give them inspection. But it appeared in the course of 
under tbe^- ^^ evidence that the attorney had explained to the defendant tiiat 
visions of the he asked for inspection on behalf of Mr. Bennett his client ; and 
69 G.3.C. 12. although hj the statute 17 G, 2. c. 3. s. 3. an inhabitant alone is 
abk to\he\)e- ^°*^^^ *^ inspect the rate, yet his attorney, or any other person, 
nalties imp^d ^^Y %^ ^^^ ^^™ ^^ make the demand, or in case of an improper 
by the 17 G. 2. refusal, how can the demand be proved ? Secondly, I think the 
c. 3. 5. 3., upon plaintiff was a party aggrieved. Here the plaintiff had a right to see 
**^n^n °^^ *^^ ^^' '^ order to satisfy himself whether he was fairly dealt with, 
habitants to * ^^^ whether other parties were assessed at all, or to the full value, 
inspect the rate, or whether he was overrated ; and this inspection was wrongfully 
unless it be denied him. Thirdly, it is said that there was no proper publication 
j^w^'that the Jq church, because the notice did not state that the rate had been 
have im^owd flowed, but merely that it would be collected forthwith. Now the 
upon such as- Act requires no such publication in words. All that it requires is, 
sistant overseer " that the churchwardens and overseers, or other persons authorized 
the duty of pro- « to take care of the poor in every parish, township, &c., shall give 
tothe^inhabS-* " ^^ cause to be given public notice in church of every rate for the 
Mts. '' relief of the poor allowed by the justices of the peace the next 

'' Sunday after the same shall have been so allowed ; and that no 
*' rate shall be reputed valid and sufficient, so as to collect and raise 
'' the same, unless such notice shall have been given." It does not 
say that notice shall be given << that the rate has been allowed," but 
^' of every rate allowedJ' This has been done here. It must have 
been in fact allowed, or the publication would be useless. A notice 

(a) 3B.85C,^ft. 
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that a rate is about to be collected, «x necessitate implies that it has 
been allowed. Fourthly, the objection that there was not a sufficient 
demand, is answered by the fact that the plaintiff asked for the rate. 
There was no rate in esse at the time of such demand except this, 
which was published in church on the 20th of May, and demand 
was made on the 2dd. Fifthly, it is said that the refusal was not 
absolute, because the books were offered to be produced at the vestry. 
But if a party entrusted with the rate has no right to insist on 
terms, then a refusal qualified by such terms as he has no 
right to insist on, is an unlawful refusal ; and he thereby commits 
the offence of not permitting the parishioners to inspect the rate 
within the words of this act of parliament. The remaining ques- 
tion on which we doubt, is, whether the defendant as assistant over- 
seer be liable within the act of parliament. We all think that this 
rule ought not to be made absolute for entering a verdict for the 
plaintiff. For if we decide that an assistant overseer may be liable 
to the penalty imposed by the 17 G. 2. c. 3. 6. 3., it will still be a 
question of fact whether the defendant was such an assistant over- 
seer. If it was part of his duty to produce the rate, the plaintiff 
will be entitled to a verdict. But if that was no part of his duty, 
there ought to be a nonsuit. Assuming, therefore, that we should 
be of opinion that an assistant overseer (whose duty it is to produce 
the rate), is an overseer within the meaning of the 17 G. 2. c. 3. 
I. 3., it will still be a question for the jury, whether the defendant 
was such an overseer. The rule, therefore, can only be made abso- 
solute for a new trial. — Holroyd J. The law knows what an over- 
seer is, but it does not know what is an assistant overseer. He may 
be appointed generally to do all the business of an overseer, as a 
deputy, or only to keep the accounts or perform other particular 
business. If it were his duty to do all the acts which an overseer is 
bound to do, then he ought to have produced the rate. A jury must 
decide this by ascertaining the nature of his duty. Cur, adv. vult.-^ 
Batlet J. The question reserved for our consideration was, whe- 
ther this action was maintainable against the defendant, an assistant 
overseer, appointed under the statute 59 G. 3. c. 12. s. 7. which 
enacts, ^' that it shall be lawful for the inhabitants of any parish, in 

* vestry assembled, to elect any person to be assistant overseer of 
' the poor of such parish, and to determine and specify the duties to 
' be by him executed ; and every person so appointed assistant over- 
' seer shall be authorised to execute all such of the duties of the 
' office of overseer of the poor as shall in the warrant for his ap- 

* pointment he expressed, in like manner, and as fully, to all intents 

* and purposes, as the same may be executed by any ordinary over- 

* seer of the poor." The select vestry, therefore, are to determine 
and specify the duties to be performed by the assistant overseer. It 
did not appear upon the trial, what duties the defendant was liable 
to perform. He may be liable to perform all or only some of the 
duties of overseer. It must depend on the nature of his appoint- 
ment) therefore, whether it was part of his duty to exhibit the rate to 
the plaintiff in this case. There having been no evidence to shew 
that it was his duty as assistant overseer to produce the rate, the 
case must go down to another jury, in order that the nature of his 
duties may be ascertained. If the jury shall &nd ui^xi VVi^ ^Vv\^tL^^ 
that it was part of the duty of the defendant, as 'ds&\&V;d.xi\. ON«t«ftRX>\» 
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produce the rate, he will be liable to the penalty. .The rule for )i 

new trial must, therefore, be made absolute. — Rule absolute, (a) 
Where a de- ^^' Parker Y.Edwards, M. T. 8 G. 4.-7 B. ^ C. 594.— This 

mand to inspect was a similar action against the same defendant, and the circum- 
a rate was made stances differed only in this respect, that the plaintiff on the 1st of 
upon an over- j^^ ^gu|. ^^ ^^g defendant's house, and was informed by his wife 
^m^i^, noT" that he was not at home, but in a field 300 or 400 yards distant from 
far from his his (the defendant's) house. The plaintiff then went to the field and 
house, and he saw the defendant, and there demanded an inspection. of the rate; 
refused to allow |jjg defendant refused to produce it, merely saying that he had orders 
buVnofon^^he ^^^ ^^ ^^^^ ^^* ^^ addition to those objections which were made to 
ground that it the plaintiff's right of recovery in Bennett v. Edwards, it was in- 
was inconveni- sisted in this case, that the demand was not sufficient, because it had 
ent to go to his qq^ i^^q made at the house of the overseer. The plaintiff was non- 
purpose^ HeM ^^^^^ ^^^ ^^ ^^^^ cause as in Bennett y. Edwards, and in last 
m an action ' term Campbell obtained a rule nisi to enter a verdict for the plain- 
against bim for tiff. — Bayley J. I think this demand was made at a reasonable 
the refusal, that place. The defendant was on his own premises, and near his resi- 
sonaW^wnand. ^^^e at the time of the demand, and he did not object to produce 

the rate on the ground that it was mconvenient to him to go home. 

Let there be the same rule as in the other case. — Rule absolute for a 

new trial. 
A custom thai 46. Golding y. Fenr^ H.T.S & 9 G. 4.-^7 B.^ C. 765.r- A 
thereshall be miQ ^^d been obtained in this Court for a prohibition in a suit insti- 
of wntodSSe ^^^ '^ ^® consistory court of the Bishop of London, by the defeo^ 
number of per- ^^^^ Fenn, a parishioner of St. Martinis in the Fields, to compel 
sons, continued the plaintiffs and others, as churchwardens of that parish, to produce 
by election of the accounts of their receipts and disbursements. They i^kiaded in 
i^e'^^f ^^^ Ecclesiastical Court that their accounts had been duly allowed ^ 
and not by the ^ select vestry which had existed in the parish from time immemorial : 
j[>arishioners, the defendant, Fenn, denied that any such select vestry existed by 
18 valid in law. law. Upon showing cause against the rule for a prohibition, the 
™J*j®' —^ *l parties agreed to try the question between them on a feigned issue : 
such cus^ ^^^ ^^^^^ ^^f Whether there was, and from time immemorial had 
that there been, a vestry of the said parish, composed of select persons, parish- 

should always ioners of the said parish, for the time being, or not ? There were 
n* *b(w***°d*^^ ^^^ other issues, as to a custom for the churchwardens to have their 
that the' reason- accounts audited by the select vestry, which it is unnecessary to 
ableness of the notice more fully, as it was not disputed that if the plaintiffs were 
number must entitled to a verdict on the first issue, they were entitled to it on the 
be decided with second and third issues also. Plea, the general issue* At the trial 
long-established ^^^^^ I^r<i Tenterden C. J., at the Middlesex sittings after Easter 
usage, and to term, 1827, the following evidence was given : A charter of feoffment 
the population of the year 1225, by which William, Uie tailor of the parish of St. 
of the parish; Martinis, of Charing, confirmed certain lands in that parish ; a fine 
having wdrted ^^vied in the 35th year of Henry the Third, of property, describ^ 
from Sme im- to be in the parish of St. Martinis in the Fields. An extract from 

(a) At the second trial, before Park J,, at the Spring assizes 1828, in addition to 
the evidence given at the former trial, it appeared that the plaintiff had given the 
defendant notice to produce hit appointment to the office of assistant overseer. The 
defendant's counsel refused to produce it. The learned Judee left it to the jury, to 
infer from the conduct of the defendant when the rate was demanded of him, and 
from the ^act of the non-production of his appointment, that it was part of his duty, 
as assistant overseer, to produce the rate. The jury found a verdict for the plaintiff 
on those counts which charged the defendant as assistant overseer. 
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the ecclesiastical taxation of Pope Nicholas^ 12 Edw, 1., in the year memorial in a; 

1291, relating to part of the temporalities of the abbot of Westmiu" parish. In the 

»fer, described to be in the parish of St. Martin's in the Fields. An y^^^^^» J^a 

assize of novel disseisin, in the year 1309, (3 Edw. 2.) brought in i^th/Sishop 

the Court of Common Pleas by John de Hyde t. William Browni ot London, 

for common of pasture in the parish of St. Martin in the Fields, as forty-nine per- 

belongbg to his freehold in the same parish. In 1339 (14 Edw. 3.) ***°J\^®f ®' 

an account preserved in the exchequer of certain rolls of certain pay- ^^ church^ 

menta for me ninth sheaf, fleece, and lamb, in the parish of St. waidens, were 

Martin in the Fields. A deed of confirmation in 1367, (42 Edw. 3.) named as the 

from Henry de Bello Monte, knight, to King Edward the Third, J®^??hT^^ber 

of a place and garden, and appurtenances, near to the cross of Cha" ^^ to be^pt 

rmg^ in the parish of St. Martin in the Fields. The defendant, as up by elections, 

to Uiis part of the case, relied upon letters patent of the 4 Jac. 1., to be made by 

which recited that the inhabitants of St. Martin in the Fields had ^^ ^^^^ ^^ 

made their humble application unto his Majesty, stating, " that togeUierwiS***' 

** whereas, in the time of King Henry the Eighth, the said inhabi- the vicar and 
^ tants had no parish church, but did resort to the parish church of churchwardens. 

" St* Margaret's, in Westminster, and were thereby forced to bring f 2J^«®.^®*' 

" their bodies by the court-gate of Whitehall, which, the said Henry ^^ ©f ten^' 

" then misliking, caused the church in the parish of St. Martin in by another fa- 

** the Fields to be erected, and made a parish there, which now is culty, reduced 

^ so greatly inhabited, as the church is not of sufficient bigness to ^ ^^^° > ^?^ 

" receive the parishioners, and the church-yard so little, as there is were acS upon 

<< no room to bury their dead," &c. &e. Many entries in the parish ever afterwarcb. 

books, from 1574 to 1662, were then read to prove the existence Ten out of the 

of the select vestry. These entries appeared to have been signed fo«'*e«n vestry- 

by persons described generally as " the masters of the parish." SlSte^cai^^ 

In some instances, however, they were described as ^* parish- churchwardens, 

ioners." It appeared from these entries, that the business trans- who were pre- 

acted was done by a very small number of persons then present. *®'**. *5 !**® ^^' 

Before the year 1600, it did not appear in what manner these persons before the pro- * 

w&e chosen ; but after that period, it appeared that the existing mulgation of the 

body called upon others to become constituent members of their own first faculty, 

body* Before the year 1662, the number of persons varied : they ^ere part of the 

never amounted to forty-nine, and at one time were less than twenty. namedTn that 

In the year 1662, a faculty was granted by the Bishop of London faculty : Held, 

for a select vestry, to consist of forty-nine persons besides the vicar that as the ves- 

and churchwardens, and authorising ten besides the vicar and church- try appointed by 

wardens to act. At the vestry holden next before this faculty was ^® 'acuity, and 

,« ^ t r ^\ "^ Since continued, 

granted, fourteen vestrymen were present, and ten of them were wasnotincon- 

included in the forty-nine appointed by the. faculty. A second sistent with the 

faculty was granted in 1673, enabling the vicar and churchwardens, vesuy previously 

and seven otliers, to act. From 1662, the select vestry had always c^m^thV*** 

consisted of forty-nine besides the vicar and churchwardens. The torn was not 

plainti£fs then gave in evidence copies of the following records : first, destroyed by the 

a copy of a judgment in Trinity term 1741 (5 G. 2.) between W. parish having 

Kendal and Sir H. Penrice, which was an action for a false return J^^JJ^^ *j 

to a mandamus, commanding Sir H. Penrice, the then archdeacon acted upon it 

of Middlesex, to swear in Tucker and Kendal as churchwardens, ever since, the 

they having been chosen by the parishioners. He returned that he faculty not 

had sworn in Tucker and Wood as the churchwardens, they having i^i°^^*a^j°fu 

been elected by the vestry, and upon that the action was brought for vestry having * 
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power at any a false return. There was a verdict for the defendant. Secondly, it 
lime to depart copy of a judgment in 1744, on a feigned issue between Ferrers and 
wcSans. Tindf which appeared by the record to have been tried at bar ; the 

issue was, whether there then was, and from time whereof, &c. there 
had been, a vestry of the said parish ^ composed of a certain select 
number of person;^, parishioners of the said parish for the time being, 
and there was a verdict in favour of the affirmative of the issue. 
Thirdly, a copy of a judgment in prohibition in a case of Berry y. 
Banner (a), where the issue raised upon the pleadings was. Whether 
the churchwarden ought to be elected by a select vestry or by the 
parishioners, and there was a verdict establishing the election by the 
select vestry. The plaintiff then relied upon several acts of pariia- 
ment in which the select vestry of the parish of St, Martin in the 
Fields was recognised as an existing body. One of them passed in 
the 1 Jac. 2. entitled, *^ An Act for erecting a new parish, to be 
'' called the parish of St. James, within the liberty of Westminster,' 
enacted, *' that the vestrymen, or any six or more of them, should 
'^ exercise the like power and authority for regulating the affairs of 
'' the parish of St. James as the vestrymen of the said parish of 
'^ St. Martin have and exercise in reference to that parish." Another 
passed in the 10th Anne, entitled, ** An Act for enlarging the time 
*' given to the commissioners for building fifty new churches," &c. 
authorised the commissioners to name a convenient number of suffi- 
cient inhabitants in each such new parish respectively to be vestrymen 
of such new parish, who shall exercise the like powers and authori- 
ties for regulating the affairs of such new parish as the vestrymen of 
the present parish out of which such new parish or the greater part 
thereof shall be taken, now have or exercise ; and if there be no select 
vestry in such present parish, then as the vestrymen of the parish of 
St, Martin in the Fields, within the liberty of the city of Westmin- 
ster, in the county of Middlesex, now have or exercise. Lord 
Tenterden C. J. left it to the jury to say, upon the evidence, first, 
whether the parish had existed from time immemorial, and if they 
thought it had, then they were to consider next, whether the select 
vestry had existed from time immemorial. If they thought there had 
been such select vestry from time immemorial, they must find for the 
plaintiff, otherwise for the defendant. The jury having found a ver- 
dict for the plaintiff. Sir James Scarlett, in Trinity term 1827, 
obtained a rule nisi for a new trial, or for a consultation, notwith- 
standing the verdict, on the ground that the custom stated on the 
record, and proved at the trial, was bad for uncertainty, inasmuch as 
it did not define the precise number of which the select vestry must 
consist ; and he cited Dent v. Coates (6) and Broadbent v. Wilks (c), 
to shew that the custom was void for uncertainty. And, secondly, 
assuming that the custom was good, still it was clear, from the evi- 
dence, that it had not existed from time immemorial, because the 
faculty which had been obtained in 1662, and acted upon by the 
parishioners ever since, operated as an abandonment of tne custom. 
— Lord Tenterden C. J. now delivered- the judgment of the 
Court. This case was before the Court on a motion for a new trial 
of certain issues directed by the Court. The principal issue (the 

(a) Hi/an; leim, 34 G. 3. P«al^.l^.P.C.\^. 

(6) 2 Str, 1145. (.c^ WUl«. ^^, 
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Others being in fact dependent upon this) was, Whether in the parish' 
of St. Martin in the Fields there has been from time immemorial a 
vestry composed of select persons, parishioners and inhabitants of 
that parish for the time being, or not ? The cause was tried before 
me : the jury found the affirmative. Considering this as a question 
whether Uiis parish has had a select vestry, or whether the inhabitants 
generally have met in vestry, this is the diird verdict 6nding a select 
vestry. The first was upon issues directed by this Court in the 
18 G. 2., and tried at the bar of the Court ; and it was consequen- 
tial to a trial in an action for a false return to a mandamus, at 
which, according to all probability, the same question had been 
tried, and the same verdict found, although the form of the record 
is not such as to shew this with entire certainty. The second was 
m the year 1792, in a proceeding in prohibition, in which questions 
of law might have been raised and put on the record to be taken to the 
highest tribunal of the country. There are also acts of parliament 
re&tiog to this parish, referring matters to the authority of the select 
vestry, and, consequently, recognizing the existence of such a vestry : 
and there was a statute in the reign of Queen Anne relating to the 
new churches built at that time, appointing the vestry of this parish 
of St. Martin's f as it then existed m practice, as a model to be fol- 
lowed by such of the new parishes as had not select vestries otherwise 
constituted. It was said, however, and said truly, that the select 
vestry of this parish, as it existed at the date of those acts of parlia- 
ment, is not precisely that vestry which may exist according to the 
custom found at the present trial. And a similar remark was made as to 
the two former trials ; whether correctly as applicable to the first of them 
only may be doubted ; as applicable to the opinion given by Lord 
Kenyan at the trial in 1792, on the form of the issue as then pre- 
sented, and to the evidence and verdict as conformable to that opinion, 
the remark is undoubtedly just. At the trial before Lord Kenyan^ 
the form of the issue wss treated as a question on a vestry composed 
of some definite number of persons, whereas the present record raises 
BO such question, and the jury were so informed by me at the trial, 
and the verdict must be considered as establishing a select vestry not 
necessarily composed of any definite number of persons. And this 
has given rise to the objections on which the motion for a new trial 
was founded. The objections were two ; first, that a custom for a 
select vestry of an indefinite number of persons, continued by election 
of new members made by itself, and not by the parish at large, was 
void in law. And, secondly, that the custom in this parish appeared 
by the evidence to have been discontinued and abandoned, and there- 
fore lost and gone. It is obvious that the first objection does not 
properly belong to a new trial ; but as the issues in this case were 
directed by the Court, with a view to a proceeding pending in the 
Court, it properly belongs to that view of the case ; and, therefore, 
the manner of bringing it forward and discussin*g it is not material. 
In support of the first objection, it was very strenuously urged^ that 
unless a number be fixed by the custom, below which the vestry must 
not fiedl, a vestry filling up its numbers at its own choice may allow 
itself to be reduced to two or three only, exclusive of the vicar and 
churchwardens, and thereby the whole government of the parish, as 
far as relates to the church and its management, and \!tv<& c^xxcdci- 
waidens' accpunts and other matters of that kind, ma^ i^\ \\i\a ^^ 
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hands of a number of persons much too small to secure reasonable 
, and proper management, and due attention to the interest of the 
inhabitants of the parish. It was also objected, that if the number 
be not limited, the vestry may consist of too many persons, even of 
the whole parish. This point, however, was little urged, and there is 
obviously no weight in it ; the great complaint against select vestries 
being, that they consist not of too many persons, but of too few : 
and if a maximum had been fixed by custom in the very remote times 
to which custom must go back, the number that might have been 
proper in those times might, and probably would, be too small for 
the great increase of population that has gradually taken place. 
We are also of opinion, that a custom of this kind is not void in law 
for want of a minimum. But although we are of this opinion, as a 
matter of law, I would by no means have it understood that we think 
the evidence or the verdict in the present cause establishes the fiM;t, 
that there may not be a minimum in this parish i It will be quite 
consistent with the verdict, and not inconsistent with the evidence, 
that the number should never be less than the lowest that can be 
found in any of the lists, and this I believe will, in no list, be found 
so few as twelve. The form of the issue raised no question of this 
kind. Now, although no numerical minimum be fixed by the custom, 
it by no means follows as a consequence, diat the number may be 
reduced to two or three, as the objection supposes : the law may 
consider it as part of such a custom as the present, that there diaft 
be a reasonable number. I am aware that this may lead to questions 
what shall be a reasonable number. Such a question, if raised, would 
be to be decided with reference to long-established us^e and to the 
population of the parish. That number, which might not be too 
small and not unreasonable three or four centuries ago, in a parish 
in which there might not be more than a dozen sul»tantial house* 
holders or even fewer, might not be reasonable on a change of circum- 
stances, when, by covering fields with houses, the number might be 
increased more than a hundred-fold. And whatever may be thought 
of the degree of influence, that the love of power exercises on human 
conduct, I believe the love of ease does not exercise less ; and as 
no instance is known in practice, in which two or three persons have 
gratuitously taken upon themselves the whole burthen of administering 
such of the affairs of a populous parish as belong to a vestry, I do 
not think there is any reason to provide in theory against such an 
occurrence, by requiring a definite minimum as essential to the 
validity of a custom. The question in this case, as in many othare, 
turns upon the balance of convenience. We think it more convenient 
that a custom of this nature should leave the number undefined, 
capable of being regulated by reason, and varying with the changes 
that time produces, than that there should be any fixed point, from 
or below which no change of circumstances should allow a departure. 
We therefore think the custom good in law. The second obgection, 
viz. that the custom in this parish appeared, by the evidence, to be 
discontinued and abandoned, and therefore lost and gone, is a ques- 
tion prop^ly suited to the motion for a new trial. It appears by the 
evidence, that in the year 1662 a faculty was obtained from- the 
Bishop of LondoHf naming forty-nine persons, together with the vicar 
and churchwardens, as the select vestry, and appointing that number 
ia future to be kept up by election, to be made by ten at least, toge- 
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iher with the vicar and churchwardens. In the year 1673, this numher 
often was by another faculty reduced to seven. These faculties have 
since been constantly acted upon, have been considered as governing 
the parish, and treated as a legal foundation of the practice that has 
since prevailed. It is clear that these faculties have no validity in law. 
As to the constitution of the first vestry thereby appointed, it appears^ 
that ten out of the fourteen vestrymen, exclusive of the vicar and church- 
wardens, who. were present at the vestry holden immediately before 
the promulgation of Uie first faculty, are part of the forty-nine named 
in that faculty. Now, if the vestry, as appointed by the faculty, 
and as it has since continued, were inconsistent with the vestry 
previously existing by the custom, there would be more weight in 
this objection than can at present be given to it. It is not incon- 
sistent with a custom fixing no definite number, that, for a certain 
period, the vestry should be considered as consisting of a definite 
number. If there may be any reasonable number, forty-nine may 
be thought to be that number, and may be considered as the proper 
number. Suppose a vestry, consisting of twelve or eighteen persons, 
should have come to a resolution to increase their number to forty- 
nine, and should do so, and recommend that number to be kept up 
in future, and that this resolution and recommendation should be 
followed in practice for a centurj and a half, nothing inconsistent 
with the antecedent usage would m fact be done. The resolution 
would have no binding force ; it might be departed from, and a 
greater or less number diosen, if the existing bocfv should think fit. 
And the case would be the same, even if it should appear, that 
during that time the vestry and the parishioners had thought the 
lesolution binding upon them, and hsiid acted under that opinion. 
And this is precisely the case of these faculties, and of the opinion 
and usage that have since prevailed. I have already observea, that 
ten members of the old vestry became members of the new ; and, 
therefore, the old vestry, or at least a majority thereof, may be con- 
sidorad as having acquiesced in the new. And it is as competent 
to the vestry to increase or diminish their number, as if no faculty 
had ever existed. And as the practice is not inconsistent with the 
custom, we are of opinion that the custom has not been destroyed, 
but still remains as the law of the parish. The rule for a new trial 
most, therefore, be discharged. — Rule discharged. 

47. Bennet v. Edwards, AT. T. 9 G. 4 — 8 B. ^ C. 702.— On An assistant 
the second trial (a) of this case at the Gloucester Spring assizes overseer ap- 
1828, before Park J., a verdict was found for the plaintiff on the ^e°69*G. 3 
fourth count, which alleged : — ^The plaintiff, before and at the time e. 12., and 
of the committing of the offence thereinafter mentioned, was an in- having, by vir- 
habitant of the parish aforesaid; and that before and at the time, tue of his office, 
&c. defendant was the assistant overseer of that parish. And that, In^hiTcus'^y 
theretofore, to wit, on, &c. ai, &c. the churchwardens and overseers is liable to a 
made a certain rate for the relief of the poor of the said parish, and penalty for re- 
which rate was afterwards and before, &c. allowed by, &c. and fusing to pro- 
published by the churchwardens and overseers of tlie poor of, &c. ; ^"habita^t*when 
and that afterwards, ai^ at a reasonable time, to wit, &c. plaintiff lawfully de^ 
requested defendant, as such assistant overseer, to permit him, manded, ac- 
plaintiff, to inspect the said rate, and then and there tendered to cording to the 

(a) See the report of the case on a motion for a new trial, 7 B.dp C. 586. |Ante, pi. 44. 
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him is, for the same. And although the defendant then and there 
(as such assistant overseer) had the said rate in his possession, yet 
he would not permit the plaintiff to inspect it, whereby defendant 
forfeited for such offence 20Z., &c. In last Easter term Taunton 
obtained a rule nisi for arresting the judgment, on the ground that 
it was not averred in the declaration, that it was the duty of the 
defendant, as assistant overseer, to exhibit the rate to the plaintiff 
when requested. — Batley J. According to the case of Spieres v. 
Parker^ nothing can be presumed after verdict except that which is 
expressly aliened in the declaration, or which is necessarily to be 
inferred from those allegations. Here it is not expressly alleged 
that it was the defendant's duty to exhibit the rate ; but we must 
see whether any fact is alleged, whence that obligation on him is 
necessarily to be inferred. By the 17 G. 2. c. 3., the action is 
given against churchwardens, overseers, and persons authorised to 
take care of the poor ; and it is therefore said that the defendant 
cannot be charged unless he falls within one of those three classes. 
I agree that he is not a person authorised to take care of the poor 
within the meaning of the statute. Neither is he a churchwarden. 
Is he, then, an overseer ? Certainly not for all purposes, but for this 
I think he is. The statute 59 G. 3. c. 12. $. 7. authorises the ap- 
pointment of assistant overseers; and every person so appointed is 
authorised to execute all such of the duties of overseer of the poor 
as shall in the warrant for his appointment be expressed. And, 
therefore, it is not sufficient to aver that the defendant was assistant 
overseer ; but that must be stated which expressly or by necessary 
implication shews that he was an assistant overseer with the duty in 
question cast upon him. If the duty of keeping the parish books 
and rates is imposed, I think the consequence follows that he must 
allow the inspection of them. If this were otherwise, the original 
overseer, when applied to for permission to inspect, might answer 
that he had them not ; the assistant overseer might say that it was 
no part of his duty to exhibit them : and thus the 17 G. 2. c. 3. 
would be rendered inoperative. I am therefore of opinion, that when 
the duty of keeping the rate is imposed, the duty of allowing an 
inspection of it is imposed also. Now, in the count in question, it 
is alleged that the defendant, as assistant overseer^ had the rate in 
his custody ; but he could not have had it in his custody as assistant 
overseer, unless it was specified in his appointment that h«. should 
have it. The allegation in this count could not therefore be satisfied 
without proof of its being specified in the appointment that be 
should keep the rate ; and if that was the duty of hl» office, the 
duty of allowing the inspection of it at reasonable times resulted 
from it. The plaintiff has allied that his demand was made at a 
reasonable time. I am therefore of opinion, that after verdict the 
plaintiff is entitled to recover on this count of the declaration, al- 
though it is certainly very imperfect in form. — Littledale J. The 
statute 17 G. 2. c. 3. makes three descriptions of persons liable to 
a penalty for not allowing a poor-rate to be inspected — church- 
wardens, overseers, and persons authorised to take care of the poor. 
^The defendant in the present case is not a churchwarden, nor a 
person authorised to take care of the poor, nor a complete overseer ; 
but, on a former occasion, the court held, that an assistant overseer 
having possession of the rate-books, under circumstances that make 
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it his duty to produce them, is an overseer within the meaning of the 
17 G. 2. c. 3. s. 3., and liable to a penalty for refusing to do so. 
in the earlier part of the count in question, there is no allegation 
that it was the defendant's duty to produce the rate; but in the 
breach it is said, that he refused to do so, although he had possession 
of it as such assistant overseer, and was requested to produce it at a 
reasonable time. The duties of an assistant overseer are certainly 
undefined, nor can we tell correctly what they are without seeing 
the warrant by which he is appointed. The rate-book might be 
delivered to him for the purpose of collecting the rale only ; but 
then the plaintiff must have been nonsuited; we are, therefore, 
bound to presume, after verdict, that the defendant' was proved to 
be such an assistant overseer as made it his duty to produce the rate 
to the plaintiff; and in general we may presume, that when a person 
has the custody of parish books, as a parish officer, he has them for 
all lawful purposes for which they may be wanted. Upon the 
whole, then, I think our judgment should be in favour of the 
plaintiff, although there is only just sufficient on the record to turn 
the scale against the defendant. — Parke J. I also am of opinion, 
that there is just sufficient on the record to warrant a judgment for 
the plaintiff. I find it decided in Bennett v. Edwards, that a 
person to be within the 17 G, 2, c. 3. need not be an overseer for all 
purposes ; and I think that decision correct. Now, the declaration 
before us states, that the defendant was an assistant overseer, which 
must mean an assistant overseer appointed under the 59 G, 3. c. 12. 
s. 7. I also find it alleged that he, as such assistant overseer, had 
the rate in his possession at the time when an inspection of it was 
demanded. According to Spieres v. Parker, we must assume that 
it was delivered to him for some purpose connected with the duties 
of his ofiBce ; and, as those duties can only be some of the duties 
of the principal overseer, he would have the rate in the same way as 
the overseer himself. If so, it follows that he was bound to produce 
it when lawfully demanded, and is liable to a penalty for refusing to 
do 80. If this were otherwise, the parishioners might be altogether 
deprived of the means of obtaining an inspection of the rate. The 
rale for arresting the judgment must therefore be discharged. — Rule 
discharged. 

48. Rex V. Great Faringdon, E. T, 10 G. 4.-9 B. ^ C. 541. A rated parish - 
— Talfourd had obtained a rule nisi for a mandamus to the guardians, *?*lf' ***? * 
churchwardens, and overseers of the poor of the parish of Great [j^| accounte^f 
Faringdon, in the county of Berks, commanding them to allow the expenditure 
R. B. Gill, an inhabitant of the parish, and liable and entitled to be of the parish 
rated to the rates for the relief of the poor of that parish, to inspect ™°°i®.^ kept by 
the books of accounts of the receipts, expenditure, and application fh*e*p(J^iJ^ap- 
of the rates of the said parish, and to take copies thereof and extracts pointed under 
therefrom at his own costs. It appeared by the affidavits in support 22 G. 2. c. 83. 
of the rule, that Gill was an inhabitant of the parish liable to be *°d th^ Court 
rated ; that the care and management of the poor of the parish, |^yg t6 'Se'*' 
pursuant to the provisions of the 22 G. 3. c. 23., was committed to guardians, &c. 
a visitor and guardians, who were appointed annually under that commanding to 
act, and two churchwardens and overseers; that the guardians, allow such in- 
acting under the control of the visitor, had the entire care and ^F^**®''^* 
management of the poor, and that the overseers merely assessed and 
collected the poor-rates, and paid them over to the guardians ; that 

H 
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the accounts of the gaardians, with the vouchers, were regularly 
produced at a meeting held the first Monday in every month, for 
the inspection and examination of the parishioners, and were so 
inspected and examined ; that at a meeting on the 8th of Aprils 
such accounts for the last year were produced for the inspection of 
the parishioners, and having been approved of at such meeting, were 
verified upon oath by W. Higgins, the acting guardian, before a 
justice of peace, and afterwards examined and passed by the visitor 
of the poorhouse, who was also a justice of peace for the county; 
that Gill had applied to the guardians for leave to inspect the books, 
and had been refused. — Lord Tenterden C. J. We have no 
doubt that the party is entitled to inspect the books at a reason- 
able time. Assuming that he has no right to appeal, or that the 
time for appeal is gone by, he may have other good reason for in- 
specting the books. He has a right to see what has been done. 
The rule, therefore, must be made absolute. — Rule absolute. 

49. Rex V. St. Bartholomew the Great, T. T. 1 W. 4.-2 B. ^ Ad. 
506. — A mandamus issued, calling upon the churchwardens and 
overseers of the poor of St. Bartholomew the Great, in the city of 
London, to give public notice of a vestry of such of the inhabitants 
of the said parish as were by law entitled to attend vestry meetings, 
and of the place and hour of holding the same, for the purpose, if 
they should think fit, of establishing a select vestry for the concerns 
of the poor of the said parish, and of nominating and electing the 
members thereof, if it should appear to the vestry so summoned, 
that such select vestry ought to be established in pursuance of and 
according to the statutes in that case made and provided ; or that 
the said churchwardens and overseers should shew cause to the con- 
trary. The return made by the churchwardens and overseers stated, 
that the said parish was an ancient parish, and that there was and 
had been in the same, from time immemorial, an ancient and laud- 
able custom, that the rector of the church of the said pariah for the 
time being, and the two churchwardens for the time being, and such 
parishioners of the said parish as should have served the office of 
upper churchwarden of the said church, and such other parishioners 
as should have been elected by the suffrage of the greater number of 
the said rector and parishioners, being members of the vestry of the 
said parish, in vestry parochially assembled, were used and accfus- 
tomed to be members of the said vestry of the said parish, and, ex- 
clusively of the other parishioners, to meet in the vestry of the said 
church, and there to consult, treat, and deliberate among themselves 
of the parochial n^atters and other things concerning the said church 
and parish, or the advantage and benefit of the said pariah, and to 
act as a select vestry for the concerns of the poor of the same. The. 
return further stated, that the rector of the parish, the churchwardens 
making the return, and certain parishioaers therein named, at the 
time when the writ was received, were members of and constituted, 
and at the date of the return still were members of and constituted, 
the vestry of the said parish according to the custom ; some of the 
last-mentioned parishioners having previously served the office of 
upper churchwarden, and the residue having, before they became 
members of such vestry, been duly elected by the greater number 
of the rector and parishioners members of vestry, in vestry parochially 
assembled. And that the duties imposed on select vestries by the 
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act passed in 59 G, 3., to amend the laws for the relief of the poor, making orders 

had immemoriaUy been ased and accustomed to be performed and ^^^ the govem- 

execnted in the said parish, and still were and continued so to be ^^ whicT" 

by the vestry so constituted by the said custom as aforesaid. — could not have 

Ln^i^EDALE J. I am of opinion, taking the whole of this return existed before 

together, that it cannot be supported. The custom alleged, so far ^^® statute 43 

as it regards consulting and deliberating on things concerning the ** 

church, and the parish generally, is good ; and I am not prepared 

to say that the custom to act as a select vestry for the concerns of 

the poor of the parish is objectionable. For although the first pro-* 

vision for the poor by statute was within legal memory, yet before 

the statute of Elizabeth there were modes in which the poor were 

provided for, by voluntary contribution of individuals, by the bounty 

of the monasteries, and in other ways ; and the management of the 

relief thus afforded may, in any particular parish, have been intrusted 

to a select vestry, though not possessing any compulsory powers. 

But the return goes on to state that the vestry has, from time 

immemorial, performed the duties imposed on select vestries by the 

aet 59 G. 3. e. 12. I admit that there are cases in which matters 

of recent origin may be brought under ancient customs, as it was 

held in Wilkes v. Williams (a) that an immemorial exemption for 

aU offieers of the Court of Chancery extended to persons filling 

newly created offices in that Court. But on looking into the statute 

59 G. 3. c. 12., it is clear that the principle of that case does not 

apply here. There are certain duties expressly imposed by the act 

which cannot have been immemorial ly performed. The examination 

into the state of the poor, and inquiry as to proper objects of relief, 

may have been carried on before legal memory, and orders may have 

bec»i made before that time for relief, out of such funds as then 

existed : but the vestry cannot have superintended the collection 

and administration of all money to be raised by the poor's rates, 

nor can they have given directions to which overseers could be re- 

qtrired, in the execution of their office, to conform, till after the 

statute of Elizabeth. There are also enactments in other parts of 

59 0. 3, c. 12., relating to the discharge of duty by select vestries, 

wiich are equally inconsistent with the supposition of such duty 

beiag performed before the act of Elizabeth; as in sect. 2., where 

power is given to justices to make an order (first summoning the 

oivrseers) in case of adequate relief being refused by the select 

vettry ; the clause (sect. 6.)* for appointing non-resident overseers 

on the nomination and at the request of the vestry ; and other pro- 

vitioos which it is unnecessary to go into, because it is sufficiently 

dear iVom the parts of the act already mentioned that the custom 

relied upon is not truly alleged. — Parke J. I am of the same 

opinion. By the statute of 59 G. 3. the inhabitants of a parish 

have a right to establish a select vestry according to the provisions 

there made, except in certain specified cases ; one of which is, where 

there is already in the parish a select vestry, established and acted 

iqpon by virtue of ancient usage or custom, and which vestry would 

be disturbed in its functions by the establishment of a new one. 

But supposing such a vestry to exist, with a control over the poor, 

it ought, in order to exclude the operation of the act, to have already 

(o) Sr. R. 631. 

h2 I 
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as extensive powers for the regulation of the poor as the statute 
gives to new select vestries. And the present return states that the 
ancient vestry has immemorially performed all the duties imposed 
by the statute. Then the question is, looking at this statement, 
and comparing it with the statute, whether it can by possibility be 
true. Among the duties imposed by the statute is that of super- 
intending the funds raised by poor's rates ; and it is enacted that 
the overseers, in the execution of their office, shall conform to the 
directions of the select vestry, which is substantially a provision that 
the vestry shall make orders to be binding on the overseers. Now 
we know judicially that there were neither overseers nor poor-rates 
before the 43 Eliz. The ancient vestry may have had, from time 
immemorial, the power of applying and managing funds raised for 
the relief of the poor otherwise than by compulsory rates, and there 
18 no reason that they should not continue to enjoy that authority, if 
existing. But it is also clear that the inhabitants are not precluded 
from exercising the power of appointing a vestry to discharge those 
functions, and very important ones they are, which arise out of the 
poor-law first established by the statute of Elizabeth, And this 
decision will agree with the opinion expressed by Lord Tenterden in 
Rea: v. Woodman (a). — ^Taunton J. The parish has, primS, facie, 
a right to that which is sought by the present mandamus. Then is 
any reason shewn why they should not obtain it ? The return states 
that the ancient vestry has been accustomed to act as a select vestry 
for the concerns of the poor ; in what way, is not there specified ; 
but it is afterwards said that the duties imposed on select vestries 
by 59 G, 3. c. 12. have immemorially been executed and still are so 
by the vestry constituted by custom as aforesaid.. This, as an ex- 
position of the mode in which the vestry has been accustomed to act 
for the poor, is manifestly untrue, because it is impossible they 
should have immemorially discharged some of the duties imposed by 
the act, which have been already pointed out. The return then 
cannot be supported, inasmuch as it discloses matter which we 
know judicially not to be true. No blame is to be imputed on this 
account to those who prepared the return, for it was impossible, 
under the circumstances, to make it tenable. With regard to the 
exception in sect. 36., if that could be understood as preventing the 
formation of a new select vestry in any parish where one had already 
existed, and exercised any superintendence over the concerns of the 
poor, it would follow that such a parish could not by possibility 
have a select vestry to carry on the management of the poor accord- 
ing to the provisions of the act. An ancient vestry may perhaps 
have a concurrent jurisdiction with one appointed by the statute, on 
some matters relating to the poor, as well as the power which has 
usually belonged to vestries in ecclesiastical and other parochial 
affairs, but that is not material to our decision on the present return. 
—Peremptory mandamus awarded. 
By an act for 50. Rex v. St. Mary Abbotts, Kensington, T. T. 1 W. 4.-2 B. 

the relief of the ^ Ad. 1^^.— French obtained a rule in this term, calling on the 
Sh' ^e near trustees of the poor and the vestry clerk of the above parish to show 
churchwaidens, csiuse why a mandamus should not issue, commanding them to call 
and overieers a meeting of the trustees for the purpose of swearing and admitting, 

(tt) 4 B. «5 /I. 607. 
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and at such meeting to swear and admit, John Johnson, as one of for the time 
the fifty-one trustees of the poor of the said parish. The affidavits ^^S» ^^^ oe^' 
in support of the rule referred to an act, 17 G, 3. c. 64., for the ^^^ereto 
better relief and employment of the poor of St. Mary Abbotts , Ken- be trustees for 
sing ton, by which (after providing that the vicar, churchwardens, and putting the act 
overseers for the time being, and certain other persons particularly ^^ execution ; 
mentioned, should be trustees for putting the statute in execution,) ^^ to^bTheS 
it was enacted that the vicar, churchwardens, overseers, and parish- every third year, 
ioners qualified as was after-mentioned, should meet in the vestry to elect new 
room of the said parish on Thursday in Easter week, in every thira trustees in the 
year from and after the passing of the act, or within ten days then J^'"?, 1?* 
next ensuing (notice having been given as by the act was directed) ; have died re- 
and they, or the major part of them so assembled, should examine moved, become 
and enquire how many of the trustees in the act before named, or dis<iualified, or 
their successors, should have died, removed out of the parish, or ffi"^""**^,^* 
should have refused or neglected to act for the space of two years the number 
preceding such meeting, or should appear to have become otherwise should every 
disqualified to act in the execution of the said statute ; and the said ^^^^ y^^' be 
vicar, &c. were thereby authorized and required to elect and appoint ^^^^ "P ^'^*^' 
by ballot one other fit and proper person, being a parishioner, quali- besides the^icar 
fied as therein mentioned, in the room of every such trustee so dying, churchtoardens,* 
removing, refusing, or neglecting to act, or having become divSquali- and overteeri for 
fied, or of any trustee who should be desirous of relinquishing the J?® ^"f^^^^fe* 
trust and should give due notice thereof, so that the number of trus- oneTtrusteet 
tees for putting the act into execution should every third year be having become 
filled up to the number of fifty-one, over and besides the vicar, churchwarden, 
churchwardens, and overseers of the poor for the time being. The ^^^^* *bat no 
affidavits went on to state that at a meeting holden for the purpose createJ^thereby. 
of filling up the list of trustees, at which John Johnson, the party 
making this application, attended, it was proposed that the name of 
Mr. Charles Chesterton should be struck out of the list of the said 
fifty-one trustees, and that some other person, being a parishioner, 
should be elected in his stead, inasmuch as he was then (as he con- 
tinued at the time of swearing the affidavit) filling effectively the 
office of vicar's churchwarden of the said parish, and as such, was, 
in hght of his office, entitled to act as a trustee without having his 
name in the list of the said fifty-one trustees, and that therefore 
fifteen vacancies were 'to be filled up, otherwise there would only be 
fifly 'trustees over and besides the churchwardens, overseers, and 
vioark It was further stated in these affidavits that there were in 
fact, at the time of that meeting, fifteen vacancies to be filled up, 
incladiog that alleged to be made by Chesterton's becoming church* 
warden z and that Johnson, being duly qualified, offisred himself as 
a candidate, was duly elected one of the fifteen, and afterwards pre- 
sented himself to the vicar and trustees and their clerk, to be sworn 
in, but was rejected by them. The affidavits in answer also referred 
to the act of parliament, and stated, that at the meeting in question^ 
according to the course which had been customary on such occa- 
sions, fourteen vacancies were declared as having been occasioned by 
death, removal from the parish, non-attendance, and relinquishment; 
and thereupon fourteen persons were duly elected by ballot in the 
room of those who had so vacated the office, each of them having 
more votes than the said John Johnson, and that those persons after^ 
wards duly qualified themselves ; that at the time of the election 
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there were fourteen, not fifteen, vacancies (Chesterton not being 
considered as having vacated his office of trustee) ; and that on former 
occasions (which were specified) when trustees were appointed church- 
wardens, no vacancy was declared on that account.—- Per Curiam, 
There was no fiftieth vacancy unless Chesterton became disqualified 
by taking the office of churchwarden. On looking to the whole of 
the act, this does not appear to be its meaning. The intention was, 
that there should always be fifty-one trustees, besides any who might 
be so merely by virtue of office. A person by becoming an official 
trustee does not forfeit the character of trustee which he held by 
previous appointment. It was evidently not considered essential that 
the full number of fifty-one besides the vicar, churchwardens, and 
overseers, should always be kept up, for if so, the elections would not 
have been triennial, but provision would have been made for filling 
up each vacancy as it occurred. — Rule discharged, but without costs. 

By ancient cu»- 51. Rex v. Brain, E. T. 2 W. 4.-3 B. Sr Ad, 614. 

torn a select 

vestiy was to consist' of the rector, churchwardens, and those who had served the office of upper 

churchwarden, and other parishioners to be elected by the vestrymen. The practice in modem times 

had been to elect as vestrymen those parishioners only who had been fined for not serving the office of 

upper churchwarden : Held, that they were good vestrymen. 

By a local act 52. Whitchurch v. Chapman, T, T, 2 W, 4.-3 B. ^ Ad. 691. 

Mr^^tS *"" —Debt for penalties on 17 G. 2. c. 3. s. 3. The declaration stated 

pairu^, guarr ^^^^ ^^^ plaintiff was an inhabitant and parishioner of the parish of 

dians of the St, Lawrence, in the town and county of the town of Southampton, 

poor were ap- that the defendant was clerk to the guardians of the poor within the 

pointed, wid |^^jj ^^^ county, and was a person authorised to take care of the 

to appoint a P^^^ within the same ; that a poor-rate was made by the guardians, 

clerkTand to confirmed by two magistrates, and duly publii^ed ; that the plaintiff 

make rates; and requested the defendant, being such clerk to the guardians, znd. a 

*^^ JP?°™*®* person authorised as aforesaid, and having the care and custody of 

porting to ^ ' ^^^ books and rates, to permit him, the plaintiff, to inspect the rate, 

rates made for and tendered to him Is, for the same, but that the defendant refused, 

the said parish- The second count stated that the defendant was clerk to the guar* 

es, and ^1 pa- (jjans, and had by law thie care and custody of the rates of the said 

thrsetUem(fnt° ^owa and county of the town of Southampton ; and then alleged 

of the poor, demand and refusal. At the trial before Tauntofi J., at the Summer 

were to be de- assizes for the county of Hants 1831 , it appeared that by a local act, 

^h^'^h^^r?* 13 G. 3. c, 50., the several parishes in the town and county of 

and^T^seere ^0 *^uthampton were united into one district for the purpose of main- 

the clerk of the taining, relieving, and employing the poor of those parishes, cmd that 

guardians for certain persons therein named were incorporated by the name of 

the time being, «< The Guaitiians of the Poor within the Town and County of the 

7^^^rfuJ^^^^ " Town of Southampton," to whom the care and management of the 
cause tne same ^ . .. * % , % 1 « . -t^ ^ • •■/» 

to be preserved P^'^^^ ^^ the said several parishes was thereby committed. Section lo. 

and filed. The authorised the guardians, or any nine or more of them, to nominate, 

^^^^ *^® appoint, and employ from time to time, such person and persons as 

■ S'lwsuia amd ^ should think proper, to be and officiate as clerk. By sect. 21. 

out-poorweekly, ^^ guardians were authorised to make rates. By sect. 43. it was 

and transacted ' enacted, that *' all rates and books purporting to be rates made for 

some other mat- « the relief of the poor of the said several parishes, and all other 

ters relating to u Stings and papers whatsoever relative to the settlement of any 

Aad^^cugiody '* P^^' within the said several parishes, shall be delhrered by the said 

of the books: ^' churchwardens and overseen respectivdy to the clerk of the said 
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*' guardians for the time being, who shall cause the same to be pre- Held, that ke 
" served and filed, so that reference may be had then^to at any future wasnotaperson 
" tinae." It appeared further, that the defendant was appointed liable to tte 
clerk to the guardians, and that, he every week paid money to the S^J^**^ S» 
casual poor and out-poor, amounting sometimes to 60/. or 70Z. ; that 17 0. 2. e, 3. 
he received a check for the amount from the chairman of the guar* s. 8. upon 
dians ; that the assistant overseer collected the rates ; that the de- churohwardcni, 
fendant always applied to the justices on the subject of illegitimate other^ions 
children ; and that when the guardians were applied to for relief, they amthonted to 
always referred to the defendant. He attended the meetings of tdk» car§ of th$ 
guardians, which took place twice a week, and acted as clerk. The P^^»,^^ *»ot 
books remained in his custody. A rate having been duly made and ^Jabitenf ?o* 
published in April 1831, the plaintiff, a rated inhabitant and rate inspect the ratei. 
payer, demanded to inspect the same, but was refused. Upon these 
lacts Taunton J. was of opinion that the defendant was not a party 
authorised to take care of the poor within the 17 G. 2. c. 3. s, 3., 
and therefore not liable in this action, but he directed the jury to find 
a verdict for the plaintiff for one penalty of 20/., reserving liberty to 
the defendant to move to enter a nonsuit. A rule nisi having been 
obtained for this purpose — Lord Tenterden C. J. No persons are 
subject to the penalty imposed by the stat. 17 G. 2. c. 3. s, 3., but 
churchwardens, overseers, or persons authorised to take care of the 
poor. The defendant was neither a churchwarden, an overseer, nor 
a person authorised to take care of the poor. The guardians were 
the persons so authorised. In Bennett v. Edwards (a), the defend- 
ant was an assistant overseer, the case, therefore, fell within the 
words of the act ; and he appeared to be the only person who had 
possession of the rate. — Littledale J. In Bennett v. Edwards^ 
the defendant, who had the custody of the rate, was a person author- 
ised to take care of the poor. Here, by the local act, the clerk of 
the gudidians is to have the custody of the poor rate, but the 
guardians are the persons authorised to take care of the poor, and 
^ demand of inspection ought to have been made on them. — 
Parks and Taunton Js. concurred. — Rule absolute. 

63. Rex V. St. Mar tin-in-the -Fields, T. T. 2 W. 4.-3 B. ^ Wh«re an 
Ad. 907. — A rule nisi was obtained in last Easter term for a man- v^^^exfsS 
dasMis calling on the defendants to ^ve public notice of, and to in a parish, 
convetie, a general meeting of the rated inhabitants of the parish for having and ez- 
the purpose of establishing a select vestry for managing the concerns ercising certain 
of the poor according to the statute (59 G. 3. 0. 12.), and to nomi- ^J^*^^^^® 
nate and elect such and so many substantial householders, &c., not and^Tofthe 
exceeding twenty, nor less than five, as should at any such meeting poor, but not all 
be thought tit to be vestrymen. It appeared on affidavit made in ^^e P2T®'*vf*' 
answer to the application that there was an ancient select vestry in ^^JJ^^^C? 3 
the parish (b) ; that by virtue of several acts of parliament (23 G. 2. c. 12. to be ex-' 
c. 35., 2 G. 3. c. 22., 7 G. 3. c. 39., 10 G. 3. c. 75.) the vestrymen ercised by select 
had acted with the parish officers and certain other inhabitants in vestries, the 
the care and management of the poor ; and that they had by the ^^JJ|^^^ 
last-mentioned act a joint authority with the parish officers and with calling on the 
certain inhabitants in making poor-rates and enforcing their payment, parish officers 
Ft did not, however, appear that the vestry enjoyed all the powers ^ convene a 
required by the act 59 G. 3. c. 12. to be exercised by select vestries, "oetrngpttr- 

<«) 7 fi. ^ C. 566. (b) See GoUing y, Ftrm^ 7 B.^ C. 765. 
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luanttothe — Lord Temterden G. J. The new vestry being intended only to 
*^ ^? *tehF^" exercise those special functions required by the act, which the pre- 
JoTaMw select ^"^ vestry cannot perform, I think the rule, as to the first part of it 
vestry, to per* may be made absolute. The other part, perhaps, had better be taken 
form those fiinc- separately.— LiTTLEDALE J. The act provides, by sect. 36 that 
tions under Uie nothing therein contained shall take away or affect the powers or pro- 
former vestry^ visions of any special or local act ; therefore a new vestry may be 
could not dis- furnished wilii the powers given by this statute without destroying 
charge; but not the former vestry. — Parke J. The thirty-sixth section enacts, that 
otherwise to in- ^^^j^ ^f ^[ig directions and powers of that act as are not repugnant 
terfere wit it. ^^^ ^^^ incompatible with the provisions of special or local acts, shall 

be adopted as in other parishes or places, and that no ancient select 
vestry should be disturbed. The powers sought in this case are not 
repugnant to the provisions under which the former vestry has acted. 
If, indeed, this parish has had a local act^ giving the old vestry all 
the powers specified by 59 G. 3. c. 12., that vestry could not have 
been interfered with. — Taunton J. concurred. — The rule was made 
absolute as moved for, it being understood that different days were to 
be appointed for the two purposes mentioned in the rule. 
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Of the Indenture. — 1 Bott. pi. 642. 

The statute 10 ^^' ^^^ ^- ^<^^€8end, H, T. 2 W. 4.-3. B. ^Ad. 240.— Upon 
G. 2.C.31.S. 6., 2Ln appeal against an order of two justices, whereby Joseph Needham, 
after reciting the waterman, and Sarah his wife, and their children, were removed from 
inconvenience the parish of West Thunnock in Essex, to the parish of Gravesend 
b termen*^^ in Kent, the sessions confirmed the order, subject to the opinion of 
&c. taking ap- this Court on the following case : — Needham, the pauper, before and 
prentices before when he was bound apprentice as after mentioned, was living in the 
they are house- parish of Gravesend with Mr. Twiss, lighterman and freeman of the 
keepers or have^ waterman's company, as his servant. Twiss had at that time two 
tation for them- apprentices regularly bound to and serving him. It was agreed he- 
selves or their tween Twiss and Needham that the latter should be his apprentice, 
apprentices, en- and with this view he was sent up by Twiss to Waterman's Hall to 
nS^be^awfuHor ^ bound to Mrs. Elizabeth Pearce, who was entitled, as the widow 
any waterman, "^^ * freeman of the waterman's company, to take apprentices. She 
though a free- was living at Gravesend, at the house of her daughter ; and she had 
man of the (wa- no business or residence of her own. At Waterman's Hall Needham 
terman's) com- ^^ regularly bound to Mrs. Pearce for seven years from the 11th of 
^dow, to take October 1 804, but upon an understanding that he was to serve Twiss. 
to keep any per- He never went to or served Mrs. Pearce, She retained one part of 
son as his or her his indentures, but Twiss bore the expenses of the bindmg, and paid 
apprentice, un- jjg^ ^ ^^^^ ^f money every quarter in consideration of Needham' s ser- 
shall be the oc- ^^^^^ ^ ^ong as Needham stayed with him. The latter resided with 
cupier of some him in the parish of Gravesend, and served him, conformably to the 
house or tene- indentures, for about two years ; he then ran away, and never re- 
hJr*1hi^or*** turned to the service. On the 19th of January 1815 he was made 
heilelf a^such ^ freeman of the waterman's company, as having served Elizabeth 
apprentice ; and Pearce. It is the practice of the waterman's company to confer the 
that he at she freedom of that company upon apprentices who may not have served 
sAa/J keep such iij^jj. masters regularly during all the time for which they were bound. 
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if the masters are satisfied, or are remunerated for lost time« The apprentice io 
court of quarter sessions held that the indentures were not rendered ^^® **"* hojue 
void by the stat. 10 G. 2. c. 31. s. 3. and 5., and that service under JJherelThe or 
them conferred a settlement ; and they confirmed the order of she shall lodge 
removal, subject to the opinion of this Court as to the validity of or lie, on pain of 
the indentures. — Lord Tenterden C. J. In support of the forfeiting 10/. 
settlement of the pauper in Gravesend, and of the order of ^'fiv^McSDn^ 
sessions, it was contended that the indenture of apprenticeship it provided, that 
was not void, but only voidable at the election of the parties to no such freeman 
it, and The King v. St. Nicholas, Ipswich (or St. Nicholas and St. **' .{"®"^°/,' . 
Peter's (a),) and some other cases which uphold the authority of ^ retLn more 
that case, were cited in support of the argument. On the other side than two ap* 
it was contended that the binding in this case, being in direct violation prentices at the 
of tlie provisions of the statute 10 G. 2. c. 31., was absolutely void; 5^™« **"*«» ^'^' 
and the case of The King v. The Inhabitants of Hipswell (6) was Hel^Tthlrtb 
relied upon as an authority in point. Upon reference to the statute section 6. any 
5 Eliz. c. 4., and the 10 G. 2. c. 31., a manifest distinction will be contract to take 
found. The clause of the statute of Elizabeth declaring that iuden- ^^ apprentice, 
tures and bindings otherwise than by the statute is limited and pro- g«^'^°*** ^ 
vided, shall be clearly void, is the forty- first section. The clause widow, not be- 
which was relied upon in The King v. St. Nicholas (c) for the pur- ing an occupier 
pose of shewing the indenture to be void, is the twenty-sixth section. J^some honse. 
But this twenty-sixth section is not negative or prohibitory ; it is ^read' two°^ - 
permissive only. It allows a householder in a town corporate to prentices, was 
take an apprentice of the description therein mentioned for seven prohibited; and, 
years. The apprentice thus allowed to be taken is the son a freeman, therefore, that 
not occupying husbandry, nor being a labourer, and inhabiting in the ^^'51™'*^ 
same or some other city or town corporate. But this section does by indentore of 
not enact that no apprentice shall be taken, who is not the son of apprenticeship 
such a freeman as therein mentioned, or that an apprentice shall not to serve the 
be taken for less than seven years. And if a binding for less than T^^ ^[^ ^ 
seven years had been held void, it would have been difficult to say having' snch 
that the binding in a town corporate, of the son of a person not fall- house, &c. but 
ing within the description in the statute, must not be void also ; and >t heing under- 
this appears to have been the opinion of Lord Hardwicke. It is well J^°^ y^ **• 
known that the policy or expediency of this and some other of the the house of a 
provisions of this statute of Elizabeth had ceased to be acknowledged fireman of the 
before the decision in the case I have mentioned. And the other company (which 

Judees of the Court, accordin&c to the report by Burrow, observed ^^ ^v.* *°^ ^ 

- ^ , 1 1 /P • 1 . .• ^\ . li 11. serve him con* 

that the act seemed more benencial to corporations than to the public fonnably to the 

in general. Indeed, it bears a strong resemblance to the system of indenture, he 
keeping persons in the caste in which they were born, that prevails having two other 
in some parts of the East. But the fifth section of the statute 10 apprentices at 
G. 2. c. 31. is negative and prohibitory. It recites a mischief, and indenture was 
for remedy thereof enacts that it shall not be lawful for a waterman absolutely void^ 
or his widow to take, retain, or keep an apprentice, unless he or she and no settle- 
be the occupier of a house or tenement to lodge him or herself and ?*°^^^!Si 
the apprentice. Sect. 4, prohibits a waterman from taking more .y^"^8>^ 
than two apprentices. It is clear, upon the facts found, that the 
binding of this pauper was an evasion of these sections. The contract, 
then, was a prohibited contract, and this case falls within the princi- 

(a) Burr. S. C. 91. (b) 8 JB. ^ C. 466. 

(c) 6 Burr. S. C. 91. 
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pie of the decision of this Court in The King v. The Inhabitants of 
HipsweU (a). Upon the authority of that case^ and upon the dis- 
tinction between a prohibited contract and a provision like that of 
the twenty-sixth section of the statute of Elizabeth^ we are of 
opinion that this indenture of apprenticeship was absolutely void, and 
that no settlement could be gained under it ; and consequently the 
rule for quashing the orders must be made absolute.— -Orders of ses- 
sions quashed. 

Of the Stamp Duty, — 1 Bott. pi. 661. 

A pauper was 55. Rex v. Aylesbury, E. T. 2 W. 4.-3 B. ^ Ad. 569. — On 
^""^•PP^"' appeal against an order of removal from Aylesbury to Leighton Buz- 
^ 3apuW^" *^^'*^> ^^ ^^ county of Bedford, the sessions quashed the order, sub- 
charity. Tbe ject to the opinion of this Court on the following case : — ^The pauper, 
ftiaster cove- on the 4th of November* \^23, was bound apprentice by the trustees 
naiited to find Qf ^ public charity to William Fryer for seven years. The master 
aTOsurd**was^ covenanted to find the pauper meat, drink, apparel, washing, lodgings 
ing, &c. Before c^d all other things needful during the apprenticeship. Before the 
the execution of indenture was executed, the father of the pauper, who was no party 
the indenture, (q \i^ agreed with the master to find the pauper clothing and wash- 
Mf who was ^"^ during the term, and he accordingly did so during great part of 
not a^rty to ^^ ^i™^ > ^^cl the clothes and washing so supplied might amount to 
it, agreed with lOZ. in value. The master said he would not have taken the pauper 
the master to unless the father had made such agreement. There was no evidence 
^*^® ^S^ ^^^ ^® trustees of the charity were privy to this arrangement. The 
washing during indenture was not stamped, and it was objected by the appellants, 
the term ; and that tlie apprentice had not been bound by, or at the sole charge 
he did so. It ©f a public charity ; and, therefore, that the want of a stamp ren- 
^iL^ ^t^toes ^^^^'^ ^^® indenture invalid ; and the sessions allowed the objection, 
were privy to ^^^ question for the opinion of this Court was, whether the inden* 
this engage- ture ought to have been stamped under the statute 55 G. 3. c. 184.(6) 
meat. — Lord Tenterden C. J. I cannot distinguish this case from 
. ^^ ^^:^ ^^^ V. Leighton (c), where this point seems to have been very fully 
not require to be considered. That case turned upon the 8 Anne, c. 9. s. 45., the 
stamped, be- words of which are very similar to those of the 55 G. 3. c. 184., 
cause either the sched, part 1 . tit. Apprenticeship, and the decision proceeded on 
Jg**''?®** ^y the ground that there was no obligation on the part of the master, in 
prov^edethes the absence of express stipulation, to provide clothes or sustenance 
was not a thing for an apprentice, and therefore that the agreement so to do by the 
secured to be £aither could not be considered a benefit to the master ; and the con- 
^hJ^^ eluding words of Lord Kenyan's judgment apply to the present case: 
the master wiib^ " ^^^ ^^^^ meaning of the statute of Anne is, that where money or 
in tbe 55 G. 3. " money's worth is given to the master by the friends of the apprentice 
c, 184. ieh$d, ** by way of premium, a duty ought to be paid for it ; but that where 
part I. tit. Ap- *< meat, clothes, &c. are to be provided for the apprentice, no duty is 
aaimmia^ibaT' P^y^^'®» because there is not any thing given to the master." It 
it was, &ea it ^ urged that that case is distinguishable because there the father eo* 

(a) 8 B. ^ C. 466. 

(6) By the 55 G. 3. c, 184. sched*part 1. tit. Apprenticeship ^ it is enacted, that if 
the sun of money, or the value of any other matter or thing which shall be paid, 
given, assigned, or conveyed to or for the use or benefit of the master or mistress, 
with or in respect of such apprentice, &c. or both the money and value of such other 
matter or thing, shall not amount to 30^ a duty of 1/. shall be paid. 

(c) 4 T. R. 732. 
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venantcd in tlie iiidenture to provide clothes, &c., but that here the was rM a* l»* 
benefit is given to the master by the father's agreement independent i°S * ^^^^ ^ 
of the indenture. But that agreement being prior to the indenture, **** ^wS^hb* 
if it was made without the knowledge of the trustees of the charity, o„| n,^ tppMa- 
it was a fraud upon them, and therefore void, even if the providing tice «b tlie tufk 
clothes could be considered as any thing given to or for the benefit that the luttter 
of the roaster ; but I think that the agreement by the father to pro- ^Jh^^'**^ 
vide clothes cannot be considered as having that effect. — Little- 
DALC J. I think this case falls within Rex v. Leighton (a). — Parke 
J. It is said that there is a benefit conferred on the master by the 
agreement of the father to provide clothes, and that that is equiva- 
loit to a sum of money. Assuming it to be so, the agreement was 
then a fraud on the trustees of the charity, for it is clear from the 
covenant in the indenture that they bound out the pauper on the 
faith that the master was to find apparel, &c. (6); and the latter 
eoald not have sued the father for not providing clothes, for there 
was no binding engagement on him so to do. — Patterson J. con* 
curred. — Order of sessions quashed. 

Of Parish Apprentices. — 1 Bott. pi. 736. 

56. Rex V CounUstkorpe, T. T. 1 W. 4. - 2 B. ^ Ad. 4S7.— ?^*P*"^'?' 
Upon an appeal against an order of two justices, whereby Thomas p^JJ^Jted tobe 
Watts was removed from the parish of Dingley in the county of nu^ between 
NorthamptoUj to the parish of Countesthorpe in the county of the church- 
Leicester^ the sessions confirmed the order, subject to the opinion of w»«len and 
this Court on the following case. The pauper was bound apprentice JlSgh*^^ i^ 
by the sole churchwarden and the overseers of the parish of Dingley^ Secoanty of 
to John March of Countesthorpe , by the following indenture, '' This Northampton, 
"indenture made the 27th day of February 1816, between John of the one part, 
" Rhoades sole churchwarden, William Clarke axid Stephen Hands^ Sf te^o 
" overseers of the poor of the parish of Dingley, in the county of in the counS^ of 
" Northampton of the one part, and John March of Countesthorpe Leicetter, of the 
'* in the county of Leicester ^ frame-work knitter, of the other part, other part, it 
"witnesseth that the said churchwardens and overseers of the poor X^uJl°|^*^ 
" of the said parish of Dingley, by and with the consent of two of churchwarden 
" His Majesty's justices of the peace for the said county, dwelling and cTereeera of 
" in or near the said parish, whereof one is of the quorum, have put ^^f parish of D., 
" and placed and by these presents do put, place, and bind Thomas ^"J ^J®^**", 
" WattSy aged fourteen years or thereabouts, a poor child of the his majesty's 
^* said parish, whose parents are not able to maintain him, with him juaicesrftU 
" the said John March, and as an apprentice with him to dwell and p^acefor th« 
" serve from the day of the date of these presents, until the said ^jf J^"{2'or 
" apprentice shall accomplish his full age of 21 years, according to „)^y theaaid^ 
** the statutes in such case made and provided.'' (The usual co- pariik, had 
venantswere then inserted). The indenture was duly executed and bound, &c,: 
attested, and in the margin the magistrates stated their consent in . r*? ^^^^ 
these words : " We, whose names are hereunder written, justices of consent in the" 
'^ the peace for the county aforesaid (whereof one is of the quorum), margin of the 
" do consent to the putting forth Thomas Watts an apprentice, indenture, de- 
** according to the true intent and meaning of this indenture, E. ^^^^ *^«™- 
** Griffin, Jas. Ord" The magistrates who signed the allowance ticLoftlie"' 
of the indenture, were magistrates of the county of Northampton, and county afort- 

(a) 4 T. K. 732. (b) See Rex v. Inhabitants of Baildon. 3 £. ^ Ad. 427. 
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Held, also for the county of Leicester. The pauper served more than forty 
that the woitU days in Countesthorpe under the apprenticeship. The question for the 

^ft^^A# Aft V A A ^#^P^ftMft^ft ^^ ^^ ^^ ^^ 

M^ L^ the CJourt was, whether he could gain a settlement by service under this in- 
same meaning denture. — Lord Tenterdbn C. J. The case of Rex v. Hinckley 
as the words would be an authority to shew that the words ** county aforesaid" in 
*J»<*^'**y '"k ^^® allowance in the margin of the indenture, are to have the same 
indeo^re • and °^^^"*'^S ^^ ^^^ words " said county" in the body of the indenture ; 
that it suffici- ' ^^^ i^ unfortunately happens in this case, that two counties are men- 
ently appeared, tioned in the body of the indenture before the words ^^ justices of 
by the reference ^/^g peace for the said county " and that Leicester is the one last 
*°orf th^tth ^21™®^ 5 whereas the justices who give the required consent, should 
consenting jus- be justices of the county of Northampton, I think we cannot in- 
tices were jus- tend that the county of Northampton was meant, merely on the 
tices of the ground that the indenture would otherwise have no effect. It seems 
county of North' iq ^^^ however, that it does sufficiently appear here, by the other 

parts of the instrument, that the words said county refer to the county 
of Northampton. The indenture states, " that it was made between 
the churchwarden and overseers of the poor of the parish of Dingley 
in the county of Northampton, of the one part, and John March of 
Countesthorpe in the county of Leicester, of the other part ; and it 
then witnesses, '* that the said churchwarden and overseers of the 
poor of the said parish of Dingley," (which had before been des- 
cribed to be in the county of Northampton,) ** with the consent of 
two justices for the said county dwelling in or near the said parish, 
have put,'' &c. Now, reading the instrument as a man wishing to 
understanding it, would read it, I should understand the words 
justices of the said county, as referring to the justices of that county 
in which Dingley is situate, and that was the county of Northamp- 
ton. — LiTTLEDALE J. I think we are not at liberty to intend that 
the words said county refer to Northampton, because otherwise the 
instrument would be void; but I think it does sufficiently appear 
here, that the justices consenting were justices of the county of 
Northampton. First of all, it describes the binding parties as the 
churchwarden and overseers of the poor of the parish of Dingley in 
the county of Northampton, and it afterwards says, that the said 
churchwarden and overseers of the poor of the said parish of Dingley, 
with the consent of two justices for the said county, dwelling in oir 
near the said parish, &c. The words said parish of Dingley, mean 
the parish of Dingley in the county of Northampton ; and if the lat- 
ter words had been again repeated, there could be no doubt that the 
words " said county" meant the county of Northampton. The effect 
of the word said parish of Dingley, is to incorporate, by relation, 
those words as part of the description of the parish of Dingley. — 
Parke J. Looking at the whole of the instrument together, I think 
that no person who reads it with the intent of putting a reasonable 
construction on it, and not of overturning it, can doubt the meaning. 
JRex V. Hinckley (a) decides, that the words county aforesaid in the 
margin are to have the same meaning as the words said county in 
the body of the indenture ; and here, looking at the context of the 
instrument, I have no doubt that the words said county mean the 
county of Northampton. — Taunton J. The last county named 
before •* justices for the said county," undoubtedly is Leicester, but 
immediately before those words, there are the words " said parish of 

(a) I B.^ A. 273. 



OF PARISH APPRENTICES. ]09 

Dingley" That parish had been before described as being in the 
county of Northampton. I think, therefore, that the words ** jus- 
tices for the said county/' may be redid, justices for that county in 
which Dingley is. But, besides, this being a mere formal objection, 
which goes to defeat justice, ought not to be encouraged ; and I 
^ould be disposed to put this case upon the broad ground which 
HoLROTD J. a most learned as well as cautious Judge, took in 
RexY. St. Mary's Leicester, (a) viz. that where two counties are men- 
tioned in the body of the indenture, so as to make it ambiguous, to 
which the justices belonged, we should intend that the words said 
county have reference to the county where the justices have juris- 
diction, upon the principle, that that construction which supports, 
and not that which destroys the instrument, should be adopted. — 
Order of sessions confirmed. 

57. Rex V. Mills, T, T. 1 W. 4.-2 B. ^ Ad, 57S.-^A rule nisi The statute 
had been obtained for a mandamus to the defendants, two justices 66 G. 3. c. 139. 
of the county of Essex, commanding them to consider and determine ':.^' ^}^\ 
whether there was any objection to the allowance, and as to the parish inden- 
fitness of allowing a certain indenture for the binding of William ture shall be 
Scarry a poor boy, belonging to the parish of Woversfon in the allowed by two 
hundred of Sanford in the county of Suffolk, and maintained in the justices of the 
general house of industry there, to Matthew Brook, of Wivenhoe in ^jcifuie ap- 
the county of Essex, shipowner and fisherman. The affidavits in prentice is to 
support of the rule stated, that Brook, a shipowner and fisherman of oe boand, givet 
Wivenhoe, being in want of an apprentice, applied to the directors *J?°^ justices a 
and guardians of the poor pf the hundred of Sanford in the county dSlemhjVmi 
of Suffolk (incorporated by an act of 30 G. 3. and empowered the propriety of 
thereby to bind out poor children residing in the house of industry the binding 
or belonging to the parish), and that they having satisfied themselves generally, and^ 
that Brook was a man of property and of good reputation, and ^rarJTtothe* 
eligible in all other respects, sent W. Scarff (aged sixteen years), fitness, respcc- 
belonging to Wolverston, and maintained in the house of industry tively, of the 
there, upon trial, and after he had staid two months, it was agreed ™»ster and 
that the binding should take place; that on the 18th of December ^PP'®'^**^- 
Scarff was taken before the acting justices of peace of the hundred 
of Sanford at the petty sessions, pursuant to the 56 G. 3. c. 139. 
s. I., and the justices enquired into the propriety of binding him 
apprentice to Brook, and having made all enquiries directed by that 
statute, declared that they thought it proper he should be bound, 
and made an order to that effect, and afterwards signed and sealed 
an allowance of the indenture. On the 29th of January 1831, 
Brook applied to the justices of the county of Essex assembled in 
petty sessions (there being eight present, and the defendants being 
two of them,) for the district in which Wivenhoe was situate, for 
their allowance of the indentures, but the application was opposed by 
the overseers of the parish of Wivenhoe, on the ground that there 
were pauper boys belonging to Wivenhoe whom Brook ought in 
preference to take; and the justices, without enquiring into the 
circumstances or character of Brook (no objection being made to 
him on those grounds), refused to allow the binding. The affidavits 
in answer to the rule stated, that the defendants and other said 
justices assembled in petty sessions, after considering and weighing 
the application, and hearing the opposition thereto, unanimouslv 

(a) 1 B. ^ il. 327. 
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determined hot to allow the indentures, for they considered that 
Brook could be provided with a boy, as an apprentice, better adapted 
for the service, by reason of his having been born and brought up in 
Wivenhoe, (which is situate on the navigable river Colne^ and a 
short distance from the sea,) and having knowledge of a seafiEiriog 
life, of which the boys from Wotverston were entirely ignorant ; and 
it was added that the justices were principally influenced in their 
decision by the consideration that Wivenhoe ought not to be liable 
to have paupers from a distance settled on that parish ; and by a 
wish to do justice and to afford that protection to the parish which 
they considered themselves bound to give. — Lord Tenterdeh, C.J. 
The justices of the county into which the apprentice is to be bound 
have a general discretion to consider the propriety of the binding. 
If they had only a particular discretion, and had not exercised it, tne 
Court would have compelled them to do so ; but here they have a 
general discretion, after enquiring into all the circumstances of the 
case, to determine on the fitness of the binding ; and as they hafe 
exercised it, there is no ground for a mandamus. The rule, there- 
fore, must be discharged, and with costs. — Rule discharged, widi 
costs. 

58. Rex V. Llangunnor, T. T, \ W, A. — % B. 8^ Ad. 616.— 
Upon appeal against an order of two justices, whereby Hannah 
Thomas, widow, and John her son aged three years, were removed 
from the borough of Lloughor, in the county of Glamorgan^ to the 
parish of Llangunnor in the county of Carmarthen , the sessions 
confirmed the order, subject to the opinion of this Court on the fol- 
lowing case: — The pauper was the widow of one John Thomas, 
whose last settlement was admitted to be the settlement of the 



'An imstamped 
assignment of a 
{>arish apnren- 
lice stated tl^at 
Xf. £., the new 
master, in con- 
sideration of 
3^ 10s. paid 
him by H.^ the 

mwd to accept Pauper and her son. John Thomas, when fourteen years of age, 

the apprentice, was put out apprentice by the parish officers of Llangendeime, in 

&c. : Held that the county of Carmarthen, under an indenture, to which those 

parol evidence officers were parties, dated the 24th of October 1814, and contain- 

was admissible '^ 

to shew that the *"S ^^® usual covenants, to one John Morgan, a tailor, in the parish 

money paid on of Llanelly in the same county ; he afterwards removed with his 

master to the parish of Llanon in the same county, and there con- 
tinued to serve under the indenture more than forty days. Morgan, 
whilst in Llanon, became poor, and Thomas then went, by an assign- 
ment, on which the questions in this case arose, to serve David 
Elias, a tailor, in the parish of Llangunnor in the said county of 
Carmarthen, and there served more than forty days. The indenture 
was made the 24th of October 1814, and witnessed that A. B, and 
C. D., churchwardens, and E. F, and G. H., overseers of the poor 
of the parish of Llangendeime in the county of Carmarthen, with 
the consent of two justices for the county, bound John Thomas, 
aged fourteen years, a poor child of the said parish of Llangendeime, 
an apprentice to John Morgan of Blaenyddoy given, in the parish of 
LlaTielly, tailor, from the date thereof until the apprentice should 
attain the age of twenty-one years. The indenture was in the usual 
form. By the assignment, bearing date the 16th of December 1818, 
it was witnessed that John Morgan, with the consent of D, P, and 
M. J., two of his majesty's justices of peace for the said county, 
whose names were subscribed to the consent thereunder written, did 
thereby assign John Thomas, tVie ^^^i^TeaUce, X.o Da\>ix£ £{ias, of the 
parish of Llangunnor in the said couivt^ ot CaTmaTtKwi^ \aAw,\ft 
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serve him during the residue of the term of twenty-one years, men- 
tioned in the indenture, and that the said David EliaSy in consi- 
deration of 3L 10s. paid him by John Morgan, did agree, accept, 
tnd take the said John Thomas as an apprentice for the residue of 
the said term, and did acknowledge himself to be bound by the 
covenants on the part of John Morgan, to be performed, &c. On 
the production of these instnunents in evidence for the respondents, 
the appellants objected that the assignment could not be received in 
evidence for want of a stamp, as it purported to be an assignment in 
consideration of a sum of money paid by Morgan to Elias, The 
respondents tendered parol evidence to prove that, although the con- 
sideration money therein specified was alleged to be paid by Morgan, 
yet it was, in fact, the money of the parish of Llanon, where Morgan 
and his apprentice then resided, and paid by the parish-officer to 
Elias. The appellants objected to the reception of such evidence. 
The sessions, however, determined to receive it, and David Elias 
being called, said that he received 3^. 10s. from Thomas Evans, as 
the consideration money for taking the apprentice. Thomas Evans 
laid that he was a deputy overseer in Llanon ia 1818, when the 
assignment took place, and that he then paid 3/. 10s. of the parish 
monies of Llanon to Elias for receiving Thomas as an apprentice. 
The sessions confirmed the order, subject to the opinion of this 
Court on the question, whether they ought to have received the 
parol evidence. — Lord Tenterden, C. J. Upon the authority of 
the cases of Hex v. Scammonden (a) and Rex v. Laindon {b) 1 am 
of opinion that the parol evidence was receivable: and as John 
Evans swore positively that the money was money of the parish, 
and he is not contradicted, I think the proof was sufficient, and, 
consequently, that the assignment did not require any stamp to 
lender it admissible.-^LixTLEDALE and Parke, Js. concurred. — 
Taunton, J. It is stated in the assignment that '' the said David 
'* Elias, in consideration of 3/. 10s. paid to him by John Morgan, 
'* did thereby agree to accept and take the said John Thomas as his 
'* apprentice." All that is stated with certainty is, that the money 
was paid by Morgan, but whose money it was does not appear. 
That is a collateral matter, and parol evidence was admissible to 
explain it. — Order of sessions confirmed. 

59. . Rex v. Ide, M. T. 2 W, 4.-2 P. Sp Ad. 866.— Upon an ap- An attignment 
peal against an order of two justices, whereby John Stroude was o^^l^an^^ap- 
removed from the parish of Hennock, in the county of Devon, to the IJJfect to*tSe^ 
parish of Ide in the same county, the sessions confirmed the order, regulations iiik- 
subject to the opinion of this Court on the following case :•— By inden- posed hy the 
ture, bearing date the 25th of April 1817, made in pursuance of a ***<?*^^^^ 
previous order of two justices, and in conformity to the provisions of not tbeiefore 
the Stat. 56 G. 3. c. 139., the pauper John Stroude was bound ap^ beataipped 
prentice by the overseers of Ide, to Ambrose Badcock of the same witbiniwo 
parish. By an assignment, dated the 2d of May 1817, made pur- moat^nor 
soant to the provisions of the 32 G. 3. c. 57., and in the form pie- "JI^^^J^ 
scribed by the schedule to that act, and with the consent of two jus*- - for sttphassin- 
tioes as directed by the statute, the apprentice was assigned by iim^ mant be sei 
brose Badcock to James Long of the parish of Hennock, and lived fo^^^init* 
with Long in that parish, in service under the assignment, a sufficient 

(a) 3B,SfA, 882, (b) 8 T. R. ai9. 
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length of time to gain a settlement. The assignment was executed 
by Badcock and Long, and the two justices ; and at the time of the 
production of it in Court on the hearing of the appeal, it bore a one 
pound stamp which had been affixed on payment of the penalty a 
short time before, and more than six months after the date and 
making of it. Badcock paid Long 5L as the consideration of this 
transfer of the apprentice to him ; but this was not set out in the 
assignment, nor was any mention made of it therein. And on this 
account it was contended by the respondent parish (Hennock), that 
no settlement could be gained under it ; and the question for the 
opinion of this Court was, whether the pauper had gained a settle- 
ment by his residence and service under this assignment. — Lord Ten- 
TERDEN C. J. I am of opinion that this instrument was sufficiently 
stamped, and in due time. It is said that the assignment is within 
the meaning and provisions of the statute of Anne, whereby it is re- 
quired that the premium paid on the indenture of apprenticeship 
shall be truly set forth in the instrument ; and here the sum paid by 
the new master to the old is not set out. Therefore the question 
arises whether an assignment of an indenture of an apprentice is 
within that statute. Now, it has been often held that acts which 
impose a charge on the subject, must be construed strictly. The 
stamp acts, therefore, cannot apply to instruments not specifically 
designated therein, and hence the modern stamp acts are framed so 
elaborately to comprehend all possible cases. Unless, therefore, the 
assignment of an apprentice be distinctly intended in the statute of 
Anne, we cannot hold it to be subject to the duties there imposed. 
But every word there manifestly applies itself to the original instru- 
ment only, and not to a subsequent assignment. Under the late 
stamp acts, the indenture of apprenticeship, and an assignment 
thereof, are treated separately, and are made subject to separate 
duties, which clearly shews that the legislature thought the latter 
would not be included tinder the terms used in the statute of Anne, 
The order of sessions must, therefore, be quashed. — Parke J. Con- 
sidering the strict construction that ought to be put on a statute 
which imposes duties upon the subject, I think an assignment of this 
kind cannot be looked upon as included in the statute of Anne, — 
Taunton and Patteson Js. concurred. — Order of sessions quashed. 
60. Rex v. Halesworth, Appellants. — Rex v. The Same, Respond- 
ents. — T.,T*2W.4, 3 B.^Ad, 717. — On appeal against an order for 
the removal of John Carter, his wife, and child, from the parish of jSi^ 
Michael at Thorn, in Norwich, to the parish of Halesworth, in 
Suffolk, the sessions confirmed the order, subject to the opinion of 
this Court upon the following case. A prim^ facie settlement in 
ShettheTSaT*' -ffa/cswor^^ was admitted ; but the appellants relied upon a sub- 
towards binding' sequent settlement by apprenticeship in St, Michael at Thorn, It 
out apprentices, appeared, that in 1652, John Kehle devised certain lands in Holton 
The rents were for the relief of the poor of Halesworth ; half the revenue to be em- 
dl'^hta^^t^ ployed for the relief of widows, and the other half towards binding 
and not mixed ' ^^^ apprentices. The rents of these lands were received by the 
with the poor's- churchwardens of Halesworth, and were kept in a distinct account, 
rates, hat kept and not mixed with the monies arising from the poor's rates. The 
aocoaat!'°A ^^thev of the pauper, who was a settled inhabitant of Halesworth, 
parishioner of ^"^ residing at Norwich, and not at t\ia\. XXm^ x^cfcvsiVci^ ^^^xv^h relief, 
^', not receiv' being unable from poverty to bind out bW ^on, aTL^^VaNva!^\!kttw^ ^\ 
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Keble^s charity, applied to the churchne^ens of Halesworth to pro- |°gp^ i|^' 

vide him with the means of putting hie son apprentice. They agreed SS^iwdm 

to do so ; and by indenture of apprenticeship duty stamped, the to monie Inm 

pamper, with the consent of his father, bound himself apprentice to with neeni of 

George Holl of Norwich for seven years, at a premium of J 0/., which W**»,^jhig Mi 

was stated in the indenture to have been paid by the churchwardens JJ*^*apmenticSl 

of Halesworth, The premium, the costs of the indenture, and the and thechurch- 

expences of providing the pauper with proper clothes, were paid by wardens paid 

the churchwardens out of the monies of Kehle^s charity. The inden- ^® premium, 

denture was executed by the pauper, his father, and Holl ; and the ^^ and ex- " 

pauper served under it more thian forty days in the respondent parish ; pense of clothing 

but none of the directions contained in any section of 56 Geo, 3. c. the apprentice, 

139. bad been complied with, either in the binding of the apprentice °."^ J^ *^« cj*- 

or the form or execution of the indenture. The court of quarter ses- [^'^/^^ was 

sions were of opinion that Keble'n charity must be considered as a not an indenture 

pablic parochial fund ; and that the indenture, not having been duly by which an 

approved of under the 11th section of the 66 Geo. 3. c. 139. (a), the ?'P®°*^?[" 

pauper gained no settlement by serving under it. The Court then ^^^^f^arochial 

desired to hear the other case argued, before giving judgment in this. /unc/<, within 

The appeal in this case was against an order for the removal of Wil» 56 G. 3. c. 139. 

Ham Clarke from Haleswwth to Laxfield, in Suffolk. The settle- «.ll..andthere- 

ment relied upon by the appellants was by apprenticeship, under the ^J[L^°J the atn' 

following circumstances. John Smith, in 1718, devised to the provaioftwo 

churchwardens and overseers of the poor of the parish of Laxfield, justices accord- 

and to their successors for the time being, for ever, certain freehold ^^9 ^ that sto- 

landa in that parish, upon trust that they should apply the rents for ^"^* . 

a certain period towards erecting a schoolhonse in the said parish, jQQgr case" 

and afterwards, towards the payment of a schoolmaster, and towards where lands 

the teaching and educating twenty poor boys of the said parish, in ''ere devised to 

reading, writing, and accounts, to be chosen and approved of by the ^**® ^^'nd over'" 

churchwardens, overseers and principal inhabitants for the time seers of L. and 

being : and further, that 40/. of the said rents should be by the said their successors, 

dinrcbwardens and overseers yearly applied towards the putting out upon trust to 

to apprentice eight of such twenty poor children to some good bandi- !?^^^*^*Jucat- 

craft trade, to he computed at 61. per head, and the said eight chiU jQg twenty poor 

dren to be chosen out and allowed likewise by the churchwardens children, and a 

and overseers and principal inhabitants of the saul parish. By inden- part thereof 

tuie of apprenticeship, dated 27th of March 1826, the pauper vo- J^'^^^^J*"^ 

luDtarily bound himself, with the approbation and consent of his euSiTof sucl 

&ther and the churchwardens of Laxfield^ to Henry Tillney, of children, to be 

Haksworthj for three years. The consideration to the master wbs chosen out and 

stated to be 161. 16g., gift of John Smith, of La^Jkld, gentleman, g^ij'^^u^^.^* 

deceased, one half to ^ paid by the churchwardens, or one of them, ^rdens and 

on the 9th of May next ensuing, the lemainder on the 1 1th of Ocio- overseers, and 

the principal 

<d) Which, after reciting that, '' the sdutefy provisions of ths 48 Ethi. e. %. are 
" frequently evaded in the binding out of poor childran, and Ibe premhrai of i^ 
*' prenticeship or a part thereof is clandestinely provided liy psnah officera» who ar« 
" thus enabled to bind out many poor children without the sanction of justices' of the 
" peace," enacts, '* that no indenture of apprenticeship by reason of which any ex- 
** pense whatever shall at any time be incurred by the public parochial funds, shall 
*' be valid and efiectoal ui^eas approved of by two justuet of the peace under their 
" hands and seals, according to the provisions of the said act and of this act." Th« 
act 43 Ellsie. 2. t. 6. empowers the churchwardens and ovena^n, tyc >^ %\^\iEt v 
jMirt of them, by the asaent ofuay two justices of tha pesos \h«i% xn«ik^a!QiD»i, \A\iwQ^ 
oat poor dMim appfeatiecB wlmte tkey Mt\ sse oonvemftnt, ^ee« 
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w**w*^^*** • ^^^ ^^^^ ' *°^ ^^® churchwardens, one of whom executed the in- 
alMwas no^a ^®°^^r®> covenanted to pay him the same accordingly. The indenture 
public parojchial ^^^ ^^^ Stamped. The pauper served his time under it, in Hales- 
fund withui the worth. He had been educated at Smithes school, and the premium 
meaniog of the and costs of the indenture were paid to the master out of the monies 
^^* received by the parish officers as trustees under Smitfis will. None 

of the directions of 56 G. 3. c. 139. were complied with, either in the 
binding or in the form and execution of the indenture. It appeared 
that the parish accounts for Laxfield, and the trust accounts, were 
kept distinct; and the Court of Quarter Sessions found that the 
charity was a public charity. The order was quashed, subject to the 
opinion of this Court upon the case. — Lord Tenterden C. J. 
lliere is some difference m the facts of the two cases, but it will be 
best to decide both on general principles. In one sense, according 
to some decisions, the funds in both these cases are funds of public 
charities, because the bequest is general, and does not designate the 
individuals to be benefited. In another sense they are parochial 
also, because they are left for the benefit of persons belonging to the 
respective parishes. Still the question is, in each case, whether the 
money be that of a '^ public parochial fund'' within the meaning of 
the statute 56 G. 3. c. 139. s. 11.? The mischief recited by that 
section is, that the provisions of the statute 43 Eliz. c. 2. are evaded 
in the binding out of poor children, and the premium of apprentice- 
ship, or a part thereof, clandestinely provided by parish officers, who 
are thus enabled to bind out such poor children without the sanction 
of justices of the peace. It is therefore enacted, that no indenture, 
by reason of which any expense shall be incurred by the public pa- 
rochial funds, shall be valid, unless approved of by two justices ac- 
cording to the provisions of this act and the statute of Elizabeth, 
I think the present case is not within the mischief there contemplated. 
There is no clandestine appropriation of monies of the parish. The 
funds in question cannot properly be so called, in respect of the pur- 
pose for which they are collected, or the manner in which they are 
raised, since they are not contributed by the inhabitants of the parish. 
I think a public parochial fund must be one so contributed, or which 
is applicable to the general purposes of the relief of the poor. Es- 
tates devised for the relief of the poor generally would come under 
this description ; but in each of these cases there is a fund left by the 
bounty of an individual for a certain specified purpose, that is, for the 
benefit of a particular class of persons. It is not meant to go in 
relief of the general parish fund, or if so, only to a moderate extent. 
It does not appear that the intention was to relieve persons actually 
burdensome to the parish ; there might be persons unable to bind out 
their own children, and therefore objects of this charity, who yet did 
not require parochial support ; and in such cases the fund would be 
no relief to the parish. It appears to me also that the donors in these 
cases never intended the objects of their bounty to be under the con- 
trol of the justices of peace ; but that the charity should be, in the 
one case at the disposal of the churchwardens, in the other (as res- 
pects apprentices) at that of the parish officers and principal inha- 
bitants. I am, therefore, of opinion that these are not public paro- 
chial funds within the eleventh section of 56 G. 3. c. 139., and that 
the order of sessions in the first c^se in\xBX\>& o^^Vi^d^ ^nd that in 
the second confirmed. — LiTTLi.Bii'Lit. 3. \ ^xa qI ^"^ ^axaa o^v 
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nion. I think the term "public parochial funds" does not apply 
where particular individuals, or a particular class are pointed out as 
the objects of their application. The eleventh section of the act 56 G. 3. 
C.139. was intended to prevent the clandestine appropriation of parish 
money by the officers of the parish, in evasion of the statute of Eliza- 
beth : it is an enactment for the general regulation of parish funds, 
not for that of particular charities. And I also think it was not con- 
templated in these charities that the application of the monies should 
be interfered with by justices of the peace. — Parke J. The words 
" public parochial funds," in the eleventh section, do not mean the 
poor rate merely, or else that probably would have been the term 
used. Other receipts applicable to the relief of the poor, as penal- 
ties, or funds expressly given in aid of the poor rate, may also be in- 
cluded. But the denomination of " public parochial funds," cer- 
tainly cannot be applied to lands given for such a special and limited 
purpose, as is pointed out in these cases. One material considera- 
tion is, that if this construction were to prevail, it would defeat the 
intentions of the testators, who did not mean to give the justices a 
power of over-ruling the discretion of the parish officers in one case, 
or of the parish officers and principal inhabitants in the other. And 
it has been very well pointed out in argument, that these are not 
cases within the mischief of the act 56 G, 3, c. 139. — ^Taunton J. 
This is a question of very great importance ; for if revenues like these 
were held to be public parochial funds, it would be of serious conse- 
quence to many excellent institutions, established for the bringing 
up and apprenticing the children of the poor. Such establishments 
might be entirely perverted from their proper ends, if the children 
placed out by them were to be considered parish apprentices. 
But it is not necessary to proceed on grounds of public policy, 
because, on the strict, technical, legal application of 56 G. 3, 
c, 139. s, 11., it is clear that such a construction cannot prevail. 
That section speaks of indentures by reason of which expence is in- 
curred by the public parochial funds ; and certainly those in question 
are, in one sense, public, and in another parochial ; but on looking 
to the preamble as well as the enacting part of this section, it is clear 
that the legislature did not mean every fund which in some sense 
was public or parochial. They contemplated such funds as before 
the passing of the statute were applicable to the binding out of poor 
children, according to the directions of the statute of Elizabeth ; 
but if the churchwardens in one of these cases, and the parish offi- 
cers and principal inhabitants in the other, had applied these monies 
to the general purposes of the statute of Elizabeth, it is clear they 
would have misapplied them. There is great force in the observation 
made by Mr. Andrews, that if it had become necessary, the Court 
of Chancery would, on application, have appointed trustees for the 
management of this charity, and in that case it could not have been 
said, that these monies came under the denomination in the statute, 
of " public parochial funds." Now, although that has not been 
done, the trusts and objects of the devise in each of these cases are 
still the same ; and the churchwardens and overseers are trustees of 
the same description as private persons would be if appointed by the 
Court of Chancery. I am therefore of opinion, that the proceeds of 
these chanties, though in some sense public iuuds, mw^V 'SfeV, mv^ 
reference to the enactment in 56 G, 3. c. 139, s. \\.> '^i^ eotv'ssAfix^ 

I 2 
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The master of a 
parish appren- 
tice being resi- 
dent abroad 
(where he had 
remained some 
years), his 



private* — Order of sessions in the first case quashed, that in the 
second confirmed. 

61. i2ex V. Spreyton, T. T. 2 W. 4.-3 B. Sf Ad. 818.— On 
appeal against an order of two justices removing Josiah Lee from 
the parish of Spreyton^ in the county of Devon, to the parish of 
Pou>derhamy in the same county^ the sessions quashed the (Mrder, 
subject to the opinion of this Court on the foUowing case : — On the 
2d of October 1818 an order was made by two justices of the county 
steward assigned ^f X)eyan, under the statute 56 G. 3. c. 139., for binding the pauper, 

by^a^wnuen^^hi- * P^^^ ^^^^^ ^^ ^® parish of Powderhaniy apprentice to Lewd Vis- 
strument, count Courtenay, described in the order as of Potoderham in the 

signed, Lord said county, and OQ the following day the pauper was bound ac- 
Viscount C. cordingly, in the usual form, by indenture referring to the above 
by J.*P?Ms order, with the allowance of the two justices, to l^ instructed in 
steward*. J. P. husbandry work. The indenture was executed by the churchwardens 
had no special aud overseers of Powderham, but not by Lord Courtenay, At the 
authoritv to ^1^^ ^f i\^ binding, Ix>rd Cottrtenay was in a foreign country, 
any^apprenrice ^^^® ^® ^^ ^^^ residing for some years, and has continued to 
but he had occa- I'^side ever since; but during all that time he kept in his own hands 
sionally made the mansion called Powderham Castle, and an estate of between 
such awign- 200 and 300 acres, all within the parish of Powderham. This 
Lonfc "s"ab- P^op^rty was under the care of Mr. John Pidsley, Lord Courtenay's 
sence, and been steward, who, as the general agent of Lord Courtenay, conducted 
allowed the ex- all his afiairs at Powderham, but acted under no power of attorney 

or written instructions. When the pauper was bound as above mei^ 
tioned, the steward accepted him as Lord Courtenay'^ apprentice, 
and, intending to assign him to a new master, agreed with his 
mother to take care of him in the parish of Powderham till he could 
get a place for him, and allowea her a weekly sum for his mainte- 
nance. Some time afterwards Mr. Pidsley agreed with one Richard 
Paddon, living in the parish of Spreyton, that Paddon, in con?- 
accountbyLoid sideration of 5/., should take an assignment of the apprentice; and 
C. as usual : accordingly, mJanitary 1820, a written instrument bearing a stamp 
that a mwtef"^ ^^ ^^' ^^ drawa up, by which, after reciting the execution of the 
can delegate the uidenture, it was stated that Lord Viscount Courtenay, with the 
power of assign- consent and approbation of two justices for the county of i>et;oj^ 
ing an appren- did thereby assign the apprentice to Paddon, to serve him during 
^utfVj^A^^ll' ^® residue of the terra of apprenticeship; and that Paddon, in 
master must at consideration of the said sum of 5L, agreed to accept and take the 

apprentice during the residue of the term, and acknowledged himself, 
his executors, &c. bound by the agreements and covenants mentioned 
in the indenture on the part of Lord Courtenay to be performed) 
agreeably to the statute, &c. The instrument was signed **^ Lord 
" Viscount Courtenay, by John Pidsley his steward. Richard 
that in this case '* Paddon" The consent of the two justices was added, and sub* 
there was no scribed with their names. Mr. Pidsley had no special authority, 

either written or verbal, to assign apprentices in general, or to sign 
this instrument for Lord Courtenay, but did it only by virtue of his 
general agency. He had on several occasions received parish ap- 
prentices on behalf of Lord Courtenay, had expended sums for 
_ their maintenance, and had paid money on the assignment of them 

^^upr^" whether ^^ Other masters (which assignments were executed in the same 
a parish appren^ manaer as the present), and these &\xtn% Niex^ ^^«:^ ^oiwed Kim on 
cecaabe the annual settlement of hU accwiuU m\!kil«i:^ Courtewwj, Tmv 
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5/. which he paid to P addon on this occasion was in like manner bound to % per- 
allowed. The panper served tfie remainder of his term with Paddan "J" ^^^ . 
b Spreyton. The questions for this Court were, first, whether the J^g^ 
original binding was valid ; secondly, whether the assignment was peiiy in the 
valKl. — Lord Tewterden C. J. now delivered the judgment of the paiish? 
Court. After stating the facts, his Lordship proceeded as follows. 
Two objections were relied upon by the respondents ; first, that the 
original binding of the apprentice to Lord Courtenay, then residing 
abroad, was invalid; and, secondly, that the assignment was also 
invalid. It is unnecessary to decide the first point, as we are all of 
opinion that the assignment was bad. The statute 32 G. 3. c. 57. 
s. 7. enacts, ** That it shall and may be lawful for any master or 
^ mistress of any such parish apprentice as aforesaid, by indorse- 
'^ ment on the indenture of apprenticeship, or by other instrument in 
" writing, bj and with the consent of two justices of the peace of 
** the county, Stc, where such master or mistress shall dwell, testified 
** by such justices under their hands, to assign such apprentice to 
'' any person who is willing to take such apprentice for the residue 
** of the term mentioned in such indenture of apprenticeship :" pro- 
vided that the person to whom the apprentice is to be assigned, 
shall at the same time, '* by indorsement on the counterpart of such 
** indenture, or by vn'iting under his or her hand, stating the said 
'* indenture of apprenticeship, and the indorsement and consent ^ 

" aforesaid, declare his or her acceptance of such apprentice," and 
acknowledge himself, herself, &c. bound by the covenants on the 
part of the master or mistress to be performed. It is not expressly 
said, that the master assigning the apprentice shall himself sign the 
instrument ; but I do not see how it could be valid unless he did, 
and the form given in schedule (D.) purports to be so signed. But 
assamiog that a person duly authorised by the master might execute 
the assignmetft, we think that, in this case, no sufficient authority is 
shewn. The master ought, at all events, to exercise his own discre- 
tion as to the making of the assignment. Here no discretion was 
eiercised on his part. There is no proof of any direction given by 
him: it only appears, that after the assignment was made, he 
allowed the expenses of it in his steward's account. We think that 
is not equivalent to a distinct authority from Lord Court enay to the 
steward to execute this instrument for him. No settlement, there- 
ftwe, was gained by the service in Spreyton; and whether the 
original binding was valid or not, the pauper's settlement is in the 
parish of Powderhaniy to which he belonged before the binding, and 
in which he was bound. — Order of sessions quashed. 

Of Apprentices Bound by Public Charities. — 1 Bott. pi. 742. 

62. Rex V. Baildon, E. T, 2 W, 4.-3 B. ^ Ad. 427.— Upon an The consider: 
appeal against an order of two justices, whereby B. Mutton, and iJJ^aQ*^'^!^^ 
Mary his wife, and their children, were removed from the township ^f appreDiice- 
of Baildon, in the West Riding of the county of York, to the town- ship was 4/^ to 
ship of Leeds in the said riding ; the sessions quashed the order, be paid to the 
subject to the opinion of this Court on the following case :— The "^^ifj" ch^arity ; 
respondents proved an indenture, made on the 12th. of August t8ll^ W^'is.'w^^'w^ 
between B. Hutton, of the age of fifteen years, ot \)cve oti^ ^^\V, ^\\^ >cvcsi%\ass^«^ 
i5r Braithwaite, of the township of Leeds, shoemikeT O^ V!«v^ ^>^«^ ^iv*^v^^ ^^ 
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to pay, and did part, whereby Hutton, with the consent of his mother, bound himself 
P^ ^^^^' apprentice to Braithwaite to serve for the term of six years ; and 
of the indenture, Braithwaite, in consideration of the sum of 41. paid to him out of 
1/. in addition: the charity of Christopher Topham by order of Charles Walker ^ 
Held, that the Esq. and others, trustees of the said charity, for the township of 
ah^"*'^ ^^^^^^^y covenanted to teach Button the art or mystery of a boot 

stamped) was ^^^ shoemaker. The indenture was executed by H, Braithwaite, 
void by 8 Anne, B. Hutton, and by his mother Elizabeth Hutton, as consenting 
c. 9. 8. 39., the thereto. W. Wainman, agent to the trustees of the charity, which 
wf^f^°'^" was created for the purpose of binding out poor children as appren- 
with or in re- ' tices, paid the sum of 4Z. (mentioned in the indenture) to Braith- 
lation to the ap- waite, the master, as the consideration for his taking the pauper, 
prentice not No Other sum of money was contracted for, paid to, or received by 
being inserted. ^^ master that Wainman knew of; he was present and saw the 

indenture executed, and witnessed the same. The appellants, how- 
ever, proved that, before the boy was bound, the mother entered into 
an engagement with the master to give him IZ., in addition to the 
4/. to be paid by the charity ; and that after the indenture was exe- 
cuted, she paid him the IZ. accordingly. The IZ. was not mentioned 
in the indenture, but there was a proper and sufficient stamp. The 
question for the opinion of this Court was, whether, under the cir- 
cumstances stated, the consideration for the binding was set out in 
the indenture, according to the provisions of the statute 8 Ann. c. 9. 
s. 39. ? If the Court should be of opinion that it was not, then the 
order of sessions was to stand ; but if they should be of opinion that 
it was, then the case to be sent back to the sessions, to be further 
heard upon the merits. Lord Tenterden, C. J. The object of 
the legislature undoubtedly was to secure the insertion in the inden- 
ture of the whole sum paid or contracted for with the apprentice. 
But the thirty-ninth section evidently refers to cases where a duty is 
payable, whereas in Rex v. Oadhy (a) no duty whatever was payable, 
because the whole premium was defrayed by public charity. That is 
not so here. Then it is said, that according to Rex v. Bourton upon 
Dunsmore (b), unless there be a binding contract for the payment of 
the sum with the apprentice fee, it need not be inserted in the inden- 
ture. But there the decision turned upon the disability of the con- 
tracting party, who was a feme covert. Here we cannot presume 
that the pauper's mother (who is named as the consenting party in 
the indenture) was a feme covert. It is said that the contract for the 
additional sum was void by the act of parliament, and that the master 
could not have sued for this sum, which was not mentioned in the 
indenture. We are not called upon to decide how that would have 
been, if an action had been brought by the master ; because the clear 
intention of the legislature was, that every thing received, given, paid, 
secured, or contracted to be paid with the apprentice, should be 
inserted in the indenture. Here there was a contract to pay a sum 
not inserted. A party capable of contracting, and making such a 
contract, though it were honorary, might not know that the statute 
would protect him from its performance ; but a married woman must 
be presumed to know that she is not liable upon a contract made by 
her. Perhaps it would have been better if the legislature had enacted, 
that all engagements to pay more than the sum mentioned in the 
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indeDture should be utterly void. But the words of the statute, as 
they bear upon this case, are so unambiguous, that without repealing 
the clause we cannot hold this indenture to be valid. — Littledale, J. 
The principal object of the statute of Anne was to compel the pay- 
ment of a duty in proportion to the amount of premium paid with 
the apprentice. Section 32. directs that the duty shall be paid by 
the master. If it were to be paid by the person putting out the 
apprentice, it might then have been said to be sufficient to require 
insertion of the sum paid by him ; but the master must know, where 
two or three contribute, what is paid in the whole. The words of 
the statute are too plain to be got over. — Parke J. The indenture 
is void, within the express words of the 8 Ann. c. 9. s. 39. The 
question is, whether every sum of money contracted for, with, or in 
relation to the apprentice, was inserted in this indenture? Now, 
what was the sum contracted for at the execution of the indenture ? 
It is stated that the pauper's mother (who must be taken to be a 
feme sole), before he was bound, entered into an engagement with the 
master to give him It., in addition to the 41. to be paid by the 
charity. In Rex v. Bourton upon Dunsmore (a) the woman was 
married, and incapable of making any contract ; and if she had been 
competent, the promise was not to pay any specific sum. It has 
been said that the present agreement was void, as being a fraud on 
the trustees of the charity ; but the case does not shew that they 
agreed to give 41. on the faith that no more was to be given. If it 
had been so, the agreement by the mother might, perhaps, have been 
void, within the case of Jackson v. Duchaire (6). — Patteson J. 
The mother, in this case, contracted for payment of a sum with or 
in relation to the apprentice, within the words of section 39., and 
nothing can be stronger than those words are (c). — Order of sessions 
confirmed. 

63. Rex V. Aylesbury, E. T. 2 W. 4.-3 B. ^ Ad. 569.— Ante, A pauper was 

pi. 55. ^"°d »PP'«°- 

^ tice by the trus- 

tees of a public charity. The master covenanted to find him meat, drink, apparel, washing, &c. 
before the execution of the indenture, the father of the pauper, who was not a party to it, agre^ with 
the master to find the pauper clothing and washing during the term ; and he did so. It did not ap- 
pear that tlie trustees were privy to this engagement : Held, that the indenture did not require to be 
stamped, because either the agreement by the father to provide clothes was not a thing secured to be 
given to or for the benefit of the master, within the 56 Geo* 3. c. 184. iched, part. 1. tit. Apprentice' 
i^ip, or, assuming that it was, then it was void as being a fraud on the trustees, who had bound out the 
apprentice on the faith that the master was to provide clothes. 

Of Apprentices to Chimney Sweepers. — 1 Bott. pi. 573. 

64. Rex V. Hipswell, T. T. 9 G. 4.-8 B. ^ C. 466.— Upon an The statute 
appeal against an order of two justices, whereby Elizabeth Miller, 28G.3.C.48. 
widow, and her four children, were removed from the township of ail incfen^res 
Morpeth, in the county of Northumberland, to the township of whereby chil- 
Hipswell, in the parish of Catferick, in the county of York, the dren under 
sessions confirmed the order subject to the opinion of this Court on eight years of 
the following case. The pauper's husband, Joseph Miller, the son appre|^ti^"to 
of Jane Salkeld, the wife of Thomas Salkeld, was, at the age of chunney -sweep- 
Jive years, bound by the said Thomas Salkeld, by the name of Joseph ers, and no set- 

Salkeld, an apprentice to William Wright, a chimney-sweeper, under tlementcan be 

(a) 9B.SfC. 872. (b) 3 T. E. 661. (c) See i\ao^cX. AS- 
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the foUoving ]p<l9Dl9^r# : '* This indenture^ iMde the 21«t day of May^ 
in the f^rty-^fburth f^x of the reign of our aoireieigii lord Oeorgs the 
Thirdy ^c. between ThomcLS Salheld, oi Alston Moor, in the county 
of Cumberlamit yeoman, and Joseph Salheldy his son of the one 
part, and WUliam Wright, of the township of Hipswell, chimney- 
sweeper, of the other part 3 witnesseth that the said Joseph Salkeld, 
hath of his qw& fiee will, and with the consent of his said father, pat 
and bound himself apprentice to and with the said WUliam Wright, 
and with him, after the manner of an apprentice^ to dwdl, remain, 
and serve from the day of the date hereof, for, during, and until the 
term of seven years thence next following be fully completed and 
ended ; during all which term the said apprentice his said master weU 
and faithfully shall serve, his secrets snail keep, &c. in the usual 
form. And the said William Wright, the master, in consideration 
of such service so to be done and performed, doth for himself, his 
executors, See. covenant, promise, and grant by these presents, to and 
with the said Joseph ScUkeld, the apprentice, that he the said WillioM 
Wright, his executors, &c. e^all and will teach, learn, and inlbnn 
him, the said apprentice, or cause him tQ be taught, learned, and 
informed in the art, trade, or mystery of a chimney-sweeper, which 
the said master now useth, after the best manner of knowledge that 
he or they nuiy or can, with all circumstances thereunto belonging. 
And also shaU find and provide to and for the said apprentice suffi- 
cient aiyi enough of meat, drink, washing, lodging, and clothes, fit 
and convenient for such an apprentice. In case of the master's death 
within the said term, the apprentice is to be at liberty, and choose a 
master for himself. And for the true performance of all and Angular 
the covenants and agreements aforesaid, each of the parties aforesaid 
doth bind himself unto the other firmly by these presents. In witness 
whereof, the parties above named to these present indentures inter- 
changeably have set their hands and seals the day and year above 
written." The pauper's husband, Joseph Miller, so bound by the 
said indenture under the name of Joseph Salkeld, served under it as 
an apprentice to the said William Wright, during the time specified 
in the same indenture,, in the township of Hipswell, where he resided 
during the same period. And the court of quarter sessions was of 
opinion that he thereby gained a settlement in that township. — Bay- 
let J. The title of the stat. 28 G. 3. c. 48. is general, *< For the 
better regulation of chimney-sweepers and their apprentices," and the 
recital is, *' That the laws in being respecting masters and apprentices 
are not sufficient to prevent the complicated miseries to which boys 
employed in climbing and cleansing chimneys are liable." Then the 
first section gives the parish officers power to bind under certain cir- 
cumstances. The second section contains a regulation applicable to 
parish apprentices. The third enacts, that a particular form of in- 
denture shall be adopted, and this form is equally applicable, vHie- 
ther the binding is by the parish officers or the parents of the chiU. 
It is not, however, necessary to decide whether those clauses apply 
to. all bindings, because the fourth and some other sections clearly 
extend to cases of bindings by parish officers or parents, and reach 
all bindings or bargains of appienticeship or service. The fourth 
section begins by enacting, that all indentures, &c. for binding any 
boy under eight years of age as an apigiteiiXivc^ \.o ^c^vmwe^-sweeper, 
** tAao is by this act limited," aViaW \» Novim VJafc\»w Va ^\w\«c&a» 
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and purposes. The words *^ than is by thk act limited/' are not ses- 
siUe ; bat it is manifest that the legislature intended to make all inden- 
tures void where the child bound to a chimney-sweeper is under 
eight years of age. If there were any doubt upon this, it would be 
removed by the latter part of the dause, the meaning of which is per- 
fectly clear : '< That every person who shall from henceforth have, 
take, employ, retain, or keep an^ such boy as or in the nature of an 
apprentice or servant, employed m the capacity of a climbing-boj or 
chunney-sweeper as aforesaid, who shall be under the age (^ eight 
years as aforesaid, contrary to the tenor and true meaning of this act, 
and being convicted thereof as hereinafter mentioned, shall forfeit 
and pay for every such apprentice or servant so by him or her had, 
taken. &c« any sum not exceeding 10/,, nor less than 51" But it is 
said that void is sometimes construed voidable^ and where the pro- 
vision is introduced for the benefit of the parties only, such a con- 
struction may be right, but where it is introduced for public purposes, 
and to protect those who are incapable of protecting themselves, it 
should receive its full force and effect. Here I think it would be 
contrary to the spirit of the act to consider the indenture voidable 
only. The consequence is, that no settlement was gained under it.-*- 
LjTTL£i>ALB J. Concurred.-— Order of sessions quashed. 
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C(f Illegitimate Children.— 2 Bott. pi. 22. 

65. Rex V. Great Salkeld, T. T. 51 G. 3.-6 M. §• S. 408.--Oa A iMistaid bom 
appeal, the quarter sessions confirmed an order for the removal of in L., pending 
Lancelot Walker, otherwise Nicholson, his wife and children, from ^ ©ider of re- 
the township of Morland, in the county of Westmorland, to the moUier°from 5. 
parish of Great Salkeld, in the county of Cumberland, subject to to L. (which ' 
the opinion of this Court on the following case : — ^The pauper had was afterwards 
not gained a settlement by any act of his own. His mother, Catke*- 3"|^^^2j ^ 
rine Nicholson, Was bom in the parish of Bo7igate, in Westmorland. ^^ -^ g^ J^^ 
About forty years ago, she then being a single woman, and pregnant relief given to 
with the pauper, was removed by order of two justices from Great him by the 
Salkeld to Lowt her, in Westmorland. Lowther appealed, and the pan^ offiews 
order was confirmed at sessions, but on a case stated was quashed by ^iS^lSTt^ie 
this Court, (a) While the appeal was depending, and before the birth aettlement 
decision of this Court, the said Catherine was delivered of the pauper of the mother, 
in Lowther, he being a bastard. Soon after the order had been ^** ^^ ""^ ^ 
quashed in this Court, the mother returned to Great Salkeld, and [1^2*^05^*22* 
was removed from thence into the parish of Bongate, whether by an circuiistuieeB 
order of removal or not did not appear ; and the parish officers of of hissettlemeat 
that parish received her, and agreed to maintain her, and said she ^^^' 
must nurse her child, who was then at the breast. When the pauper 
was between six and seven years of age, and was residing with his 
aunt, Ann Nicholson, at Great Salkeld, the mother then being 
absent in service, the overseer of Bon^a^e came over to Great Salkeld, 
and paid the aunt some arrears of parish relief then due to her for the 
maintenance of the child ; and said, that as the child was then so 

(a) SeelUgy. Lowthir, Burr. & G.61i. 
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old it might begin to earn something for itself by driving cows, and 
that he would take it away for that purpose. Upon the aunt's griev- 
ing to part with the boy, he threatened to diminish the weekly allow- 
ance of parish relief, if she would not permit him to take the boy from* 
her. The question for the opinion of the Court is, Whether, under 
the circumstances stated, the order of removal was properly con- 
firmed. — Lord Ellen BOROUGH C. J. The birth settlement of the 
pauper, though in fact bom at Lowther, was in Great Salkeld; for 
there he was in judgment of law bom ; because the order of removal 
being vacated, the mother's right to be inXot£;/Aerwasvoid ah initio, — 
Batley J. I am entirely of the same opinion. If the circum- 
stances were sufficient to raise a presumption of the pauper's settle- 
ment being in Bongate, it was for the sessions, and is not for this 
Court, to draw that conclusion. But I cannot see any ground for 
such a presumption. The pauper being a bastard, and not having 
gained any settlement of his own, his birth-place is primd facie the 
place of his settlement. Lowther was, in fact, his birth-place, but 
that happened by the wrongful removal of his mother, as it afterwards 
turned out, from Great Salkeld. Therefore, it would be great in- 
justice on the township of Morland, if by this removal it were pre- 
vented from removing to Great Salkeld, the real place of his birth. 
For, in contemplation of law, the child shall be deemed to be bora 
in that parish whence the mother was improperly removed, if it be 
bom during the suspension of the order of removal by appeal, and the 
order be finally vacated. And this is upon the principle that no one 
shall take advantage of his own wrong. — Abbott J. I am also of 
opinion that this pauper must be considered as born in Great Salkeld. 
An illegitimate child is, as it cannot derive a settlement from its pa- 
rents, in the first instance settled where born ; but where the mother 
is improperly removed, the law says, that the parish whence the re- 
moval was made, and where but for this the child would have been 
bom, is to be considered as the place of birth. — Holroyd J. I am 
of the same opinion. In consideration of law it is exactly the same 
as if the child had been actually bom in Great Salkeld. — Order con- 
firmed. 

66. Rex V. Saint Andrew, Holborn, (Saffron Hill, Middlesex,) 
T. T. 51 G, 3.-6 M. ^ S. 411. — Upon appeal, the quarter ses- 
sions for the county of Gloucester confirmed an order for the remo- 
val oi Mary Aldridge and her child from the parish of Painswick 
to the parish of St. Andrew, Holborn, Saffron Hill, subject to the 
ing its own poor, opinion of this Court upon the following case : — ^The division of St, 
utxT^r^li ^wc^rcw, Holborn, Saffron Hill, Middlesex, and of St. Andrew, 

Holborn, London, although divisions of the same parish, have sepa- 
rate overseers, make separate rates, try appeals on mutual orders of 
removal, and, as far as concems the maintenance of the poor, are in 
all respects separate districts. Pending an appeal upon an order re- 
moving the pauper as a single woman with child, from Painswick to 
»S^^. Andrew, Holborn, London, she was delivered of the child in the 
removal directed latter district. The judgment of the quarter sessions on the appeal 
to L., which ^j^g against Painswick, for misdirection of the order of removal, and 

order w&s o ' ' 

quashed upon Painswick, accordingly took back both the mother and child from 

appeal, and pending the appeal, the woman was deUvered in L. of a bastard child, and after- 
^^ds tkfi woman and her child having been received back b^ \Vve TcavoN\ii^^«rv^»vjci^\%Taovedby 
ojxfer to M» : Held, that the child's settlement was not in M., bul \n iVvfcuwnoNWi^ ^^\%\v« 
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the district of St. Andrew, Holbom, London, and removed them by 
a fresh order to the now appellant district of St. Andrew, Holhom; 
Saffron Hill, The settlement of the mother is admitted to be in the 
appellant district, and the only question for the opinion of the Court 
is, Whether the same district is also the place of the child's settle- 
ment. Per Curiam. The statute has no regard to orders of removal 
improperly made, so as to give them a kind of floating existence until 
the blunder is cured by a fresh order. The order in question to the 
wrong district, is the same as if it had been directed to a wrong 
parish. — Order quashed as to the child. 

67. Rex V. Martlesham. — Upon an appeal against an order of An unmarried 
two justices, whereby H. Athrol, alias H. Waljfbrd was removed woman settled 
from Play ford to Martlesham, the sessions confirmed the order, in the parish of 
subject to the opinion of this Court on the following case: — Sarah ^•»^asremov«i 
Athrol, single woman, being pregnant, was removed by the order of of^p, to Ae 
two justices from Play ford to Stutton, Before the sessions, she was parish S. S. ap- 
delivered at Stutton of the pauper, a bastard. At the sessions Stut- pealed, and the 
ton appealed, and the justices quashed the order. It was admitted sessions quashed 
on the present appeal, that the mother, at the time of the bastard's removarbut 
birth, belonged to the parish of Martlesham. — Bayley J. It is before the ap- 
quite clear that a bastard cannot gain a settlement by parentage, peal was heard 
The pauper was not therefore legally settled in Martlesham, and the ?r^?S*"f^** 
order of sessions must be quashed. — Order of sessions quashed. bas^dchUd * 

S. : Held, that^ the bastard was not settled in the parish of M. 

68. Rexv. Halifax, E. T. 1 W. 4.-2 B.^Ad.2n.—0n ap- An unmarried 
peal against an order of two justices, removing Ann Smith, and pr«g»»ant pauper 
Thomas her child, from the township of Halifax to the township of byan^OTderof 
Manchester, the sessions confirmed the order as to Ann, but dis- justices from H. 
charged it as to the child, subject to the opinion of this Court upon to M., and re- 
the following case: — ^The pauper, Ann Smith, who was settled in ceivedbythe 
Manchester, lived at Halifax in January 1829, and was then preg- f^^ °o S 
nant of a child likely to be bom a bastard. On the 30th of January, following day 
by an order of two justices made before, but executed after the Epi- sheclandes- 
phany quarter sessions, she was removed to Manchester, and deli- ^^Y» and of 
vered to the overseers of the poor there. They requested her to go retomed to^' 
into the workhouse, but she refused, and on the next day {January where she was* 
31st) returned to Halifax, where she remained till the 20th of delivered of a 
February following, and was on that day delivered of a bastard, the l>a8tard, before 
child mentioned in the order. The Easter sessions for the West f®^"®^°' 
Riding of Yorkshire, in which Halifax is situate, were holden on againsr^e or- 
the 27th of April ; and by the practice of those sessions, when an der of removal 
order of removal is appealed against, there must be ten days' notice l^fd expired, 
previous to the sessions ; but no notice of appeal was given against '^ ^^^f?^ 
this order, nor was any appeal entered against it at the Easter ses- where bom. 
sions. The return of the pauper, Ann Smith, from Manchester to 

Halifax was without the concurrence or knowledge of the appellants 
or respondents, and no fraud was imputable to either. The point 
made for the respondent was, that as the pauper, Ann Smith, had 
been removed after the Epiphany sessions, and had returned of her 
own accord, and without any notice, into the respondent township, 
and had been there delivered of the bastard child whose settlement 
was in question^ without the knowledge of the Te^i^ii^ea\&^ X^loi^ 
the time of giving notice of appeal for the next aemo\i%\vdA ^3L^v(^dk> 
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the order must be considered as peading, and the settlement of the 
child must follow that of the mother. — Lord Tekterdbk C. J. I 
am of opinion that the order of sessions was right — Littlbdale J. 
It seems to me that in this case the child was settled in the place of 
its birth, according to the general rule on the subject of bastards. 
There is an exception to that rule where the child is born while the 
order is under execution, and before it can be completely fulfilled ; 
the interruption happening by the act of God, and the officers having 
done all in their power to carry the order into effect : as where the 
birth takes place on the road, or during detention by floods. Bat 
here the order had been executed, and the woman afterwards returned 
from the appellant to the respondent township, without any fraud on 
the part of either. It is admitted, that if tfaue child had been bora 
after the time for appealing had expired, the settlement would have 
been good ; and I think it is the same in this case, as there was no 
appeal depending at the time of the birth. Landinaboe v. Mmck 
Birch seems an authority to the contrary ; but the reporter himself 
questions that case, and admits that it was not well considered.-^ 
Parke J. The order in this case had been executed, and the parish 
officers of Manchester had received the pauper; and after that she 
returned to Halifaxy and was there delivered. The parties stand on 
just the same footing as if this had happened after the order and had 
been appealed against, and confirmed at sessions. An order can no 
more be said to be pending during the time in which an appeal may 
be instituted, than a judgment while a writ of error may be brought 
Here was a complete execution of the order ; no fraud appears in the 
appellants, and the overseers of Manchester had no power to detain 
the pauper there. The order of sessions must, therefore, he con- 
firmed. — Patterson J. The order had been completely executed, 
and was not depending. Although the pauper became a vagrant by 
returning to Halifax ^ that can make no difference in the question 
between these parishes. — Order of sessions confirmed. 
Under the tta- 69. Rex v. Benetty T. T. 1 W. 4.-2 B. Sf Ad. 7 \2.— Catherine 
tute 59 G. 3. Hines, an Irish pauper, being pregnant, was, at her own request, on 
V •^?V*' ^\ *" ^^® ^^ ^^ March 1831, admitted into the workhouse belonging to 
M^pa J^Wng *^® P^'*^ ^^ ^^' ^***^' Middlesex, and on the 23d was there de- 
abitt^iid ehikl livered of a male bastard child. She resided in the workhouse from 
hom in a Dtrish the time of her admission ; and was, during that time, chargeable to 
iii£fi^<^,and the parish. On the 6th oi May the parish officers took her before 
^nurtire my, ^^® defendants, William Benett Esq. and Robert Edwards Brougk- 
on becommg *^^ Esq., two magistrates for the county, and required them, by a 
chaigeablelbe pass under their hands and seals, to cause her to be removes! , and 
nassed to Ire- ber infant child also, for the purpose of nurture. They refused so 
cSd'^tn^*^* to do. A rule nisi was afterwards obtained for a mandamus to 
be sent with compel them to sign an order or pass for the removal of the pauper 
her, the act not with her male bastard child (for nurture only) from the said parish 
authoriziiie the of Saint Luke to Ireland, in the manner directed by the statutes in 
aeSed*^ reon^ such case made and provided. — Lord Tenterden C. J. The 
^ * difficulty is in saying what precisely ought to be done under the 
statute 59 G. 3. c. 12. s. 33., which provides for the removal of 
Irish and Scotch paupers in the mode pointed out as to rogues and 
vagabonds by 17 G. 2. c. 5. s. 13, 14. It was said, in support of 
the rule, that where a woman seUVed '\w qi\^ y^Vv^ vcl Enqland had 
a bastard child born in another paxV^Vi ^\bo m £n9U»id) \\.\i-Mi\mefiL 
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iMoal to remove the chikL with the mother for nwturey and that it 
was then taken care of by the parish to which it was sent, at the 
expense of the parish wheie it was settled hj birth. On the other 
haoid it was contended, that the child hanng a settlement m the 
pariah vfrbeie it was bom, the act of parliament gave the justices no 
power to remove it ; and it was observed, that where a child was 
removed with its mother from parish to parish in England, no 
dflSiculty arose, because one pariui or the other was obliged to give 
it present support, but that in Irelcmd^ where there are no poor laws, 
there was lio parish which could be called upon to nurture the child, 
nor any one to enforce maintenance from the place of its birth. 
There was much weight in those observations. There may certainly 
be great inconvenience in separating the mother and child ; still, if 
the law gives no authority to remove the child, that inconvenience 
cannot be avoided, while the law continues as it is. And it is clear 
that by 59 G. 3. c. 12. s. 33., no such power is ghren. That section 
requires two justices, upon complaint that any person bom in Scot^ 
land or Ireland hath become chargeable to a parish by himself or 
hoself, or his or her family, to enquire whetbier he or she, or any 
of his or her children have any settlement in England, and if it shall 
be found that such person was bom in Scotland or in Ireland, has 
no settlement in England, and has become chargeable to such parish 
by himself or his or her family, then by a pass to cause such poor 
person, his wife, and such of his or her children as shall not have 
gained a settlement in England, to be removed to the place of his 
or her birth in the manner directed by the 17 O. 2. c. 5. s, 13. and 
14. The statute, therefore, authorizes and requires the justices to 
remoire to Ireland the mother who has not gained any settlement 
in England ; but it gives them no power to remove the child which 
has acquired a settlement there by its birth. There may undoubtedly 
be hardship in removing the mother without the child, but that must 
be submitted to, for the act is imperative. The rule, therefore, must 
he made absolute as to the removal of the mother, and discharged as 
to that of the child. — Rule absolute for the removal of the mother, — 
diicharged as to that of the child. 
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Of Emancipation. — 2 Bott. pi. 84. 

70. Rex V. Lytchet Matraverse, T. T. 8G. 4.-7 B. 9f C. 226. — A pauper. 
Upon appeal against an order of two justices, whereby /. Orchard ^"^^^V! y^ 
and his wife were removed from the parish of Lytchet Matraverse, fe^^'was^t- 
in the county of Dorset, to the parish of Saint James, in the town tied in the 
and county of Poole, the sessions quashed the order, subject to the opi- parish of A., 
tnon of this Court on the following case : — ^The pauper never acquired contracted 
any settlement in his own right : his father was settled in the parish capuiln of^a 
of Lytchet Matraverse; and whilst he was so setded, the pauper gh^ two sum- 
hired himself by contract to serve for two summers and a winter on mere and a 
board a ship traidiog to Newfoundland. In the month of February winter. He 
or March 1816, being then twenty years of age, he entered upon that ^^^JJJJ^** 
service, in which he continued during the stipulated t\me. ^Y^d^kc^ ^T)se!^\^%v 
was BO evidence that the jbther exercised any contio\ onet Vum 4wuxi% \»s«A.v^^^V5| 
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one years of the period of his service. He attained his age of twenty-one years 
tStSae hb'* ^^^re his return from the voyage. Shortly after he had left this 
father acquired country, and before he had attained his age of twenty-one years, his 
a settlement in father acquired a settlement in the parish of St, James, in the tovm 
^<>^«' P™h : and county of Poole. On the pauper's return from Newfoundland^ 
^uner v^ not ^® ^®^^ ^^ reside in his father\s house, who before that time had left 
ema^pated Poole and returned to Lytchet Matr averse. After a few weeks he 
before he at- left his father's residence, and lived with his sister, working on his 
t^edtheage own account as well then as during his residence with his father. 
Md^^nse-"** '^® sessions were of opinion that the pauper was emancipated at the 
qnently, that ^^^ when his father acquired the settlement in Poole. — Bayley J. 
his settlement The question in this case is, whether at the time when the father 
followed that of gained a settlement in the parish of Saint James, Poole, the pauper 
his father. ^^ emancipated ? If he was not, then his settlement would shift 

with that of his father. The father was settled in the parish of 
Lytchet Matraverse, and whilst he was so settled, the pauper, his 
son, being then a minor, hired himself to serve for two summers and 
a winter. He entered into, and continued in the service until be 
attained twenty-one years of age, but before he had attained that 
age his father had acquired a settlement in Poole. There can be no 
doubt that the settlement of a son, if he have none of his own, shifts 
with that of the parent so long as the son continues part of the 
parent's family. When he ceases to constitute part of the parent's 
family, he is emancipated. The different instances of emancipation 
put by Lord Kenyon in Rex v. Off church (a), and Rex v. Witton 
cum Twambrooks (6), and recognised by Lord Ellenhorough in Rex 
v. Uckfield (c), are the child's attaining its full age, or being married, 
or gaining a settlement, or, as in the case of the soldier, contracting 
a relation inconsistent with the idea of his being in a subordinate 
situation in his father's family. In Rex v. Roach (d). Lord Kenyon 
qualified what he was reported to have said as to a son's b^g 
emancipated on attaining the age of twenty-one years, by limitbg 
that observation to cases where the son at that age was severed from 
his father's family ; and then advertu)g to the case of the soldier, he 
observes that the soldier had ceased to be under the control of he 
parents, and had become subject to the control of others ; and that 
as he did not return to the father until after he was of age, the case 
was thought too clear for argument. It is insisted that this case falls 
within the fourth class of cases mentioned by Lord Kenyon, and that 
the pauper, as soon as he entered into the contract, like the soldier 
who had enlisted, was emancipated, because he had subjected himself 
to the Control of others, and continued so subject until he had 
attained twenty-one. But there is this distinction between the case 
of the soldier and the present : the soldier, by enlisting, became sub- 
ject to an authority paramount to that of his parent: here the 
pauper, by contracting to serve the owner or captain of the ship, 
subjected himself to an authority not paramount, but subordinate to 
that of his parent ; for, by the law of England, the parental authority 
continues until the son attains the age of twenty-one. This distinc- 
tion is pointed out by Holroyd and Best Js. in Rex v. Rotherfield 
Greys (a) ; the latter there says, " By the general policy of the law 
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'^ of England the parental authority continues until the child attains 
the age of twenty-one years ; but tlie same policy also requires, 
that a minor shall be at liberty to contract an engagement to serve 
the state. When such an engagement is contracted, it becomes 
<' inconsistent with the duty which he owes to the public, that the 
'' parental authority should continue/' Lawrence J. in Rex v. 
Roach (a) seems to take the same view of the subject, and to con- 
sider the authority of the state paramount to that of the parent so 
long as the minor continues in the public service, but as soon as he 
leaves it, then the parental authority is restored. He there says, 
'' In the case of the soldier, the son was enlisted when he was under 
" age, and if he had returned home before he was twenty-one, he 
'' would have been considered as part of his father's family ; or, if 
^* he had quitted the army before twenty-one without returning home, 
'^ the father might have reclaimed him by suing out a habeas cor- 
'^ pus.'' BlackstonCy in his Commentaries^ vol. i. p. 453. says, 
'^ The legal power of a father over the persons of his children ceases 
" at the age of twenty-one, for they are then enfranchised by arriving 
^^ at the years of discretion, or that point which the law has estab- 
'^ lished, when the empire of the father or other guardian gives place 
** to the empire of reason. Yet, till after that age arrive, the empire 
'^ of the father continues, even after his death ; for he may by his will 
appoint a guardian to his children. He may also delegate part of 
his parental authority, during his life, to the tutor or schoolmaster 
of his child, who is then in loco parentis, and has such a portion 
^' of the power of the parent committed to his charge, viz. that of 
" restraint and correction, as mav be necessary to answer the pur- 
** poses for which he is employed.' It appears, then, that in ordi- 
nary cases the authority of a father over his child continues until the 
age of twenty-one. But the case of a soldier is an exception from 
the general rule. For an infant may by law enlist, and become 
bound to serve the state ; and if he does contract to serve and the 
state adopt him as their servant, that adoption severs him from his 
&ther's family, and he then becomes subject to the paramount control 
of the state. In Rex v. Wohurn (5), the son enlisted at the age of 
sixteen into the same regiment of militia in which his father served, 
and lived with him to the age of twenty-three. Lord Kenyon thought 
as he lived in his father's family, the parent's control was not 
altogether destroyed, the guidance and direction of the child to a 
certain extent not being inconsistent with the occasional military 
situation in which he was. He seems to have thought that such a 
person might be subject to a double control. So in this case, if the 
father did not interfere, the son might be subject to the control of his 
master whom he had contracted to serve, but being part of his 
father's family, and subject to his paramount authority, the latter 
might have claimed his services at any time before he attained the 
age of twenty-one years. But in the case of a minor who enters into 
the army, the state will be entitled to his services, and against the 
public the father cannot claim them. Considering the principle upon 
which a minor who enlists as a soldier becomes emancipated to be, 
that he thereby contracts a relation inconsistent with a subordinate 
situation in his father's family, and considering that a minor who 

(a) 6 r. R. 264. (h) ft T. R. AH^. 
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GOntractB to B%vift a sttlijeet, thereby makes hiimeelf tiaUe to tbe 

double control of his fauier and his master, the authority of the 

parent being paramount to that of the master, I think that the pauper 

in this case, when he agreed to serve the owner or captain of the 

ship, did not contract any relation inconsistent with a subordinate 

situation in his father's family, but that until he attained twenty-one 

he continued part of his father's family and subject to bis paratnouat 

authority. Consequently the sessions were wrong in holding that 

the paup^ was emancipated, and his settlement shifted with that of 

his father. Their order must therdbre be quashed. — Order of 

sessions quashed. 

Apauper,whUe 71. Rex y. Lawford, E. T. 9 G. 4.— -8 B. 4* C. 271. — Upon 

he was under appeal against an order of two justices, whereby Hannah Nunn, 

age, quitted his ^j^^^ ^nd her three childrea were removed from the parish of Law- 

weiS*toB«i f^^9 ^^ ^^® county of Essex, to the parish oi Saint Avne^ Lime- 

serving some- houses in the county of Middlesex, the sessions quashed the order, 

times m a subject to the opinion of this Cmirt on the following case : John 

*l!h^\m^'^* ^^^y the son of John and Martha Nunn, the late husband of the 

toa^ne°v«i^ pauper Hatmah Nunn, was born at Wivenhoe. John Ntmn, de- 

sels, and re- ceased, was married to the pauper Hannah Nunn, he being about 

mained in such twenty-five years of age^ and having acquired no settlement in his 

"^'^^^ted"^ *° own right. In 1802, he then being about fifteen years of age, 

hu^^s'^'^ quitted his par^ts and went to sea, where he continued tSk die 

family when he period of his marriage, sometimes serving on board a King's cutter 

attained the age (the Argus), and at other times on board different trading vessels, 

oftwenty-one gaining his own livmg. Up to the age of eighteen his pareats 

^atlie was ' resided at Manningtree, and whilst there, the vessel on boaid of 

then emand- which their son was serving being stationed on the river near that 

pated, and that town or its neighbouriiood, the mother washed for him, and occa- 

his settlement sional visits were paid by the son to the parents, sometimes of a feir 

wth^sh^with ^y^' continuance. During the period from 1805 to 1810, the 

that of his fa- parents having quitted Manning tree, removed to St. Anne^s, Lime' 

then house, and resided on a tenement of the value of twelve guineas 

a year ; and twice during those five yeare the son visited then theit) 
and stayed eight or ten days at a time, returning to his shrip after 
each visit. The distance prevented the mother from continniog to 
wash for the son whikt &^e and her husband were resident at 
iS^. Anne*s, lAmehouse, but ^ occasionally sent him small sums for 
pocket-money. The son attained the age of twentyMme whilst his 
parents were residing at St. Anne's, Limehause^i la 181% the 
parents quitted that parish, and took a tenement of dU/.t a yMP at 
Oravesend, on whidi th^ resided when th6s<^ mafried, .hUrioig'lieen 
in the occupation of it uptwards of a year before nurhi manriwgsi 
Batlet, J. It is va7.de8iBahle in iseddnigfles8iensrQaaa»aak«ct, 
whenever it is f»oi9s9)le,4ipon broad principAes^andfool givta^eAcilito 
such nice distinctioai as are raised^fay the argumeaian aoppsstwf 
this order. The position said down by Lawrenm^J^i^m Restxm^* McM 
k, that if a child icaKSs his father's 6etniiiy under twieMtyMRM^aacI 
returns while he is under age, he centiants^to he {nrt of dbatrifalaniy, 
and his aettlement wiM shift with that of his ^ieUhcr. ^BmI if tfatiohski, 
when he attains twenty-one, is absent from the fetiiei^SifiaiH^lhe 
fskther thereby loses all oontrol over him,, he beooraes- eraaneMMdid, 
and hia settlement will not shift wVlVi iVv^l of ihe father, but will con- 
tinue to be in that pariak wWe tide fa\)[iei laaa «t\fifli ^fi^iL^^ ^\^d 
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Ekttained tweDty-one. Lawrence J.' there says, ** In the case of the 
** soldier, the son was enlisted when he was under age, and if lie had 
*' returned home before he was twenty-one, he would have been con- 
*' sidered part of his father's family ; or if he had quitted the army 
** before twenty-one without returning home, the father might have 
*^ reclaimed him by suing out a habeas corpus: but it appears from 
*^ the case that he had attained the age of twenty-one before he left 
''the army; therefore during the time that he continued a soldier, 
'' his father lost all control over him, he being of age; and the sub- 
** sequent settlement gained by the father was not communicated to 
*' him/' He then applies the reasoning in that case to the one 
before the Court, and afterwards says, '' If, after such a service as 
*' this, the daughter had returned to her father before she was of 
'' age, she would have continued as part of* her father's family ; but 
*' not returning till after, she can no longer be considered as part of 
'< his family." The same point was decided in Rex v. Cowhoney- 
borne. There a widower having a daughter, placed her at eleven 
years of age with an uncle, by whom she was wholly maintained after 
that time, and with whom she continued to reside after she came of 
age, doing service for him, but without any contract of hiring to give 
her a settlement of her own, the father in the mean time having gone 
out to service. It was held, that on her coming of age she was 
emancipated. There, at the time when she attained twenty-one, she 
continued absent from her father's family. In Rex v. Hardwick the 
same doctrine was laid down. The only distinction between that 
and the former cases was, that the original separation of the pauper 
from his father's family was not voluntary. While he was under age 
he was drawn for the militia, and served in it until he was twenty- 
three years of age. The principle deducible from that case, however, 
is, that he was not part of his father's family while he continued 
subject to a control paramount to that of his father ; and having 
while under age contracted a relation inconsistent with the parental 
control, which relation continued until after he attained twenty-one, 
the authority of the father thereby wholly ceased, and he could no 
longer insist on child's returning to his family. The latter was, 
therefore, emancipated. Now here at the time when the pauper 
attained twenty-one the settlement of his father was in Limehouse, 
He was then in service, where he voluntarily continued after twenty- 
one ; he then became emancipated, and his settlement continued in 
that place. The order of sessions must, therefore, be quashed. — 
Order of sessions quashed. 

72. Rex y. MuchCowame^ M. T. 2 W.4.—2 B. ^ Ad. 861.— An idiot. 
Upon an appeal against an order of two justices, whereby John Yar- though se- 
nold was removed from the parish of Chreat Wit ley ^ in the county of P'* /[^ler 
Worcester, to the parish of Much Cowame, in the county of Here- the age of 
ford^ the sessions confirmed the order^ subject to the opinion of this twenty-one, 
Court on the following case : — The father and mother of the pauper cannot be 
were married in the year 1792, and the pauper was born in 1793, emanciptted. 
and is and always has been an idiot. The pauper and his father and 
mother resided together in the parish of Or eat Wit ley, the then 
legal settlement of the father, till 1822, when the mother died. In 
1824 the father left the pauper (being then about thirty-one years 
old) in the parish of Oreat Witley^ and hired h\mae\i o\x\. ^% ^ ^\- 
vsitU ia husbandry to difierent masters during iVio^t ^escc^ 9)XV^ ^vv 
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daring the year 1825, and until he married a second wife in 1826 : 
he then went to Much Cowarne, the appellant parish, and resided 
there upon some property belonging to his second wife until her death 
in 1830, and there gained a settlement. After the father left Great 
Witley he never returned to it ; but the officers of that parish took 
care of the pauper, and never applied to the father for any assistance 
or remuneration for what they paid. The court of quarter sessions 
found that the pauper was incapable of taking care of himself, through 
imbecility of mind, at the time of the separation from his father, seven 
years since, and that previously to that time he was not emancipated, 
from the same cause. The question for the consideration of this 
Court was, whether under the above circumstances, the pauper's set- 
tlement was in the parish of Much Cowarne or not. — Lord Ten- 
TERDEN C. J. The order of sessions must be confirmed. A child 
unemancipated follows the settlement of his father ; and the general 
rule is, that until he reaches twenty-one, the child is not emanci- 
pated, unless he becomes the head of another family, or does some 
act to gain a settlement ; but if, after twenty*one, he separates him- 
self from his father's family, he is emancipated. Why is twenty-one 
the period thus fixed by the law ? Because at that age the party is 
presumed in law to be competent to take the management of his own 
affairs. Here the pauper never was and never will be competent to 
do so. The reason, therefore, for which that period is fixed upon in 
other cases, wholly fails in this. — Parke J. If the pauper were a 
minor, he would have continued unemancipated. Now it was found 
he was incapable of maintaining and taking care of himself, through 
imbecility of mind ; he must therefore be considered in the same si- 
tuation as if he had remained a minor. — ^Taonton, J. The rule has 
been correctly stated to be, that where a party after twenty-one, se- 
parates from his father's family, and can provide for himself, and re- 
quires not farther protection, he is emancipated. That rule does not 
apply here. — Pattison J. The words in Rex v. Hardwicky that 
** where the new settlement is acquired by the parent after the child 
^' has attained twenty-one, it will not be communicated, unless, in 
*' fact, the child continues part of the family," must apply only to a 
member of the family capable of supporting himself. — Order of ses- 
sions confirmed. 
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Of the Marriage and Evidence to prove it, — 2 Bott, pi. 101. 

73. Rex V. All Saints, Worcester, E. T. 67 O. 3—6 M. ^ S. 194. 
— Upon appeal the sessions confirmed an order for the removal of 
Esther Newman, otherwise Esther Willis, from the parish of Chel" 
tenham, in the county of Gloucester, to the parish of All Saints, in 
the city of Worcester, subject to the opinion of this Court on the 
following case : — ^The appellants having produced the pauper, the 
counsel for the respondents began their case by calling a witness, 
named Ann Willis, for the purpose of proving that she had been mar- 
ried in Ireland to one George Willis. The counsel for the appellants 
objected to the competency oC t)h\« mlTi%%%) ^^Wvw^ themselves pre- 
paried with evidence of the auYMeqiiftnl loaxms^ ol V)ci!^ «»S!ift Oetur^^ 
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W^illis to Either the pauper; but the Court determined to admit the sequent roar- 
witness. She proved her own marriaire to George Willis about four-^ fl^^* °^ ^* ^*'** 
teen years ago, and that a paper which she stated to be a certificate of n^i^^ t^a^ j, 
that marriag;e had been fiven her by the minister, and by her to a was a compe- 
Mr. Farren, the overseer of the parish where she then resided, and t«nt witness, 
Farren was in court ready to prove his having received the said cer- f®"^ ^iT**' **fi^j 
tificate of the said witness, and having lost it, and he was ready also ^^a witness she 
to have given parol testimony of its contents. Another witness proved did not contra- 
that George Willis and the first witness cohabited together as man diet him, and 
and wife, and had three children then alive : that the settlement of the l»er evidence 
said George Willis was in the parish of Sandhurst, where he was born : ^^ to crimi- 
that he had been lately apprehended as a vagrant for leaving the said nate him. 
Ann, his wife, chargeable to that parish, and convicted of that offence 
at the quarter sessions for this county : that Esther, the pauper, had 
gained a settlement in the appellant's parish in her own right, as a 
single woman, about three years ago, lout had since, on the 28th 
December 1815, married the said George Willis; which fact was 
proved, as well by the said pauper as by another witness, who was pre- 
sent at their marriage. The counsel for the appellants submitted to 
the Court that the evidence of Ann Willis should be struck out, which 
the Court refused. — Lord Ellenborough C.J. With the best at- 
tention I have been able to give to this case, I cannot discover any 
incompetence of the first wife to give evidence touching the fact of 
her marriage. At the period of the proceeding, when she was called, 
she contradicted no denial then in evidence of the existence of the mar- 
riage, nor do I say that it would make any material difference if she 
had. At the time when she proved the fact of marriage it did not 
appear that guilt would thereby be imputable to her husband. She 
did not refuse to be examined ; and she proved the fact of the cele- 
bration of a marriage fourteen years before with a person under whom 
the pauper's title to a settlement was to be derived. She affirmed that 
he was her husband. How does this criminate him ? Does it con- 
tradict any thing which he had sworn to before, so as to involve him in 
the crime of perjury ? Not at all. Does it even relate to a matter on 
which he had given previous evidence ? By no means. Then the question 
is, whether this is not a competent witness to prove her marriage in the 
first instance. Her being the wife presents no objection to her proving 
the marriage. The objection rests only on the language of the King 
V. Cliviger, that it may tend to criminate him, for it has not an im- 
mediate tendency^ inasmuch as what she stated could not be used in 
evidence against him. The passage from Lord Hale has been pressed 
upon us, where it is said the wife is not bound to give evidence 
i^inst another in the case of theft, if her husband be concerned, 
though her evidence be msiterial against another, and not directly 
against her husband. Admitting the authority of that passage, it 
assatnes that the husband was under the criminal charge, that he was 
included in the simul cum aliis. But if we were to determine with- 
out regard to the form of proceeding, whether the husband was im- 
plicate in it or not, that the wife is an incompetent witness as to 
every fact which may possibly have a tendency to criminate her hus* 
bandy or which, connected with other fscts, may perhaps go to form 
a link in a complicated chain of evidence against him, such a deci- 
sion, as I thinks would go beyond all bounda: ai\& l\ve\eS&tiKA. w\ 
^athoritjr to »tj8tain it, unless, indeed, what Yiaa \wea YbajL dios«'0k> ^^ 
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it seems to me, somewhat too largely, in Rex v. Cliviger, may be 
supposed to do so. I would observe that by the present decision the 
Court does not mean to break in on the rule, founded in the policy 
of the law, that husband and wife shall not be permitted to be wit- 
nesses for or against or to criminate each other ; but before I pro- 
nounce that it is a good objection to the competency of either to be 
a witness, that his or her testimony may produce some latent possible 
effect, which in its result may occasion an inconvenience to the 
other, I shall require some graver authority or reason than I am ac* 
quainted with at present. It may be remarked here that at the stage 
of the enquiry when this witness was examined it was not in proof 
that the second marriage had taken place ; undoubtedly, therefore, 
she was an unexceptionable witness at that time. To strike out her 
evidence because, by reason of what was afterwards proved, of the 
possible inconvenience which might result to her husband from the 
disclosure, would, in my opinion, be introducing a dangerous laxity 
in dealing with evidence. It would reduce all prior evidence in a 
cause to a precariousness dependent upon that which follows, whether 
it should remain part of the evidence on the notes or not. It seems 
to me, therefore, that the evidence was well received at the time 
when it was produced, and that the subsequent testimony did not 
render the witness incompetent, so as to strike out her evidence ah 
initio. — Bayley J. On the best consideration which I can give to 
Jthis case, it appears to me that Ann Willis was a competent witness, 
and I found this opinion not upon the order of time in which she 
was called, for in my judgment she would have been equally compe- 
tent after the second wife had given her testimony. It does not ap* 
pear that she objected to be examined, or demurred to any question. 
If she had thrown herself on the protection of the Court on the 
ground that her answer to the question put to her might criminate 
her husband, in that case I am not prepared to say that the Court 
would have compelled her to answer ; on the contrary, I think ' she 
would have been entitled to the protection of the Court. But as she 
did not object, I think there was no objection arising out of the 
policy of the law, because by possibility her evidence might be the 
means of furnishing information, and might lead to enquiry, and per- 
haps to the obtaining of evidence against her husband. It is no ob- 
jection to the information that it has been furnished by the wife. In 
Rex v. ClivigeVf the decision seem to have been put upon two 
grounds ; one, that the husband having been examined before, the 
wife was called to contradict his evidence, and thus to prove him 
guilty of perjury. The other ground was this; that her evidence 
would have a tendency to charge him with bigamy, or might lead to 
a charge for that crime, and cause the husband to be apprehended. 
I am not sure that the import of the expression ^' tendency to cri- 
" minate" was very accurately defined in that case. It was probably 
not understood as meaning that the wife's evidence could be used 
against her husband, for we know that this could not be so. It has, 
indeed, been argued that the wife's evidence in this case might operate 
as a direct charge against her husband, by analogy to what has been 
said may be practised in a civil action, where if the issue be upon a 
felony, and the felony proved, the party against whom it has been 
proved may be apprehended upow ihax. ev'vd<^xic^\ bwl ^u^^osing that 
to be sOf the present is not an anB\o^o\\% c^^\ ^\A\»3»V^\\i%Hi\dK^ 
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the wife proved on this occasion could be the direct means of found- 
ing a prosecution against her husband, although it might afford the 
means of procuring evidence against him. But such a collateral con- 
sequence is not a sufficient objection. With respect to the case of 
Broughton v. Harpur^ the ground on which the Chief Justice re- 
jected the witness does not appear very clearly upon the report : the 
objection to her testimony seems to have been put on the ground of 
interest. At the period when that was so ruled by the Chief Justice 
the authorities were contradictory as to the nature or degree of in- 
terest which rendered a witness incompetent, whether it need amount 
to an interest in the event of the suit ; but in later times this rule 
has been better established, the courts inclining to let the objection 
on the score of interest go rather to the credit than the competency. 
Therefore on the ground that the admission of this witness does not 
interfere with the policy of the law as it concerns marriage, I think 
she was competent. — Abbott. J. 1 also am of opinion that this 
witness's testimony was well received, and ought not to have been 
struck out. The question does not arise here as to the admissibility 
of husband or wife to contradict the testimony which has been pre- 
viously given by the other, and I, therefore, abstain from saying any 
thing upon that point. Complaint, indeed, has been made in the 
progress of the argument of the course of proceeding pursued at the 
sessions by the respondents in marshalling the evidence, in order to 
steer clear of Rex v. Cliviger, but it is plain that the appellants did 
not propose to call the husband, and, therefore, could sustain no pre- 
judice on that account. But the opinion which I have now formed 
would have been the same if a different course had been followed ; 
for instance, suppose the respondents had begun by proving the 
pauper's maiden settlement, and the appellants had answered that by 
proving her marriage with Willis, and then the respondents had 
called the first wife to prove the former marriage, I should have been 
of opinion that she was competent to make such proof; so that the 
order of proceeding, in my judgment, made no difference. Her evi- 
dence upon this occasion can never be received against her husband, 
nor can the decision of the sessions be used against him. They can 
found neither a charge nor the evidence of any charge against him. 
So that it may properly be said of her evidence that it has not any 
tendency to criminate him, provided that expression be understood 
with the limitation which I affix to it, that is, to criminate him in the 
course of some pfoceeding in which a crime is imputed to him. With 
this qualification I give my assent to the expression ; but if it is to 
be carried farther, with all my respect for the learned Judges who 
decided Rex v. Cliviger, I cannot but say that I know not what 
limitation is to be given it. — Order of sessions confirmed. 

74. Rex V. Birmingham, E, T. 9 G. 4.-8 B, Sr C. 29.-— Upon Whereamar- 
an appeal against the order of two justices for the city and county of riage wasso- 
the city of Coventry, whereby Luke Smith and Elizabeth Smith his j^^^^^^^e^n 
Mrife were removed from the united parishes of Saint Michael and the ^ ^^^^^ ^^^ ^q. 
Holy Trinity, in the city and county of the city of Coventry, to the man, the former 
parish of Birmingham,* in the county of Warwick', the court of being a minor, 
quarter sessions confirmed the order, subject as to so much of the ^**°^i^^^^'*^®^qj1 
order as respects the settlement of Elizabeth Smith, therein described ^^^ 2!\llsiv. 
as the wife of Luke Smith, to the following case ;— TV\^ >^^\v^\ , LuVe ^^s«»KoXNft««^ 
SmM, was married to Elizabeth Smith, t\ven EUzdbeth. BxaU/xxv ^^^w«« 
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the year 1826, by license, he then being a minor under the age of 
twenty*one years, and having his father then living, who did not 
consent to his said marriage. It was objected by the appellants that 
his marriage was void under the new marriage-act, stat. 4 G. 4. 
c. 76., for want of the father's consent : the objection was overruled 
by the court. The appellants then offered evidence to prove that at 
the time of said marriage Elizabeth Smith, then Elizabeth Bratt, 
was settled in and chargeable to the parish of Little Packing ton, and 
that the marriage was effected and brought about by a fraudulent 
contrivance and conspiracy of the overseers of the parish of Little 
Packing ton, for the purpose of changing the settlement of Elizabeth 
Smith, then Elizabeth Bratt, from the parish of Little Packington 
to the parish of Birmingham, in which Luke Smith was then settled. 
The court of quarter sessions refused to admit the evidence, and con- 
firmed the order of removal, subject to the opinion of the Court of King's 
Bench , first, upon the validity of this marriage within the provisions of the 
statute 4 G. 4. c. 76. ; secondly, upon the propriety of the rejection of 
theabove-mentioned evidence.— Lord Tenterden C. J. We have con- 
sidered the various statutes referred to by counsel, and are all of opinion 
that the marriage in question is valid. A marriage under such circum- 
stances would by the 26 G. 2. c. 33. $.11. have been void, but the 
3 G. 4. c. 75. s. 1. recites that section, and that it had been produc- 
tive of great evils and injustice, and then proceeds to enact, *^ that so 
^' much of the said statute as is hereinbefore recited, as far as the 
*' same relates to any marriage to be hereafter solemnized, shall be 
'* and the same is hereby repealed." The second section enacted, 
that marriages theretofore solemnized by license, without such con- 
sent as required by the former act, should be valid, with certain 
limitations imposed by the third and four following sections . Then the 
eighth and subsequent sections contained new provisions as to grant- 
ing licenses in future. These were repealed by the 4 G. 4. c. 17., 
which restored certain parts of the 26 G. 2. c. 33., and some ques- 
tion might be raised as to whether that part of the 3 G. 4. c. 76. 
remained in force which repealed the 11th section of the 26 G. 2. 
But that question is now rendered immaterial by the 4 G. 4. c, 75., 
which repealed the 4 G. 4. c. 17., and so much of the 26 G. 2. c. 33. 
as was then in force. The only statute, therefore, now to be con- 
sidered is the 4 G. 4. c. 75., the fourteenth section of which points 
out the mode in which licenses are to be obtained, and the matters 
to be sworn to by the parties or one of them; and one of those 
matters, where either of the parties, not being a widower or widow^ 
shall be under the age of twenty-one years, is, that the consent of 
the person or persons whose consent to such marriage is required, 
under the provisions of this act, has been obtained thereto. Then 
the sixteenth section specifies the persons who shall have power to 
consent, and proceeds, " and such consent is hereby required for the 
" marriage of such party so under age, unless there shall be no 
" person authorized to give such consent." The language of this 
section is merely to require consent, it does not proceed to make the 
marriage void, if solemnized without consent. Then the twenty- 
second section declares, that certain marriages shall be null and void, 
and a marriage by license without consent is not specified. Thus 
far, therefore, the question depends wi^u \)[i<^ (^vt^xW \tv the six- 
teendi section ; and if there wete an^ do\A>v.>\^\i^Xi^ c^tk%\.t^a«>jffsok 
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of that sction, it would be removed by the twenty-third, which enacts, 
that ** if any valid marriage solemnized by liscense shall be procured 
by a party to such marriage to be solemnized between persons, one 
or both of whom shall be under age, by means of falsely swearing to 
any matter to which such party is required personally to depose/' 
not that the marriage shall be void, but that all the property accru- 
ing from the marriage shall be forfeited, and shall be secured for the 
benefit of the innocent party, or the issue of the marriage. This is a 
penalty for disobeying the direction of the legislature given in the 
sixteenth section, and is calculated to prevent fraudulent and clan- 
destine marriages, by depriving the guilty of the pecuniary benefit, 
which is most commonly the inducement moving to the fraud. For 
these reasons it appears to us that the marriage in this case is valid, 
and the order of sessions right.*— Order of sessions confirmed. 

75. Rex V. Tibshelf, T.T.UO.A.^l W. 4.— 1 B. Sf Ad. 190.— in the publica- 
On appeal against an order of two justices, whereby Mary Beits ^ the tion of banns, in 
wife of Joseph Betts, (commonly called Wilson,) living apart from ^^^\ a woman 
her husband, and her six children, were removed from the parish of HorffffctnwPwas 
Mansfield in the county of Nottingham^ to the parish or township of called White, a 
Tihshelf^ in the county oi Derby ; the sessions confirmed the order, surname entered 
subject to the opinion of this Court on the following case : — The pauper ^y mistake in 
and her husband (he having gained a settlement in the appellant parish {^^^ ^^^^ °v 
by the apprenticeship hereinafter referred to) were married in the year which she had 
1817 by banns, he by the name of Joseph Betts, and she by the name never gone by 
of Mary White, The husband had baen baptized as the son of John ®' ^^° entitled 
and Mary Betts. Mary Betts was the daughter of Samuel Wilson, ^^n^^w^ ^^^ 
and her husband having absconded shortly after marriage, her son, to the officiating 
the pauper's husband, was brought up by his maternal grandfather, clergyman with- 
and was always called by the name of Wilson, was bound apprentice ^^ *°y inten- 
by that name, with the consent of his grandfather, and was never ^^o^j? mislead, 
called or known by the name of Betts, or by any other name than dividual^h^iog 
Wilson, either before or after his marriage with the pauper. The an interest in 
pauper Mary was the legitimate daughter of Job and Martha Hodg- ^^^ marriage 
kinson^ and was never called or known by any name except Hodqkin- ?PP®*r to have 

• •«• tv been clficeivpd * 

son till after her marriage ; but m the register of her baptism she is jjeld that the 
described as " Mary the daughter of Samuel White and his wife." marriage was 
It appeared that her- mother was the daughter of Samuel and Dorothy void. It might 
White, and that her father and mother resided with them at the time ^*^® ^° ?^jj«''- 
of her birth, and her mother's brother (who was called as a witness rn^Tfraud^en^"* 
for the respondents) stated that he believed the entry in the register intent) there 
to have been a mistake of the clergyman who baptized her ; and that had been only a 
he was the person who discovered the mistake in the register previous P^'^^*^ variation 
to the pauper's marriage, it having been supposed that her baptism the addUion or 
was omitted to be registered.— Lord Tenterden C. J. This cause suppression of 
arose out of an order for the removal of Mary, the supposed wife of one christian 
Joseph Betts, and her six children to Tibshelf, the settlement of "^'"^'.^Vjl® 
the said Joseph Betts ; and the question, whether that removal was on"%hichthe 
right or not, depended, upon the validity of the marriage between party had ever 
Joseph Betts and the saidilfiar^. If the marriage was invalid, the used or been 
order of sessions was wrong, and we are of opinion it was invalid. Itpownby. 
This marriage was in 1817, and at that time the only act by which 
marriages were regulated, was the 26 G. 2. c. 33. which was finally 
repealed, except as to all acts, matters, and iVvvn^^ dov\& \xxA<^\ \X& 
proviaJoBs, by 4 G, 4. c, 76. Neither that act, not \5afc t^^ii^ftii ^^x. 
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3 G. 4. c. 75. y contains any clause' rendering former marriages by im- 
proper banns valid ; and if section 19. of the latter act could have 
been construed as having that effect, it could not have any operation 
after the repeal of that act. The act 26 G. 2. provides by section 8., 
that all marriages that shall be solemnized without publication of 
banns, or licence, shall be null and void to all intents and purposes 
whatsoever. In the directions in that statute for the publication of 
banns, nothing is said as to the names of the parties, but section 2. 
excuses the minister from publishing them, unless the parties deliver in, 
in writing, their true christian and surnames. And in a series of de- 
cbions upon this statute, both in the ecclesiastical courts and the 
Court of King's Bench, it has been held, that the clear intention of 
the legislature was, that the banns are to be published in the trae 
names of the parties, otherwise it is no publication at all. By these 
decisions these rules are fully established : first, that if there be a total 
variation of a name or names, that is, if the banns are published in a 
name or names totally different from those which the parties, or one 
of them, ever used, or by which they were ever known, the marria^ 
in pursuance of that publication is invalid ; and it is immaterial m 
suck cases, whether the misdescription has arisen from accident or 
design, or whether such design be fraudulent or not. But, secondly, 
if there be a partial variation of name only, as the alteration of a letter 
or letters, or the addition or suppression of one Christian name, or 
the names have been such as the parties have used, and been known 
by, at one time and not at another ; in such cases the publication 
may or may not be void : the supposed misdescription may be ex- 
plained, and it becomes a most important part of the enquiry, whe- 
ther it was consistent with honesty of purpose, or arose from a frau- 
dulent intention. It is in this class of cases only, that it is material to 
enquire into the motives of the parties. The substance of these rules will 
be found in the judgments of Lord Stowelly in the cases of Sullivan v. 
Sullivan (a), Franklandv, Nicholson{b), Pougettv, Tomkins (c), and 
Mathers. Ney (c?), and in the judgments in Rex v. Billing shurst{e) 
in this Court. The present case falls distinctly within the first 
rule. Whether the alleged husband was sufficiently designated by 
the name of Betts we need not enquire, as we are clearly of opinion 
that the woman was never known by, and never used the surname 
of ** White" so as to make that, in any latitude of construction, 
" a true name" within the meaning of the statute. Her family name, 
and that by which she was always known, was Hodgkinson. The 
only occasion upon which the name of White was applied to her was 
in the register of her baptism ; she was not baptized by that name, 
for the surname is never used in the baptismsd ceremony ; but the 
name was entered in the register necessarily without her privity, and 
it seems without that of her parents, and probably by a mere error of 
the officiating minister, who appears to have mistaken her parentage, 
aud considered her as the child of her maternal grandfather and 
grandmother. It is impossible, whatever may be the disposition to 
favour parties who have meant to act correctly, and from the best 
motives, to say that a surname so entered can be the true name of 
the party to whom it is applied. It is doubtless a great hardship 

C^) 2 Hogg, Consist. Rep, 254. C*^> ^ M. % S.*).^\. \ ?K\IL R«p, 147. 

(c) 3 M.UfS. 263. (d) a M. ftj S.*l^. V»^ ^^•li^ S.ltS*. 
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upon these innocent persons to pronounce that this marriage is void, 
but it would be a much greater inconvenience to the public to alter 
the settled rules upon this subject, for the sake of preventing a par- 
ticular mischief. — Order of sessions quashed. 

76. Rex V. St.JohnDelpike, K T. 1 W. 4.-2 B. Sr Ad. 226.— Theitatute 
Upon an appeal against an order of two justices, whereby Mary Lay- ^ ^* ^'^^^' 
cock was removed from St. Mary Castlegate, in the city of Yorky to ^l ju nji 
the parish of St. John Delpike, in the same city, the court of quarter cases of mar- 
sessions confirmed the order, subject to the opinion of this Court on "age had by 
the following case : — In the year 1808, the pauper not then being a J"^«°<*» .hefow 
widow, and being under the age of twenty-one years, intermarried that^acTvath- 
with one James Laycock. This marriage was solemnized by licence out such con- 
in the parish church of St. Lawrence, in the city of York, without sent as is 
the consent of the pauper's father, who was then living. She con- o^^j^ ^\^ 
tinned to live with James Zaycoc^ as his wife till 1825, when she ,, xj* ^^ 
intermarried with one Thomas Laycock, the said James Laycock where the pi^- 
then and still being alive. The question for the opinion of the Court ties shall have 
was, whether the former marriage with James Laycock was or was continued to 
not valid : if it were declared valid, then the order of sessions was to husband and** 
be quashed; if invalid, then to be affirmed. — Lord Tenterden wife, till the 
C. J. We must construe the proviso in the third section as in- death of one of 
tended to apply to cases which occurred before the passing of the ^^®™ **' ^j^ ^ 
3 G. 4. c. 75. Section 2. applies to marriages which, under certain SJw3^g. 4 
circumstances, were rendered invalid by the 26 G. 2. c. 33., and c. 76), such 
which are by that section rendered valid in cases where the parties mama|[e, if not 
shall have continued to live together as husband and wife till the ?}*T*ff j!"^*' 
death of one of them, or till the passing of that act. The provision deem^ valid 
in section 3., that ^* the act shall not extend to render valid any to all intents 
'' marriage where either of the parties shall at any time afterwards and purposes. 
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during the life of the other party, have lawfully intermarried with . ,^|; ^" P*"®' 
" any other person," may have been wholly unnecessary. At the nothing in Sbat 
same time it may possibly have occuiTcd to those who framed the act act contained 
that it might occasionally happen, that one of the two parties to the shall extend to 
first marriage might, during the life of the other, have lawfully inter- render valid any 
married with a third, and might afterwards have cohabited again S*[nv|iid^^"' 
with the original husband or wife, till the death of one, or the pass- any court o/ 
ing of the act. I think, however, that clause was introduced only competent juris- 
for greater caution, and that we ought not to construe the act so ^^^^^^ before . 
that a marriage may first be treated as valid, and afterwards as J^«P*s»ingof 
invalid. The first marriage, therefore, was valid : and consequently any marriage 
the order of sessions must be quashed. Littledale J. The where either of 
second section renders valid marriages which, by the 22 G. 2. c. 33,, *^® parties shall 
would be void. I think the words of that and the following section ^\^^^ tal^d 
are, in their natural construction, retrospective. And without ex- ing the life of " 
press words to a contrary effect, we could not say that the validity the otHer party, 
given by this act to marriages was intended to be shifting and un- ?»*ve lawfully 
certain. The proviso in the third section, that " the act shall not '^^'°^^ 
" extend to render valid any marriage declared invalid by any court pe'rson?^ ° ^ 
" of competent jurisdiction before the passing of that act, nor any Held, that a 
" marriage where either of the parties shall at any time afterwards mwriage which 
" during the life of the other party, have lawfully intermarried with r^**^*^^^S i, 
** any other person," seems to contemplate cases not very likely to i^g3?!,c*^«* 
happen in conjunction with the circumstances "^oxivV^di qwX. vcv ^<& <»A\ak^.«ii 
second section. But such cases are possible. P^xVies xav^tcwek- '^^^wa^'^^ 
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during the li£B 
of the other, 
with a third 
pe»oa. 



valid by the tiQue to cohabit, yet friends might choose to render the marriage 
of^e 3^!4"c. *'*^*^*^' So the parties to the original marriage might cohibit 
75. could not, ' together, though one had been lawfully married in the mean time to 
subsequently, be another. But if there could be a floating, shifting validity, the 
rendered invalid consequence might be, that children might be legitimate one day and 
^f Ui« 5^he* ^^^ another ; and it appears to me that this is not contemplated by 
of the parties, ^^^ ^c^* — Parke J. 1 think this is a very clear case. The second 

section renders valid marriages otherwise invalid by the 26 G. 2. 
c. 33., in cases where the parties shall have continued to live 
together as husband and wife till the death of one of them, or till 
the passing of that act. Under that section, therefore, the first 
marriage would be valid ; because here the parties did continue to 
live together till the passing of the act. Then the third section 
enacts, that the act shall not render valid any marriage where one of 
the parties shall, during the other's life, have lawfully intermarried 
with any other person. It is said that this clause is prospective. If 
it be retrospective only, there can be no question in the case. If it 
be prospective, this absurdity will follow, — that parties, whose 
marriage is rendered valid by the second section, may at any time 
they please bastardize their issue, by contracting a subsequent 
marriage. Such a construction ought not to be given to the words 
of the act, unless it be absolutely necessary. But then it is said 
that if the construction be retrospective only, this clause is useless. 
That would not be a sufficient reason for so absurd a construction as 
that contended for by the respondent parish : but, in truth, the 
clause is not altogether useless; for two parties may be living 
together, and yet one have married another person ; and this case 
is provided for by the last part of the third section. The argument 
assumes that a party cannot commit bigamy, without ceasing to live 
with his first wife. A man may have continued to cohabit with his 
first wife till the passing of the act, or the death of one of the parties, 
and yet have contracted another, and a valid marriage in the mean 
time. — Patterson J. I think the original marriage was rendered 
valid by the second section, and that the third section has a retro- 
spective operation only ; and therefore, that the marriage of the 
pauper to Thomas Laycock after the passing of the act does not 
take the case out of the second section. — Order of sessions quashed. 
Upon a qnes- 77. Rex V. Bathwick, T. T. I. W. 4.-2 B. ^ Ad. 639.— Upon 

tionasto the ^q appeal against an order of two justices, whereby Elizabethy the 
E/ll^Stfthe ^*^® ^^ William Joliffe Cooky was removed from the parish of Bath- 
wife of C., the v)ick, in the county of Somerset, to the parish of St, Pancras in the 
TCspondents county of Middlesex, the sessions quashed the order, subject to the 
proved by the 

testimony of C. his marriage with the panper in 1829. The appellants in order to prove that that 
marriage was void, on the ground that he nad been married in 1826 to M. B. called the latter, who 
stated that she in 1826 went with C. before a reputed clergyman of the established church, in Ireland, 
who in his private house there read to them the marriage ceremony. A document was also produced, 
purporting to be W,'i letter of orders signed in 1799 by the then Archbishop of Twim, which was 
proved to have been among W.*s papers at the time of his death in July 1829 : 

Held, first, that M. B. was a competent witness to prove the first marriage, although her husband 
had been before examined, and proved the second mamage. 

Secondly, That the certificate of the ordination of W. was properly received in evidence, having 

come from the proper custody, and being more than thirty years old ; and that, the certificate not being 

the act iff any court, and not having any relation to the corporate character of the Archbishop, the 

seal was to be considered the seal of the natural peison, -ixA nol of the corporation. Had it been of 

tha latter character, 

Q«4ere, whether it would have been admisuble vrithout tvidemce vVnaX. \l vi%&i3ci^ ^^ra^i imW 
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opinion of tliis Court on the following case: — ^The respondents 
proved by the testimony of the said William Joliffe Cook, his settle* 
ment in St. PancraSf and his marriage with the pauper at Bath 
in 1829, and he stated her to be now his wife. The appellants in- 
sisted that the marriage was void, the said Wm. Joliffe Cook having 
been previously married in Dublin in 1826, to Mary Byrne; and, 
to prove their case, they called the said Mary, to whose competency 
the respondents objected. The Court haviug admitted her evidence, 
she proved that she, being a Roman Catholic, and Cook^ being a 
protestant, went on the 21st of May 1826 before Mr. Wood, a 
clergyman residing in Dublin^ who, in his private house, read to 
them the marriage ceremony, and in the course of it asked her 
whether she would be the wife of Cook^ and asked him whether he 
would be her husband, to which question both of them answered, I 
will ; and after the ceremony they returned to the house of Cook'g 
father, whose servant she was, and there secretly cohabited for two 
months and upwards. It was proved by parol that Wood was re- 
puted to be a clergyman of the established church, and the appel- 
lants put in a document purporting to be the letters of orders signed 
and sealed by William, late Lord Archbishop of Tuam, dated the 
18th of October 1799, whereby the archbishop certified that he had 
ordained Wood a priest, and which letters were proved to have been 
among Wood's papers at the time of his death, in July 1829. The 
respondents objected to the admissibility of these letters ; but they 
were admitted by the Court without proof of the handwriting or seal 
of the archbishop, as being more than thirty years old. — Lord Tek- 
TSRDEH C. J. First, were are of opinion that the witness Mary, 
assuming her to be the first and lawful wife of W. T, Cook, was a 
competent witness. The question arose on the settlement of an- 
other woman, considered to be the wife of Cook. Cook was exa- 
mined, and proved his marriage with this woman ; but he was not 
asked, and did not say, that he had not been previously married to 
the witness Mary, The witness, Mary, was afterwards called to 
prove her previous marriage with this person. In deposing to this 
marriage, she did not contradict any thing that he had said. I notice 
this fact ; but we do not mean to say that, if she had been called to 
contradict what he had sworn, she would not, in a case like this, 
have been a competent witness to do so. It is not necessary to de- 
cide that question at present ; but it may well be doubted whether 
the competency of a witness can depend upon the marshalling of the 
evidence, or the particular stage of the cause at which the witness 
may be called. In the present case, however, the witness not having 
been called to contradict her husband, and her testimony not being 
inconsistent with the fact to which he had deposed, her incompetence, 
if it can be established, can be so only upon the authority of the case 
of The King v. The Inhabitants of CUviger (a). The authority of 
that case was much shaken by the decision of the case in The King 
V. The Inhabitants of All Saints, Worcester (b), in which Lord 
Ellenborough said, ''The objection rests only on the language of 
The King v. Climger, that it may tend to criminate him ; for it 
has not an immediate tendency, inasmuch as what she stated could 
not be used in evidence against him. The passage from Lord Hale 

(a) 2T.B. 263. (b) 6 M. £( S. 194. % Boil. pU ^V^« 
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(P. C 301.) has been pressed upon us, where it is said the wife is 
not bound to give evidence against another in a case of theft, if her 
husband be concerned, though her evidence be material against 
another, and not directly against her husband. Admitting the 
authority of that passage, it assumes that the husband was under the 
criminal charge ; that he was included in the simul cum aliis. But 
if we were to determine, without regard to the form of proceeding, 
whether the husband was implicated in it or not, that the wife is an 
incompetent witness as to every fact which may possibly have a 
tendency to criminate her husband, or which, connected with other 
facts, may perhaps go to form a link in a complicated chain of 
evidence against him, such a decision, as I think, would go beyond 
all bounds ; and there is not any authority to sustain it ; unless, in- 
deed, what has been laid down, as it seems to me, somewhat too 
largely, in Rex v. Cliviger may be supposed to do so." The deci- 
sion in the case of Rex v. The Inhabitants of Cliviger appears to 
have been founded on a supposed legal maxim of policy, viz. that a 
wife cannot be a witness to give testimony in any degree to criminate 
her husband. This will undoubtedly be txue in the case of a direct 
charge and proceeding against him for any offence; but in such a 
case she cannot be a witness to prove his innocence of the charge. 
The present case is not a direct charge or proceeding against the 
husband. It is true, that if the testimony given by both be con- 
sidered as true, the husband. Cook, has been guilty of the crime of 
bigamy; but nothing that was said by the wife in this case, nor 
any decision of the court of session, founded upon her testimony, 
can hereafter be received in evidence to support an indictment 
against him for that crime. This is altogether res inter alios acta ; 
neither the huband nor the wife has any interest in the decision 
of the question, and the interest of the parish of Pancras re- 
quired that the illegality of the second marriage should be esta- 
blished, if it was in fact, illegal. Secondly, We are also of opi- 
nion that the certificate of the ordination of Mr. Wood, by whom Uie 
first marriage was celebrated in Ireland, was properly received in 
evidence. This certificate came from the proper custody. It was 
produced by the widow of Wood, and was found among his papers at 
his death. It was dated in 1799, more than thirty years before the 
time of its production in evidence ; and if it had been signed only, 
there could have been no question as to its admissibility ; blit, io 
^€t, it was also sealed : and it was contended that this n^u^t be' coo- 
Sfdered as the seal of a court or of a corporation, and therefot^e not 
within th& rule as to thirty years, but requiring to be proved. ' It is 
not ^necefeary to decide whefther such a seal be within the- rule ; it 
may 4)i argued that it is not within the principle of the rule; becausie, 
ahholigh the witnesses to a private deed, or persons a<iq«aint^ with 
a pffivatfe seal, may be supposed to be dead, or not capable* of being 
acccitinted for after such a lapse of time, yet the seals df cOi^r^lemd 
corporationB; being of a pehnanent character, may be proved by per- 
sons 'ftt aiiy'diBtance df timte from the date of the instrument to* which 
they are tifiixed.-' We think it not necesssary to decide this ques- 
tion, because a certificate of ordination is^ not the act of any court; 
and although an archbishop is a corporation sole for many purposes, 
such as those relating to tVie temi^T«\v\Ae% o^ \\\^ ^^^ ^^\. such a cer- 
tfVicate has no relation to his coT\K>rak.le c^^t^cXjn^^xA^^^^ \sv>\\\. 



OF THE WIFB's ^EtTLEMBKT, &C. |4| 

be considered as the seal of the natural person, and not of the cor- 
poration. Tlie result of this is, that the decision of the sessions was 
right, and the rule must be discharged. — Order of sessions con- 
firmed. 

Of the Wife's Settlement in right of the Husband,— % Bott. 

pi. 102. 

78. Rex V. Bringtm, M. T. S G. 4 — 7 B. Sr C 546. — Upon A woman 
appeal against an order of two justices, whereby they removed seised of a mei- 
Maria, the wife of Edward Chambers, then a convict at Van J^e wu^ho? 
Diemen's Land, and Mary Elliott , their daughter, from the parish a., astenant 
of Bring tony in the county of Northampton, to the parish of Badbyj in common 
in the same county ; the sessions quashed the order, subject to the "^^^^ ^^ ^J** 
opinion of this Court, as to whether, under the following circum- "^"' J?^*7 
stances, the pauper was removable : — John Elliott, in consideration sided for some 
of a marriage between himself and Mary Thornton, by indentures of years with her 
lease and release and settlement of the 6th and 7th January 1772, husband in the 
granted and released a messuage in Little Bring ton, and about P^^l'jfB., 
twenty acres of land, to trustees, to the use of himself till the mar- legally settled, 
riage ; remainder to hmself for life ; remainder to trustees to support The husband 
contingent remainders ; remainder to the use of the said Mary ^/^^ transport- 
Thornton for life, in full of jointure ; remainder to trustees, their exe- *"* ^'ti^i^w'- 
cutors, &c. for 500 years from the decease of the survivor of the J^JJ^ ,^ 
said John Elliott and Mary Thornton, subject to the trusts therein- with herdangb- 
after declared ; and after the expiration of the said 500 years, and ^^ ^ live in the 
subject thereto, remainder to the use of the first son of the body of '?®*^**^k.\ 
the said John Elliott on the body of the said Mary lawfully to be. oni if hw 
begotten, and the heirs of such first son lawfully issuing : remainder ustersmided: 
to the use of the second, third, fourth, and all and every other the Held, that she 
son and sons of the body of the said J. Elliott on the body of the said ^^ f*°!?^k 
Mary lawfully begotten, sucessively, in seniority of age and priority J^s^^n^aviM 
of birth, and the heirs of his and their body and bodies lawfully is- quashed an 
suing, the elder of such son and sons, and the heirs of his and their order removing 
body or bodies, being to be preferred ; remainder to the use of all J®'*?^ ^V 
and every the daughter and daughters of said J. Elliott, on the tw presumed 
body of the said Mary lawfully to be begotten, and the heirs of the thatSie latter 
body and bodies of all and every such daughter and daughters, the was within the 
said daughters, if more than one, to take as tenants in common; age of nurture, 
and for want of such issue, to the use of /. Elliot, his heirs and ^movSSST 
assigns for ever." The marriage took effect, and there was issue 
four sons and eight daughters, all of whom died without issue, in 
the lifetime of their mother, except four daughters, viz. Elizabeth, 
Alice, Maria, and Sophia, who survived her. Maria, the pauper, 
intermarried with and, is now the wife of Edward Chambers, whose 
legal settlement is in the parish of Badby, where she was living until 
February 1826, (her husband being at that time, and continuing at 
the date of the order of removal, absent from England) when she 
went to Bring ton (the parish in which the property lies) to her sis- 
ter's, who lives in the house mentioned in the marriage-settlement, 
and resided there thirteen weeks, until she was removed to Badby. — 
Batlet J. The sessions, by quashing the order of removal, both 
as to the mother and the daughter, have virtuaW^ d^c\&ed\^ ^^X. ^% 
child was within the age qt Durture, and, tYvetefoT^, iioX xexitfs^^i^s^ 
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from her mother. There is no ground for reversing the order of ses- 
sions in that respect. As to the principal point, the question is not 
as to the place where the wife is settled ; that, without doubt, is in 
her husband's parish, Badby. This is a case in which the party 
goes to her own estate, of which she has a seisin. The husband had 
no sole seisin, for when an estate in fee comes to a feme covert, the 
interest of the husband and wife is a seisin in fee in both in right of 
the wife, Polyhlank v. Hawkins (a). Rex v. Aythorpe Booding (b) 
is not so strong a case as the present : there the property was the 
husband's, while here it is the property of the wife, descendible to 
her heirs. There is no distinction between a sole occupation and an 
occupation in coparcenary. Although no partition had been made, 
the wife had a right to say that she would occupy her part, and not 
suffer other persons to occupy it. And there might be a good reason 
for it here, as by the husband's absence abroad it might have been 
difficult for her to collect the profits without residence. The pauper, 
therefore, was irremovable, though she could not have gained any 
settlement by her residence in Bring ton. — Holrotd and Little- 
DALE Js. concurred. — Order of sessions confirmed. 

» 

Of the Wife's Settlement in her own right, — 2 Bott, pi. 109. 

Tbewifeof aa 79. Rex v. Cottingham, M. T. 8. G. 4. — 7 B, Sf C. 615. — Upon 
Irishman^ who an appeal against an order of two justices, whereby Anne, the wife of 
*^ °? ^^®^ of Patrick O'Hara, and her four children, were removed from the 
SS! may*^* parish of the Holy Trinity, in the town and county of Kingston- 
deserted by him, upon-Hull, to the parish of Cottingham, in the East Riding of the 
beremovtdto county of York, the sessions confirmed the order, subject to the 
her maiden set*- opinion of this Court on the following case : — A nne & Harass maiden 
tieinent. settlement was in Cottingham, and she had acquired no subsequent 

settlement. It was admitted that the settlement of her eldest child 
Henry, who was born a bastard, was also in that parish. Patrick 
(yHara, native of Ireland, was married to the said Anne on the 28th 
of April 1819, and the three youngest children were the issue of such 
marriage : he had no settlement in England. Some time in the year 
1819, after the maraiage, and whilst Patrick 0*Hara and his wife 
resided at Hull, Ann6 and her eldest son became chargeable to Hull, 
and were thereupon (with the coflsent of the husband) removed to 
Cottingham, the place of her maiden settlement, and the order of 
removad upon that occasion stated her to be the wife of Patrick 
O'Hara, an Irishman, who had no settlement in England, and the 
said P. O'Hara had consented to her removal. This order was not 
appealed against, and the appellant parish granted relief to Anne and 
het said <;hild for a short time. In the early part of 1827 P. 0*Hara 
having left Hull, and it not being known what had become of him, 
the wife and family again became chargeable to the parish of the Holy 
Trinity, who, as above stated, removed them to Cottingham. The ses- 
sions thought that they might be removed to the place of the wife's 
maiden settlement, and confirmed the order subject to the opinion of this 
Court.— 'Bayley J. This is a very plain case. Before the statute 59 G. 
c. 12. passed, it was clearly established by a series of authorities from 
the case o( St. JohrCs, Wapping, v. St. Botolph*s, Biskopsgate (c), 

(a) l>tnig, 3!». (h) B«rr. S.C. 41^. ^ Bott,v^.\^4. (^t>WYT,!i»C.^r\. 
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to Rex Y. Harbertouy {a\ that where a woman, who had a settle- 
ment, married, and was aeserted by her husband, who had no settle- 
ment, the maiden settlement of the wife was thereby revived, and she 
might be removed thither. Here the husband at the time when the 
order of removal was made had deserted his wife^ and she did not 
know where he was. According to the authorities she was clearly re- 
moveable to Cottingham, unless the law in this respect has been 
altered by the 59 G. 3. c. 12. s, 33* The mischief recited in the thirty- 
third section of that statute is, that poor persons born in Scotland or 
Ireland frequently become chargeable to parishes in England, and 
cannot be removed unless they have committed some act of vagrancy, 
and have been adjudged to be rogues and vagabonds, and it then 
authorizes and requires two magistrates, upon the complaint of the 
parish officers, that any person bom in Scotland or Ireland has be- 
come chargeable to such parish by himself or his family, to cause such 
person to be brought before them, and to examine him touching the 
place of his birth or last legal settlement, and if it shall be found that 
the person so brought before them was born in Scotland or Ireland, 
&c., and has not gained any settlement in England, then the justices 
are empowered, by a pass under their hands and seals, to cause such 
person and his wife, &c. to be removed to the place of his birth in the 
manner therein mentioned. The object of the legislature, therefore, 
was to relieve parishes from the necessity of maintaining as casual 
poor persons born in Scotland or Ireland ; and with that view it autho- 
rizes their removal to the place of their birth, together with their 
wives, &c. The statute does not authorize the removal of the wife 
alone to the place of the birth of the husband, and the husband hav-^ 
iog quitted the parish, could not be removed to Ireland, and that being 
80, the wife could not be removed without him. This is a case^ 
therefore, not within the act of parliament, and the law applicable 
to this case remains as it was before the passing of the act. In Rex 
?. Heaton Norris, {Easter Term, 1821,) the same construction was 
put upon this statute. In that case, a Chelsea pensioner, bom in 
Scotlaiui, left his wife and family at Heaton Norris, whilst he came 
to do town-duty, and in his absence the wife and family were removed 
to the wife's maiden settlement. On appeal the sessions stated a case, 
in which the only question they put was, whether under Uie 59 G. 3. 
c. 12. s. 33., the removal ought to have been to ScoilancU The 
judges thought not.^ In Rex v. Leeds, it was only decided, that 
where the husband (who was bora in Scotland) and his wife weiie 
living together^ the wife must be sent along with him. to Scotland. 
The law applicable to this case remains the same at it was before the 
59 O. 3. c» 12., it follows, therefore, that the wife and childjrea were 
clearly^ removeable to the place of her maiden. settleraenL.: No mis- 
chief will result from this decision, for during the^ absence of the hus* 
band the family will be maintained by the pwrishf which is bound to 
maintain them, and upon his return that parish, may pass hii» and his 
family . to Ireland* The order of sessions muBt> therefore, be coo^ 
firmed.-— Order of sessions, confirmed. 

(«) 2 Batt. pU 1038. 
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Of the Removal of the Wife. -- 2 Bott, pi. 123. 

The wife of an 80. Rex v. Colling ham, M. T. 8 G. A. — B. ^ C. 615. 
Iruhman ^ho j^^^ j 79 

has no •ettle- ' ^ 

ment in England, may if deserted by him be removed to her maiden settlement. 



The value of 
a tenement, in 
respect of ac- 
quiring a set- 
tlement, is to 
be taken as of 
the time when 
the party comes 
to settle on it ; 
hence where a 
man took a 

!>iece of land 
or ninety-nine 
years at the rent 
of two guineas 
a year, on which 
he built two 
houses, each of 
the yearly value 
of five guineas, 
in one of which 
he lived, and 
let the other at . 
five guineas a 
year: Held, 
that he did not 
thereby gain a 
settlement. 



SETTLEMENT BY RENTING A TENEMENT. 

Of the kind of Tenement. — 2 Bott, pi. 162. 

81. Rex V. Aston, H. T. 51 G. 3. — 6 M. ^ S. 54. — On appeal 
against an order for the removal of Sarah Jesson, widow, from the 
parish of Aston, near Birmingham, in the county of Warwick, to 
the parish of Hales Owen, in the county of Salop; the sessions 
quashed the order, subject to the opinion of this Court upon the 
following case : — ^The pauper was the widow of Thomas Jesson the 
younger, deceased, who was the son of Thomas Jesson the elder. 
In 1800 Jesson the elder took a piece of land in Hales Owen for 
ninety-nine years, at the rent of 21. 2s. a year, and built on it two 
houses, each of the yearly value of 51. 5s., in one of which he lived, 
and let the other at 51. 5s. a year. When the first was finished he 
went to live in it himself, and before he had built the other he let it 
at 51. 5s, a year, and the tenant, immediately after it was completed, 
entered upon it, and it was constantly let to the time of the appeal. 
During this time Jesson the younger, being an infant, and not 
having gained a settlement in his own right, lived with his father as 
part of his family for several years, and never gained a settlement in 
his own right. — Lord Ellenbo rough C. J. I think, upon looking 
at the language of the statute, that we are bound, in considering 
the value of a tenement, to regard that as its value which it bore at 
the time when the party took it, and not the increased value which 
it has acquired by the improvements made upon it during his occn*- 
pation. If we find that this tenement was of no greater value than 
21. 2s. a year at the time when the pauper took and entered upon it, 
that must be deemed its value at the time he came to settle in it. It 
cannot be that its value is to be perpetually fluctuating afterwards, 
the time pointed to being that when he comes to settle ia it, at 
which time, if it be not of the annual value of 10/., he does not 
acquire a settlement by it. I forbear entering more into detail in 
this case, because I fear that many of the doubts that have arisen 
upon subjects like the present are owing to extraneous dicta that 
have from time to time fallen from the Bench. The principle, how- 
ever, seems to be this, that where a party comes into a parish, 
with a sufficient credit to acquire the taking of a tenement of 10/. 
a year, this shall entitle him to reside irremoveably. — Batlet J. 
The value of the tenement must be taken as of the time when the 
person comes to settle in it. The case of The King v. Bilsdale 
Kirkham (a) is a strong authority to this point. Iliat case was 
shortly this: the pauper rented a tenement at 4/. a year, which 
during his occupation became of the value of 15/. a year; and it 
was held, that evidence to prove it of the increased value ought to 

(a) a Bott. pU*i.Vi, 
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have been receiyed, because he being tenant from year to year, the 
lease began afresh every year, and was in point of law a new demise. 
This was the express ground of distinction taken by Lord Mansfield 
in that case. — Abbott J. This case is neither within the words 
nor the meaning of the act of parliament. — Per Curiam, Order of 
Sessions confirmed. 

82. Rex V. Thornhamy E. T. 8 G. 4.-6 B. Sr C. 733.-— Upon Where a shep- 
appeal against an order of justices, for the removal of R, Hammond^ ^®'^ served a 
labourer, his wife, and children, from the parish of Sedgford, in the Jeare 'imderan 
county of Norfolk^ to the parish of Thomhamy in the same county ; agreement for 
the sessions confirmed the order, subject to the opinion of this Court " 12s. per week, 
on the following case: — The pauper being a married man, went on and to have 
Midsummer-day 1812, to live with one Barshamj a farmer residing ^^^^^.f* 
in the parish of Thomham, as his shepherd, under the following Held, tlmt this 
written agreement: — ^^ April 28th, 18129hired R, Hammond, shep- contract only 
" herd, at 12s. per week, 6d. per head a lamb at clip-day, three weeks' p^® ^^ *^P- 
** board in lambing, meat of victuals, and pluck when he kills a pig, J^J~ h'"ew^ 
" and to liave twenty-one ewes going, to come to his place at mid- fed in the same 
'' summer-day next." The pauper came to live with Barsham under manner as his 
this agreement, and brought with him the ewes and lambs and his master's flock, 
furniture. For the first quarter of a year he resided in Barsham's *' **° ^' 
farm-house, and for the remainder of the two years he lived in a cot- food, and, tlSre- 
tage of his master's, near the farm-house, with his wife and family, fore, that the 
rent free. The going of the twenty- one ewes was worth more than pauper did not 
10/. a year. During a fortnight or three weeks of the first year, the gain any settle- 
ewes were fed off Barsham' s farm on the turnips of a neighbouring although the 
fanner, and during part of the second winter they were fed on straw, feed of the ewes 
— Bayley J. I am of opinion that the pauper did not gain any was worth more 
settlement in this case in the parish of Thomkam, He stipulated to than 10/. a year, 
have the going of twenty-one ewes. I think the fair meaning of the LJi^of the1)ar-^ 
expression is, that his twenty -one ewes were to be with, and to go gain that the 
with his master's flock, and were to be fed from time to time upon sheep should be 
growing produce, or on hay as his master's flock was. If the term P*^*"'® ^^^* 
*' going '^ has acquired in that part of the country where the bargain 
was made, the meaning attributed to it in argument, and the court of 
quarter sessions so understood it, they should have stated that in the 
case, and then we should have been bound to have understood the 
word in the sense in which it was found to have been used. But, 
without any such explanation, we must understand it in that sense 
which usually belongs to the word. And so construing it, the 
meaning of this bargain was, that the servant was to have the ewes 
fed' ettner tipon growing produce, or on hay and straw^ as his 
master's Vobk was, and then it is quite clear thatao settlement w;^ 
gaided. 'For the authorities estsbKsh, that in order to confer ^ 
se^flem^t, it must be part of the bargain itself that the cattle should 
be pasture fbd ; and that it is not sufficient that they axe ia fact so. fed. 
Mr. Nolctn in his Treatise on the Poor Laws, vol. ii. p. 19, 20*, (a 
text book frdm which the profession derive great assistance,) cites, as 
Mi^btitids to this effect. Rex v. BardwelHw), Rexv* Tisbun^M. 
43 0.3,{by,indRex\.Darl€y Abbey {c). In this last case it was firmly 
established, that it must be part of the contract that the cattle should 

(a) 2B.^C.161. 2Bott.plA60. (6) Citedin R«xv*Dari«H A^H»^^Eo%t,7.^. 
(c) 14 East, 280. 2 Soft, pi. 161. 
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be pasture fed. Rex v. Oswald Twissle (€f)akc^ shews, tkat the con* 
tract must be to feed the cattle with the growing; produce of the knd. 
In that case the cow might be, and in fact was, pasture fed ; jet as 
it did not appear to have been part of the bargain that she should be 
pasture fed, hirbg of her milk was held not to be the taking of a tene- 
ment, and the doctrine was recognised and acted upon in Rex r, Sut-' 
ton St. Edmunds (a). In all the cases cited in the argument, there 
was a right of turning the cattle on a particular piece of land. A 
• cattle gate imports a right of pasture on particular grounds Con- 

sidering, therefore, the terms of this contract between the master and 
servant, and believing that neither of them had any very accurate idea 
of the meaning of the term " going," I think that when they stipo* 
hrted that the latter should have twenty-one ewes going, they must 
be taken to have used that word in its ordinary sense, thereby im- 
porting that the twenty-^ne ewes shouM go with the master's flock 
wherever it went, and should be fed from time to time as his flock 
was, either on pasture or on dry food ; and if that be the meaning of 
the term going ^ it was no part of the contract that the ewes i^oold 
be pasture fed, and the case falls within the principles laid down and 
acted upon in the several authorities which I have referred to. Ckm- 
sequently, no settlement was gained in the parish of Thornkam. 
Tlie order of sessions must therefore be quashed. — Holrotd J. 1^ 
word ** going'' has no technical meaning. I thmk that, in its ordi- 
nary sense, and when used in relation to the subject-matter of such 
a contract as this, it imports that which was explained by the other 
words used in the contract in Rex v. Bardwell (b) to be its raeaning 
there, viz. that the servant's cattle should go with his roaster's flock. 
The contract, therefore, in this case, gave the servant no r^bt to 
have his ewes pasture fed ; and that being so, the authorities r^erred 
to establish that no settlement was gained in Thomham, — Little- 
bale J. This case depends entirely upon the meaning of the teim 
^* going." I am not aware that that word is used in the country m 
the sense attributed to it in the course of the argument. If the coart 
of quarter sessions had found that the word ** going" had that par- 
ticular meaning in the part of the country where the bargain was 
made, we should have been bound by it. But there being no such 
finding, we ought to understand that word in its ordinary sense, and 
so understanding it, I think the meaning of the contract was, that 
the twenty-one ewes were to go as the other ewes went, viz. to be fed 
on growing produce or on dry food as his master's cattle were ; and 
if that be so, then it is quite clear that the going of twenty-one ewes 
did not constitute a tenement, and, therefore, no settlement was 
gained in the parish of Thomham. — Order of sessions quashed. 
The 69 G. 3. 83. Rex v. Great Bolton, E. T. 9 G. 4.-8 B, S^ C. 71.— Upon 

^*ter li^*"^' ^'^ appeal against an order of two justices, whereby Lvcy Hall, single 
in order to ^^* woman, was removed from the township of Great Bolton, in the 
acquire a setUe- county of Lancaster, to the township of Little Bolton in the same 
ment by tlie county, as the place of her settlement, derived from her mother Mary 
renting of a Hall, the sessions discharged the order, sutgect to the opinion of this 
8han"consist of ^^°^ ^^ ^^6 following case : — ^The pauper's mother, ilfary Hall, 
a separate and being a widow, went to reside in Little Bolton in May 1823, where 

(a) Cited in Rex v. Sutton St. Edmundt, A B. ^ C. 53B, 

(a) 1^.<5^C.538. 2Bott.pl. 158, (V)1B.^CA^\, aBotUvl.160. 
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she hired a house consistiDg of six rooms and a cellar, and being a disttnct dwell* 
separate and distinct dwelling-house, for a year, and from year to {"^J^*"* *" - 
year, at die annual rent of 11/.; and she continued to hold such la^^^'oTboiUi 
house, and actually paid the aforesaid rent for the same, for bonft fide hived* 
the space of two years and upwards. Before * she went to at and for iw. 
live in the house, but after she had hired it, and put some of her * ^^"^^ *?J 
furniture into it, she underlet to one J. Clough the cellar under the tem'o^De 
house at Is. 6^. per week, and he occupied the cellar during the whole yeer, and 
whole of Mary HalVs tenancy. The cellar was let unfurnished, and that iv«h home 
Clough occupied nothing but the cellar. The cellar communicated ®f *J?'ijf *?^ 
with the street by an outer door, of which Chugh kept the key ; and a^d t^land' 
at the time Mary Hall took the house the cellar communicated with occupied, for 
the room above in the house, by means of a step-ladder and a trap- the term of one 
doofy but when she went to live in the house she took away the step- ^^® j^' ' 
ladder, which she placed in one of the higher rooms of the house, g^S^*,,Jj5Jt ww 
and shut the trap-door, expressly for the purpose of preventing any gained under 
communication between the cellar and the rest of the house. The this statote by a 
trap-door was not fastened, except that the furniture of the house P^^P^ uP^^r 
was placed upon it, as upon other parts of the room floor. The ^ e^ a IJt 
trapndoor was never used by the cellar tenant or by Mary Hall. tinct"'^and sepa- 
When the cellar was underlet to Clough there was no ^re-grate in it, rate dwelling- 
and soon afterwards Clough applied to Mary Hall for a grate to be liouse, although 
pot up in the cellar. Mary Hall furnished the grate at her own ex- P^jftto* a^" 
pense, and it remained there until she left the house, when she sold undertenant, 
the grate to Clough, who paid her for it. The pauper lived with her 
mother, as part of her family, in this house during the whole of her 
tenancy. The question for the opinion of this court was, whether, 
under the circumstances stated, the pauper's mother, on whose settle- 
ment that of the pauper depended, gained a settlement in Little 
Bolton under the 59 G. 3. c. 50. — I^rd Tenterden C. J. The 
safest course in this case is to give effect to the particular words of 
the enacting clause. Where the legislature in the same sentence 
uses different words, we must presume that they were used in order to 
express different ideas. The words are, '' that the house, or build- 
ing, shall be held, and the land occupied.*' Here the house was 
held for one whole year, and the pauper's mother gained a settle- 
ment in Little Bolton, The order of sessions must therefore be 
quashed.— Order of sessions quashed. 

84. Rex y. St. Andrew the Less, Cambridge, E. 7". 10 and 11 Where the les- 

Geo. 4. — 10 B. ^ C. 743. — Upon an appeal against an order of two we of tolls and 

justices, whereby Henry Unwin his wife and children, were removed na^-iatbTun^^ 

from the parish of St. Andrew the less in the town of Cambridge, in jerlet the same 




following case:-Tbe conservators of the nver JCHnWAnt 
Cam, acting under the authority of an act of parliament, passed m of 42/. and the 
the first year of the reign of Queen Anne, entitled " An Act for under-lessee 
'• making the river Cam alias Grant, in the county of Cambridge, occupied them 
•' more navigable from Clay Hithe Ferry to the Queen's Mill in the yJ^^PJ^d^^^^^ 
*' university and town of Cambridge}" and of another act of the 53 j[^y»g renCand 
G. 3. entitled ** An Act for extending and amending an act of Queen it was found as 
" Anne for making the river Cam more navigable from Clay Hithe a fact that the 
" Ferry to the Queens Mill in the county of Comftridfjc;' ^x^^ye.- *^;|^^'^^^ 
powered by the latter of the said acts to let to fatm iVi^ UJ^%, ^^N\««i> mm^ vk^^^^^"^ 

l2 
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houae as well and rates by the said act made payable, or any part or parts thereof^ 
as for the cd- ^nd also the messuages, buildings, yards, gardens, and premises be- 
a^^as worth ^^"8*"?> ^' which shall belong, to the said conservators. In pursu- 
251. a year if ^^^ of this power the said conservators, on the 14th of June 1825, 
let.as a public duly demised and let to farm unto one Thomas NutteVy common 
house without brewer, for the term of three years, all those the tolls, duties, and 
a earif ^t so ' ^^^^ which, by virtue of the said acts, or one of them, and the orders 
let : it was held ^f the conservators of the said river, were then payable at Baitsbite 
that the under Sluice on the same river ; and which tolls, duties, and rates were 
lessee did not specified in the first schedule thereunder written, and all and singular 
m '^t b°^th* ^^ powers and authorities by the said acts, and each of them, created 
renting'^of a ^^^ given for collecting and recovering the same ; and also the mes- 
tenement^ inaa- suage, sluice-house, or tenement, outbuildings, yards, and gardens 
much as be waa belonging to the said sluice-house, together with the use of the se- 
a P®?^VJ?^^" veral fixtures and effects then remaining, and being in, upon, or 
and residing in &bout the said messuage, sluice* house, or tenement, outbuildings, 
a toU-house of yards, and gardens, and which were specified in the second schedule 
a navigation, thereunder written, at the rent of 56L 14s. a year. And T, Nutter 
sI'g^S^^ 170 ^^^ thereby covenant, at his own costs, to pay and bear all taxes, 
g,i/'' * rates, assessments^ charges, and impositions whatsoever that should 

or might be charged upon the said thereby demised premises, or 
on the occupier or occupiers, owner or owners thereof, in respect of 
the same by authority of parliament, or otherwise howsoever, for or 
by reason or in consequence of the said sluice-house being used or 
kept open as a public-house. And the conservators did covenant, 
at their own costs, to pay and bear all taxes, rates, assessments, and 
impositions whatsoever upon the thereby demised premises by au- 
thority of parliament, or otherwise howsoever, save and except those 
taxes, rates, assessments, charges, and impositions which should or 
might be charged on the said thereby demised premises, or on the 
occupier or occupiers, owner or owners, of the same in respect 
thereof, by reason or in consequence of the said sluice-house being 
used or kept open as a public-house. Nutter afterwards entered 
into an agreement in writing with Henry Unwiriy dated the 6th of 
February 1826, whereby it was agreed between them as follows :— 
** T, Nutter having hired Bait shite Sluice wad the tolls thereof of 
" the conservators of the river Cam for three years from Midsummer 
" last, hereby agrees to let the same to H. Unwin, and H, Unwin 
" hereby agrees to hire the same of T. Nutter from this day for and 
" during the remainder of the three years, at the annual rent of 42/., 
" payable half yearly (but the said Henry Unwin to be allowed to re- 
'^ ceive from the conservators the annual salary of lOZ. for looking 
" after the sluice and water), the rates and taxes to be paid by H, 
" Unwin" The agreement also stipulates, that Unwin should buy 
all the beer and liquors which he might use or sell at the said sluice 
of Nutter, under a penalty. Baitsbite Sluice is part of the line 
of navigation under the control of the aforesaid conservators, and is 
situate between Clay Hithe Ferry and the Queen* s Mill, Unwin, 
under this agreement, entered upon all the premises so demised by 
the said conservators to T, Nutter ; he occupied them for upwards 
of a year, and paid a year's rent for the same. It was proved that 
the messuage and premises had always been used as a public-house , 
' as weiJ as for the collection of the tolls belonging to the conservators, 
and consisted of a dweUmg-Viou^, gax4^ti> ^^di^QiO&, ^>w\ %\:^V^> and 
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were worth 251, per year if let as a public-house, without the said 
tolls, duties, and rates, but only 4/. a year if not let as a public- 
house. It was also proved that Unwin was rated to the parish of 
Fen Ditton for the same as for a public-house and garden, at a 
rental of 4/. 10$. a year, and no more, but was not rated for the said 
tolls, duties, or rates ; but that it is usual in Fen Ditton to assess 
property much below the rack rent. It was also proved that the 
house in question had no sign or name except tlie Baitshite Sluice 
House y and had no sign ; that there was no high road connecting 
it with the village of Fen Ditton^ and that the towing-path is the 
only road passing by it. — Lord Tenterden, C. J. I am of opinion 
that the pauper gained no settlement in the parish of Fen Ditton, 
Here the pauper rented the tolls and resided in a toll-house of a na- 
vigation. He therefore was a person coming within both parts of the 
description mentioned in the act of parliament. I think we should 
defeat the object of the legislature if we held that he gained a settle- 
ment by residing in the toll-house. By deciding otherwise, we abide 
by the words of the act of parliament, taken in their ordinary and 
popular sense. — Bayley J. This is a case within the very words 
and probably within the mischief contemplated by the act of parlia- 
ment. —-Littled ale and Parke Js. concurred. — Order of ses- 
sions confirmed. 

85. 7?earv.Zaw5rrm//e, -E.T. 11 G.4.— 10 JB.4- C. 899.— Upon AjMuperin 
appeal against an order of two justices, whereby E. Ewerhy and his IBOO was hired, 
wife were removed from the parish of Langrivilhy in the parts of fabourer at 
Lindsey in the county of Lincoln, to the parish of Stickney in the thirty guineas 
said parts and county, the sessions quashed the order, subject to the a year. He was 
opinion of this Court on the following case : — In the year 1800 the ^^ have a house, 
pauper became a confined labourer to a Mr. Dickenson in the parish ^^J f^ro^of 
of Langriville ; he was to have thirty guineas a year, a house, two potatoes. After 
gardens, and a rood of potatoes. After the bargain was made, his the bargain was 
master said he might have the milk of a cow ; and shortly after made, hU mas- 
going into the service he had a cow, which was fed upon a close of ^JJJ. h^e the 
his master's during that season of the year when cattle are pasture ^^ ^f ^ cow ; 
fed. The value of the house, gardens, and the rood of potatoes was and shortly 
under 10/. a year, but with the addition of the keep of the cow upon after going into 
the land amounted to more than that sum. The court of quarter ha^i^'^'^ul^of 
sessions were of opinion that the pauper gained a settlement in Lan- ^ ^^^ which 
griville by residing there more than forty days, and occupying as was fed on his 
above stated. This case was argued on a former day in this term, master's dose 
— Lord Tenterden C. J. The question in this case is, whether a **J?™*^ **"' P*'' 



are 



settlement was gained by the occupation of a tenement of the yearly ^^^^ ^^ttle 
value of 10/. in the parish of Langriville} In order to constitute pasture fed. 
this species of settlement under the 13 and 14 Car. 2. c. 12., it is The value of 
necessary that the pauper should have an interest in the subject of j^^^^^^'JP'" 
the occupation (such subject being of the requisite yearly value), cbs rood of potatoes, 
tenant or occupier \ though it is not necessary that he should be was kin than 
under an obligation to pay rent, or that he should have more than 10/. a jear, 
an estate at will. Rex v. Fillongley (a). It has also been established, ^^^^J|^ 
by a series of cases which were considered and confirmed in that of ^^^ ^^ ^^^^ 
the King v. Bennewortk (b), that it was a suflficient occupation of a amounted to 
tenement if the pauper had an interest in a part of the profits of the more than that 

(a) 2B.SfC. 755. (h) 1 T. R, 45ft. 1 BoU.t>IA^\* 
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settlement by 
the occupation 
of a tenement 
of the yearly 
value of 10/. ; 
first, because it 
was no part of 
the contract 
that the pauper 
should have the 
milk of a cow ; 
and^ secondly, 
assuming that 



sum : Held, land, by perception by the mouths of his cattle. But it is essential, 
Sd^ot^gwn^' whether the subject of occupation be the land itself, or a part of its 

profits, that the pauper should have an iiUerest as tenant or occu- 
pier, — a possession by mete licence without that interest is not 
enough. If a person were permitted by the owner of a pasture to 
feed his cow or sheep upon it, lor a time, without any valuable con- 
sideration, and without reference to any contract between them, but 
by a mere act of charity or favour, no settlement would be gained by 
such a permissive enjoyment of the produce of the land. But if 
there had been a contract willi the owner for a sufficient considera- 
tion, by which the pau|)er had a right to part of the profits of the 
soil, to be taken by his cattle, he would have an interest ; and his 
occupation with that interest, (if those profits were of the requisite 
*' r**rt*'f tT** annual value,) would confer a settlement after a residence of forty 
contract that days. In the case of The King v. Benneworthy which was so much 
the cow should relied upon, in the argument of this case, by the counsel for the ap- 
be pasture fed. pellants, as an authority that a gratuitous occupation was sufficieDt, 

It appeared that two heifers were substituted by the consent of the 
master for the cow, which the pauper had a right by his contract to 
feed on the master's land. The pauper, therefore, may be considered 
as having had, by the act of the owner of the soil, as much interest 
in the land by the feeding of the heifers as he had before by the feed- 
ing of the cow. The perception of the larger portion of the profits 
by the former was equally referable to an interest in the land, as that 
of the smaller portion by the latter. In the present case, however, 
the sessions find that the master gave permission to the pauper to 
have the milk of a cow, after the bargain was completed ; and 
though it be taken that the cow was fed on the land, and that he 
meant at the time that the cow should be fed on the land, (which, 
however, does not distinctly appear, nor is there any thing to shew 
that he would not have kept his promise, and even performed his 
contract, if the milk formed part of the bai^in, by alkwing the milk 
of a cow fed otherwise than on the land,) we think this must be con- 
sidered as having been done in consequence of a mere act of kind- 
ness or favour of the master, not referable to any contract, and that 
no interest was thereby acquired by the pauper in the profits of the 
land ; consequently no setUemeot was gained by him in the re- 
spondent parish of Langriville, The order of sessions must there- 
fore be quashed. — Order of sessions quashed. 

86. RexY. Otley, T. T. 11 G.4.& 1 tr.4.— 1 B.^Ad. 161.— Upon 
appeal against an order of two justices, whereby Samwel Stammers and 
his four children were removed from the parish of St. Mary^ Lambeth, 
ragTandgaSen ^^ ^^ county of Surrey, to the parish of Otley, in the county of 
at the rent of Suffolk, the sessions confirmed the order, subject to the opinion of 
30*. per annum this Court on the following case: — Samuel Stammers, the pauper, 
'nd'!? ^^^"thiit ^^^^ ^^ James Bedwell, of Ipswich, carpenter, in the appellant 
time beMind P^Hsh^ a windmill called a smock mill, a brick built cottage, and a 

occupied the 

same, and actually paid that rent, and was rated to and paid the rates for the relief of the poor. The 

cottage and garden, with the mill, were together of more than the annual value of 10/., but ezclusite 

of the mill, they were not of that annual value. The mill was of wood, and had a foundation of 

brick; but the wood-work was not inserted in the brick foundation, but rested upon it by its own 

weight aloae. No part of the machinery of the mill touched tlie ground or any part of the foundation : 

Held, that the windmill not being affixed to the fiee\\o\d, tvoi Vo ^n^ vVvVxi^ connected with it, was not 

parcel of a tenement, and, consequently, that the pauycT g^me^ no ^V\\ftxci«.u\.. 



A pwipcr 
rented a wind- 
mill and a 
bridt-built cot- 
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small garden, at the rent of 30/. per annum, during the space of 
six years, and three quarters of another year, ending Midsummer 
1627 ; and during the whole of that time held, occupied, and 
actuafly paid for Uie same the said sum of 30/. per annum, and 
was rated to and paid several rates for the relief of the poor of 
the parish of Otley in respect of the cottage and garden, and 
also of the mill, at the estimated value of 6/. per annum. The cot- 
tage and garden, with the mill, are together of mc»e than the annual 
value of 1 0/., but the cottage and garden, exclusively of the mill^ are 
not of that annual value* The mill is of a circular form, and of wood, 
having a foundation of brick twelve inches high from the ground, in 
which the wood-work is not inserted y but rests upon it by its own 
weight' cUane. No part of the machinery of the mill touches the 
gTQund or any part of the foundation ; the whole is confined to the 
wooden part of it, which has two floors ; but on the ground within 
the brick foundation, planks are laid down so as to form a flooring, 
and the mill would work as well upon the ground as upon the brick 
foundation. Some time after the erection of the mill, the tenant 
placed mortar on the inside and outside of the ciU or bottom part of 
the wood work of the mill, for the purpose of excluding the weather, 
mortar so placed not acting as a cement between wood and brick 
work ; and he also fixed posts in the ground, which sloping towards 
the mill, supported steps by which the mill was entered. The ques- 
tion for the opinion of the Court was. Whether the mill in question 
was a tenement by the renting of which the pauper could acquire a 
settlement in Otley ? — Ba yley J. The question is, Whether the 
mill be parcel of a tenement? To be so, it must be part and parcel of 
the freehold. Now, it is not parcel of the freehold unless it be affixed 
to it, or to something previously connected with it. Here the miU 
was not affixed to the land, but merely rested on a foundation of 
brick. The sessions have found that if it had stood upon the 
ground, it would have worked as well. If it had, the only difference 
would have been, that it probably would have rotted. This is analo- 
gous to the case of a bam set upon pillars ; and that is nothing more 
than a chattel. The windmill in this case would clearly have gone to 
the executor, and not to the heir. — Littledale, J. This is pre- 
cisely within the case of The King v. The Inhabitants of London- 
thorpe (a). It is attempted to be distinguished, because the tenant in 
that case had permission from the landlord to put up the mill, and it 
was treated by both as a chattel ; but that circumstance can make no 
difference. Suppose there were two mills in two distinct townships, 
and one of the townships treated the mill as a tenement, and the 
other, as a mere chattel. That would make no difference. It must 
depend upon the nature of the building, and not upon the mode of 
treating it, whether it be a tenement or not. — Parke J. I am of 
the same opinion. To constitute a tenement, it is necessary that the 
structure should be affixed to the soil, o.r to something annexed to 
the soil. Here the windmill rested merely upon the brick foundation, 
without being annexed to it by cement. — Older of sessions quashed. 

87. Rex V. Huntsham, T. T. 1 TF. 4. 2 JB. §• Ad. 503.— In 1818 the 
Upon an appeal against an order of two justices, whereby Henry pauper took of 
Vinnicombe was removed from the parish of Sampford Peverell in ^f ^tatowat 

(a) 6 T.R, 377. 2 Bo«. pi. U4 C^). 
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the rent of 12/. the county of Devon, to the parish of Htmtsham in the same county, 

A. a^d to ^jjg sessions confirmed the order, subject to the opinion of this Court 

anS^manure ^^ *^® following case : — The pauper's birth settlement was in Hunt- 

and togive the sham. On the 1st of April 1818, he took of one Hewetty in the 

field three parish of Burlescombe, a field for potatoes, at the rent of 12/. 

ploughings to Hewett agreed to supply twelve hogsheads of lime and a heap of ma- 

plantling^poto- °"^®> ^°^ ^^ ^7® ^^^ ^^'^ ^^^ ploughings to prepare it for the pau- 

toes, without per to plant his potatoes, without which the field would have been 

which the field worth less than lOZ. a year. About a week after the agreement, the 

would have pauper went upon the land and worked upon it, at which time the 

t^ JSTay^. field had only been once ploughed, and none of the lime and manure 

About aw^k * had been then supplied ; but Hewett performed all that he had 

after the agree- agreed to do before the pauper planted the potatoes. The pauper, 

™^°L!?^^*"^' ^^^ ^^^^ ^^ ^^® ^""^P *" ^^ autumn, planted the potatoes himself, 

SflMd"?!^'* and paid the whole rent of 12/. : and the field, ploughed and manured 

having then ^s it was by Hewett ^ was worth that sum. The pauper went to live 

been only once in Burlescombe in the year 1817, and lived there during the whole 

ploughed, and ^1^^ ^j^^t he occupied this field, which was about six months, and he 

nure havtn ™* Occupied the field for more than forty days after Hewett had done his 

been supplied, work. — LoRD Tbnterden, C. J. This case is not distinguishable 

but A, per- from Rex v. Poulton with Fearnhead, and must he governed by it. 

formed all he — Order of sessions quashed, 
had agreed to 

do, before the pauper planted his potatoes, and the field was then worth 12^ a vear : Held, that as 
by contract the land was to be made of the value of lOL a year at the landlord s expense, the tene- 
ment was of that value within the meaning of 13 & 14 Car. 2. c. 12., when the pauper came to settle, 
though the improvement was not complet^ until after he entcredi 

The pauper 88. Rex v. Macclesfieldy M, T. 2 TF. 4.-2 B. Sf Ad, 870.— 

took a house, Upon an appeal against an order of two justices whereby W. Hooley 

house place, a ^^^ ^^® ^'^® *^^ ^^ ^^^^ removed from the township of Adlington, 
chamber over it, in the county of Chester, to the township of Macclesfield, in the same 
and above that county, the sessions confirmed the order, subject to the opinion of 
* S^'^etj' ^l^i^^h ^jjjg court on the following case : — The pauper, who was a silk wea- 
the^lower rooms ^®'*> ^"^ ^^^ ^^ employ journeymen, and had looms of his own, 
in the adjoining about September 1826, took a house in Compton Row, Macclesfield, 
house. He af- at 2s. 6d. per week. The house consisted of a house-place, a cham- 
terwards took [y^j. Qyg^ i\^q house-place, and over that there was a garret which ex- 
house m"addi- tended over the lower rooms in the adjoining house. About six 
tion to the rest months after the first taking, the pauper took the adjoining house 
of the premises, under his garret, and under the same roof, from the same landlady, 
i"^% S ^f*™^ *°^ P^'^ ^^' ^ week for the whole together. In a week or two the 
vMir at \oL * pauper called on his landlady, and agreed with her for the whole pre- 
lent. The ' mises at the same rate for a year. He occupied the premises for 
whole was nearly two years, paying the rent sometimes once a fortnight, and 
under the same sometimes once a month, as he found it convenient, and the whole 
there was no '^"^ ^^^ P^^^* ^® furnished the new part, and put into it a jour- 
internal com- neyman who worked for him, and who paid the pauper Is. 6d. per 
munication. week for it. At One time the pauper's step-son, a married man with 
He dwelt in that a family, slept in the new part, the pauper having put a bed in it. 
first hired and ^^ step-son paid the same rent which the pauper did. This was 
put a journey- before the pauper let it to the journeyman. There was a passage 
man to work in under the chamber floor, and betwixt the two houses, which led from 
H^iS^^h^' h ^^^ public street to other houses; ^uOl vW^ vj^^s wo iaternal commu- 
gained a tettle- '^^^^^'on betwixt the two Vvouses. — lo\^ '\lL^t^\S.I>^.^, ^,^. V 
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should have been better satisfied if the justices in sessions had them- ment under the 
selves found that these premises formed one distinct building. But ^ ^* *: ^' ^'^* 
it seems to me that they have found so in effect ; for it is stated, tenemSS^con- 
that the whole was under the same roof : that being so, it is a distinct gisting of a dis- 
building, which satisfies the words of the act. — Parke J. We must tinct building. 
take it, from the facts stated in the case, that this was one distinct 
building. I am by no means satisfied, that the occupation of a 
dwelling-house, and another distinct building in the same parish, may 
not be sufficient to confer a settlement. The object of the act was to 
exclude all questions about the occupation of rooms. It appears to 
me not to be less a tenement within the meaning of the act, where 
one detached house is occupied with another. It is not, however, 
necessary to decide that point here. That there was a sufficient oc- 
cupation, by the under-tenant, is settled by Rex v. Great Bentley (a) ; 
though that will not be sufficient since the new statute 1 TT. 4. c. 18., 
which requires an occupation by the person hiring the premises. — 
Taunton J. To prevent any misconstruction, it must be understood 
that the Court decides on the statement of the facts in this case. It 
is stated that one garret went over both houses, and they were under 
one roof. It may be too much to say, that two dwelling-houses can 
constitute one distinct dwelling-house, but this is a separate and 
distinct building. Then there has been an occupation within the 
words of the act, which does not say by whom the tenement is to be 
occupied. — Patteson J. It is not necessary now to decide, whe- 
ther the occupation of two distinct dwelling-houses or buildings in 
diflferent parts of a parish will be sufficient or not. This was one dis- 
tinct building under one roof — Order of sessions quashed. 

89. Rex v. Nacton, E. T. 2 W. 4.-3 B. ^ Ad. 543.— Upon ^., a certifica- 
appeal against an order of two justices for the removal of Mary l^i??"' ^/* 
Gibson, widow, and her children, from the parish of Nacton, Suffolk^ ^^^ residLgia 
to the parish of Croxton, Norfolky the sessions quashed the order, parish of B,, 
subject to the opinion of this Court on the following case: — as his shepherd. 
The paupers were removed to the parish of Croxton, as the last *°^'°***^^ 
place of leffal settlement of John Gibson, the deceased of the said !^«!fl** t* «r« 
Mary. The settlement of the deceased was m Croxton till Mid- agreed between 
summer 1804 : he then went under a yearly hiring into the service them, that A. 
of R. Slubbings, at Bamham, as shepherd's page, where he lived ^^^^^^ ^*^® * 
one whole year. Stubbings had been hired by J. Chambers, a ren?free°and 
fanner at Bamham, as his shepherd, to go into his service at that the going of 105 
same Midsummer, and brought with him to Bamham a certificate, sheep with his 
dated 1st of June 1804, acknowledging him, his wife and children, Hipster's flock. 
to belong to ♦S'^ Peter, Thetford, without which certificate Cham-^ ^^"^iTthe^" 
bers would not hire him. Stubbing*s agreement with Chambers county where 

the contract was 
made, meant that the sheep should be pasture fed, and the feeding on pasture in B. was worth 10/. per 
annum. At the same Midsummer A. hued C, to serve him for a year as shepherd's page, and he did so 
serve in parish B. till the following Midsummer : Held, upon a special case stating these facts as found 
by the sessions, first, that it was to be inferred from the case, that the feeding of the cattle was to be in 
parish B,, and* therefore, that there was a taking of a tenement of lOi. per annum in Uiat parish by A. 
Secondly, that C. gained a settlement by hiring and service with il., because the latter never resided 
in parish B. by virtue of the certificate ; for having come there to settle on a tenement of lOi. per 
annum, he was irremoveable as soon as he came into the parish, although he could not gain any set- 
tlement there until he had resided forty days. 

(a^ 10 iJ. & C. 520. post. 
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was, that he should have a ootts^ in Bamham to live in lent free, 
the going of 105 sheep with his master's flock, ten coombs of baii^, 
ten coombs of rye, and firing, in lieu of wages. The occupation of 
the cottage was necessary for Uie due performance of the shepherd's 
aervice, and out of bis allowance he had to lodge and maintain hb 
pages. The appellants contended that this ** going " wasr a tenement 
sufficient to determine the certificate. The sessions found that the 
term ** going " meant, in the county where the contract was made, 
that the sheep should be pasture fed, but that in bad weather the 
aho^ were to be fed on turnips or hay with the master's ; and that 
the actual feeding of the sheep in pasture in Bamham was worth 
more than lOZ. a year. The question for the opinion of this Court 
was stated as follows, Whether there was a sufficient coming to 
^tle by Stubbing s on a tenement of lOZ. a year, and if the living in 
the cottage, and the going of the sheep, constituted a sufficient 
tenement ? If this Court hold in the affirmative, the deeision of 
the sessions right, but otherwise the paupers were properly removed 
to the parish of Croxton, — Lord TsNTERDEir C.J. It is now too 
late to contend that if the remuneration of a person hired to serve in 
husbandry, be by the pasture of cattle on his master's land, that 
that is not the taking of a tenement sufficient to confer a settlement, 
if it be of the value of 10/. Here the sessions have found that the 
term going meant, in the county where the contract was made, pas- 
ture feeding; and that although in bad weather the sheep were to be 
fed on hay or turnips, the actual feeding on pasture in Bamham 
was worth more than 10/. a year. It is said that thi» going does 
not constitote a tenement, because there is no locality. There is 
none certainly expressed in the words of the contract between JStub- 
bings and Chambers ; but it may be abundantly collected, from the 
Other parts of the case, that the feeding of the sheep was to be in 
Bamham ; for, first, Stubbir^gs was to have a cottage in Bamham^ 
the occupation of which was necessary to the performance of his 
duty as shepherd, and the '' actual feed of the sheep in pasture in 
Bamham^' is found to be worth more than 10/. a year. The only 
doubt on my mind is as to the effect of the certificate. Upon that 
point we will take time to consider. — Littledale J. It is perfeetly 
well established, that if a party takes a tenement of 10/. a year value, 
whether he pays for it by money or services, he gains a settlement. 
Here the sessions have found that Stubbings was to have the going 
pf 105 sheep with his master's flock, but it is not to be inferred firom 
^nce that the sheep were to be fed out of the pariah. The mean- 
ing of the term going is, that they should be pasture fed. I think, 
from the fact found in this case, it may be inferred that the feeding 
of the sheep was to be in Bamham ; and that being so, then, ac- 
cording to Rex V. Benneworth (a) the husband of the pauper would 
gain a settlement in Bamham, unless he was preventea by the certi- 
ficate. That question deserves further consideration. — Parke J. 
I am of opinion that in this case there was a taking of a tenement 
within the statute 13 & 14 Car. 2. c. 12., and that Stubbings, by 
having made an agreement with his master for the going of the 105 
sheep, and residing in the parish forty days, gained a settlement. It 
is too late now to question the propriety of the rules, that the per- 

(a) 2 B. «j C. 115. 'iBoU.pX.X^V 
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ception of the profits of land by the mouths of cattle, is a tenemeDt 
within the statute 13 & 14 Car. 2. c. 12., and that the occupation 
of a tenement of l^e value of lOZ. will give a settlement, whether the 
reot be paid in money or in labour. The law upon that subject was 
finally settled in Rex v. Betmeivorth (a). That being so, the ques- 
tion !8, tlien, whether it sufficiently appears that the pasture feeding 
was to be in Bamham ; and the case resolves itself into the question, 
what was the meaning of the contract between the parties. I take 
it to be clear that the feeding on pastare was to be in the parish of 
B€arahamj for the cottage which was necessary for the due performk 
ance of Stubbings's duty as shepherd was in that pari^, and the 
actual feeding of the sheep on pasture in Bamluim is found to be 
worth more than 10/. a year. The pauper's husband, therefore, 
came to settle on a tenement of lOl. per annum in Barnham. On 
the other question, as to the effect of the certificate, I agree that k 
should be further considered. — Pattesok J. I think that, in this 
case, there was a taking of a tenement by Stuhbings ; the only diffi- 
culty is as to its locality. Rex v. Darley Abbey (6) shews, that the 
meaning of the parties as to the place where cattle are to be pasture 
fed, may be collected from the subject-matter of the contract and 
the other circumstances of the case. That being so, I infer from the 
facts found by the sessions, that the going was to be in the pariah of 
Bamham^ for the cottage was in that parish, and the value of the 
pasture feeding there is found to be of the value of 10/. As to the 
question on the certificate, that may admit of some doubt. Cur. 
adv, vult. — Lord T£NT£RD£n C. J. now delivered the judgment of 
the Court. We have already decided that the agreement between 
Chambers and Stubbings, that the latter should have the going of 
105 sheep with his master's flock, was a taking of a tenement in 
Bamham parish within the meaning of the statute 13 & 14 Car, 2. 
c. 12. The point reserved for consideration was, whether Stubbings 
was to be looked upon as having resided in that parish under a cor- 
ticate, so as to prevent the husband of the pauper from gaining a 
settlement by hiring and service with him. It was urged, that as 
Stubbings could not acquire a settlement by the taking ol a tenement 
until he had resided forty days in the parish, he must, at all CTsents, 
be considered as having resided for those forty days under the certi- 
ficate, and, consequently, that the pauper had not served him for a 
year after the certificate was discharged. It appears to us, however, 
that Stubbings is not to be considered as having resided in Barnham 
under the certificate during any part of the year ; for he came to settle 
on a tenement of the value of 10/., and was therefore irremovable as 
soon as he came into the parish. He never resided there under the 
certificate. The pauper's husband, therefcnre, was not serving a person 
residing under a certificate. If there had been no certificate what- 
ever, the case would have been just the same. Stubbings was hrre- 
movaUe as soon as he came to settle on the tenemait, and gained a 
settlement when he had resided forty days.— -Order of sessions con- 
firmed. 

(a) 2 fi. ^ C. 775. (6^ 14 East, 281. 2 BoU. pi. 151. 



lfl« 



SETTLEMENT BY RENTING A TENEMENT. 



A man, by 
marryiDg a 
woman who 
was a yearly 
tenant of pre 
mises under 
annual value 
10/., held to 
gain a settle- 
ment. 



Of the Species of Tenwe. — 2 Bott. pi. 162. 

90. Rex V. YTtyscynhanam, T. T. 8 G. 4.-7 B. ^ C. 233.— 
Upon appeal against an order of two justices, whereby they removed 
H, Hughes J his wife, and children, from the parish of Aberdaron, 
in the county of Carnarvon^ to the parish of Ynyscynhanarn in the 
the same county, as the place of settlement by birth of H. Prichard, the 
of pauper H. Hughes' % father, the sessions confirmed the order, subject 
to the opinion of this Court on the following case : — It appeared that 
Hugh Prichard J the pauper's father, was born in the parish of Ynys- 
cynhanarrtj and that the pauper had gained no settlement in his own 
right ; that one Hugh Williams^ the father of one Elizabeth Hughes 
hereinafter named, resided as tenant on a small farm called Peny 
Cwiriy in the parish of Aberdaron, and which he held at the rent of 
3/. 5s., and died there on the 9th of June 1782; that previous to 
the said Hugh Williams's death, he made a will, dated the 3d of 
May 1782, bequeathing all his personal estate and effects, subject 
to the payment of some small legacies, to his daughter, the said Eli" 
xabeth Hughes before named, and appointed her sole executrix 
thereof ; that Elizabeth Hughes continued to reside at Peny Cwin 
from the time of her father's death until the time of her marriage as 
after mentioned ; that Hugh Prichard, the- pauper's father, never 
saw Hugh Williams ; that the first time Hugh Prichard saw the 
said Elizabeth Hughes was, when on her return, after taking her 
land ; that on the 27th of July 1782, Hugh Prichard m^rned Eli- 
zabeth Hughes, and thereupon went to reside with her 2LtPeny Cwin, 
where they continued many years ; that Elizabeth, the wife of Hugh 
Prichard, proved her father's will on the 23d of Ma^l783; that 
Hugh Williams never paid any taxes in Aberdaron, nor did Eliza- 
beth Hughes, while sole, nor Hugh Prichard after his marriage (ex- 
cept county-bridge rate), until after the year 1795, and that Hugh 
Prichard never paid more rent for Peny Cwin than 7/. 18s. The 
sessions confirmed the order of removal, subject to the opinion of 
this Court as to the correctness of that conclusion upon the evidence 
as stated.— -Bay LEY J. The wife in this case was executrix of a 
tenant from year to year. Rex v. Stone shews that an executor of a 
tenant from year to year of an estate under lOZ. a year may gain a 
settlement by residing on it forty days. If, therefore, the wife took 
the interest as executrix, and in that character became tenant from 
year to year and married, a settlement would be gained by her hus- 
band. If she took the land as tenant for a year, she became tenant 
from year to year, * and the term would vest by marriage in her hus- 
band. Rex V. Hmington shews that a man will acquire by marriage 
the same right to a settlement which an executor or administrator 
does by the death of the person whom he represents. In that case 
« woman purchased a leasehold tenement for 61., and afterwards 
married, and her husband resided on the premises and died. It was 
held that the husband by marrying gained a settlement, for upon 
marriage his wife's estate vested in him by law ; and although she 
could not gain a settlement by purchase, yet her husband having ac- 
quired one by it, the widow thereby derived a settlement through 
him. Here the husband by matm^e a.cc\v\Yc%d, ^ operation of law, 
the same interest in the propett's of Vv\^ yi\^^ >n\vssiV ^xv 'iYLSRAaXax ^'c^s* 
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by death in the property of his testator. The executor of a tenant 
from year to year, of an estate under the value of 10/., may gain a 
settlement by residing upon it forty days, because the interest vests 
in him by operation of law. And, upon the same principle, a hus- 
band may gain a settlement by residing forty days upon an estate 
vesting in him by marriage, although it be of less annual value than 
10/. I think, therefore, that a settlement was gained in Aberdaron^ 
and that the order of sessions must be quashed.-^Order of sessions 
quashed. 

9K Rex Vw North Cerney, E. T. 2W.A.~3 B. Sf Ad. 463.— A man many- 
Upon an appeal against an order of two j ustices, whereby John Lovesey "*K * '^f*?* 
and Elizabeth his wife were removed from the parish of Winchcomb^ pasdneirftbe 
in the county of Gloucester ^ to the parish of North Cerneyy in the ^ o, 3. e. 60., 
same county, as the place of settlement, by apprenticeship, of the hat become a) 
pauper John Loveney ; the sessions confirmed the order, subject to yeariy tenant of 
the opinion of this Court on the following case : — About five years ^^^ j^ 5ian 
ago (and after the expiration of the indentures under which the pauper loi. per anmnn» 
had served in North Cemey) the pauper's wife Elizabeth, being at gains a aettle* 
time a widow, took a house and garden, situate in the parish of ^^ J^fjlSL 
Winchcomby of one Greening, from Michaelmas to Michaelmas ^ at themcmr"^*^ 
the r6nt of 3/. per annum. She went into the house immediately 
after taking it, and continued to reside therein until the 23d of 
July 1828, on which day she married the pauper John Lovesey, who 
immediately went to reside in the said house with his wife, and con* 
tinued to live there from that time till the order of removal was made. 
Before the marriage, the rent was paid by the said Elizabeth, and 
after that time by the pauper. The question for the opinion of the 
Court was, whemer the pauper gamed a settlement in the parish of 
Winchcomb by his residence on the tenement, which had been so 
taken by his wife before her marriage. — Lord Tenterden, C. J. I 
am not able to distinguish this case in principle from Rex v. liming^ 
ton and Rex v. Ynyscynhanam, In the last mentioned case it was 
expressly decided, that a man by marrying a woman who was a yearly 
tenant of premises of less than the annual rent of 10/. gained a settle- 
ment. So here, upon the same principle, the pauper gained a settle- 
ment in the parish of Winchcomb, his wife having before her marriage, 
become the yearly tenant of a house and garden at the rent of 3/., and 
that interest having, on the marriage, vested in him by operation of 
law. — LiTTLEDALE, Parke, and Pattesow, Js. concurred.— 
Order of sessions quashed. 

Of the Value of the Tenement.—^ Bott, pi. 213. 

92. Rex V. Aston, H. T, 57 Gi S.^GM.SfS. 54.— Ante.pl. 81. The value of a 

tenement in 
respect of acquiring a settlement is to be taken as of the time when the parly comes to settle on it ; 
hence where a man took a piece of land for 99 years at the rent of two guineas a year on which he 
built two bouses, each of the yearly value of five guineas, in one of which he lived and let the other at 
five guineas a year : Held, that he did not thereby gain a settlement. 

93. Rex. V. Poulton-with-Fearnhead, E. T. 57 G. 3. — 6 i»f. ^ The renting of 
S. 252. — Upon appeal, the quarter sessions for the county of Lan-' twenty-seven 
caster confirmed an order for the removal of Luke Whittle, his wife j^r grow?ng*po. 
and child, from Warrington to Poulton-with-Fearnhtad^ «v\b>^%!&\. V.^ \:i.\s«i»,7ix%»& 
the opiaion of this Court upon the fo\\o\»\iig c^ttft\ — \x ^^% ^iv<sft^\^*x^^' 
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per perch, proved on the part of the respondeats that the pauper's father 
oT^^A?^ to vented a cottage in Poulton of the annual value of 6/. lOs., at 
der an^ree^' Ae rent of 6/. 10s., and held at the same time a small piece of land 
roent wiih^e ^^ ^^^ annual value of 7s. 6d, ; that he also took of one Kay 27 
Itndlord that he perches of land for growing potatoes, at the price of 2s. 6d. per 
should furnish perch, in the spring of 1813, during the time of his holdmg the said 
man^*8uffi^ cottage and piece of land. The agreement with Kay was, that Kay 
cient for the ihould furnish him with manure sufficient for tlie culture of potatoes, 
culture of pota- and that he should get and set the potatoes. In pursuance of th» 
toes, wae Ud agreement, about a fortnight after the making of it, and after the 
to ^•^ watiDg holding commenced, the manure was brought by Kay^ and was put 
ibvn aJatioa- ^^ ^ ^^^^ ^J ^ pauper's father. The value of the land to be let 
ed, although ik$ hj the acre, and upon the ordinary terms of husbandry usual in let- 
fiuiMMw IMS nti ting fiurms according to the course of good husbandry, did not exceed 
/yaiifcii djtiti^^ 4^ per acre, but when let upon the terms above specified, it was of 
ummmcwdi^ ^ value of 2s. 6d. per perch, amounting in the whole to 3/. 7s. 6d. 
the value of ths a >um sufficient, with the other tenements, for the purpose of a set- 
land to be let tlemettt. The pauper's father held the last-mentioned tenement for 
peracie on the above forty days after the manure was put into the land, and durine 
nfhiir Kywiry ^ samc forty days occupied also the other two tenements above 
usual inlet&ig specified, and resided in P(ntlton. — ^The question was, whether, ifnder 
farms, according the above circumstances, the pauper's father gained a settlement in 
*^h^°h"H Poulton^ reference being had to the agreement with the landlord re- 
§id notex^»e7' specting the manure. — Lord Ellenborouoh, C. J. The diffi* 
4i.peracie; but ctdties that have been raised in argument are occasioned by the de- 
ivhen let on the cisioDS, which I am almost inclined to wish had never been made, 
terms a^ve ^^ a tenement of combined value is sufficient to constitute a settle- 
^of the value ^"^^^ However, taking this case as it stands upon the subsistrog 
of 2s. 6d. per authorities, and keeping in sight the words of the act of pariiament, 
perch. which have been strongly and properly pressed upon our consider- 

ation, I ask myself, is Qiis a coming to settle on a tenement of the 
yearly value of lOZ. ? The answer depends upon the value which » 
to be attributed to the 27 perches of land. Now, as to this, the party 
who comes to settle, contemplates the taking a tenement of the value 
of 3/. 7s. 6(Z. He contracts for 27 perches of land, with manure to 
be supplied by the landlord, and upon these terms the tenement was 
of that value; and if of that value the whole will exceed iOL The 
pauper then undoubtedly comes to settle in contemplation that he has 
taken, and shall have the benefit of, a tenement above the value of 
lOZ. But the question is put, are these 27 perches of the value of 
3Z. 7s. 6d. at the time he comes to settle? The answer is, they are 
not in point of actual pernancy on the day when the party first takes 
possession, but they subsist in contract of that value at the instant he 
enters, and actually become so pursuant to the contract by act of 
the landlord, and the part]^ afterwards occupies above forty days. 
In this way of considenug it, the tenement is of the contemplated 
value contracted for by the landlord, and afterwards made good by 
him. If we- are bound down to the precise moment when the party 
enters, the consequence will be that in many cases the improved 
value to which the landlord contracts to raise the land can never be 
taken into acconnt. In many contracts there will be some stipu- 
]ations of advantage to the tenant, increasing the value of the tene- 
ment, which induce him to come to %&U\^ u^on it, on the faith of 
having this improved value inaide ^|0od \o Vva\\ ^Q»&,^<&\&\Qk\ft^NtV!ift\i 
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made good, may (airly be referred to tbe value at the time of the 
coming to settle. I might instance stipulations on the part of the 
landlord to paint and paper, or to make additions to the dwelling. 
In cases like these the vadne contemplated and engaged for by the 
contract, as it is an improvement from which tbe tenant is to dernre 
the benefit, and perhaps his motive for coming to inhabit there, may 
fairly be set down to the account of its value at the time he comes to 
settle within tbe meaning of the act. I do not venture into all tbe 
cases for the purpose of reconciling the various dicta of learned Judges 
with the language of the statute. It would be an Herculean labour to 
conHict with, and I am not sure that it would be attended with sue* 
cess. — Bailet J. I agree that this was a tenement of sufficient 
value to confer a settlement. The language of the statute 13 <& 14 
Car, 2. c. 12. imports, that on complaint within forty days afler any 
person shall come to settle in any tenement under the yearly value c^ 
10/., two justices may remove him to the parish where he was last 
legally settled. It has been argued, that to constitute a tenemeut ci 
the yearly value of 10/. so as to make the party irremovable under 
this act, or in other words to confer a settlement, the tenement must 
be of the requisite value at the moment when he enters upon it. But 
I think the argument would be more correctly stated thus : that the 
tenement must be of the value of 10/. at the time of entry, or to be 
made of that value at the expense of the landlord ; and that this is 
so, appears by the distinction which has been taken where the im- 
provement is to be at the expence of the tenant; in which case it has 
been held it ought not to be taken into the account. This was the 
principle on which Rex v. Aston was decided. The observation 
which is reported to have fallen from Mr. Justice Le Blanc ^ in de- 
livering his opinion in Rex v. Ringwood, certainly was not made in 
reference to the distinction between the actual value of the land at 
the moment of entering, and its becoming of that value a short time 
afterwards, by the agreement and act of the landlord. It seems to 
me, that whenever it is a part of the contract for the letting that the 
land is to be improved at the expence of the landlord, and this is done, 
the tenement is to be accounted of the improved value. According 
to the language of some of the cases, the question is, Whether the 
pauper was of sufficient ability to obtain credit for a tenement of the 
yearly value of 10/. And certainly it is the same thing as it r^ards 
his ability, whether the land was of that value at the moment of 
taking it, or whether it was stipulated to be made so, and was made 
so afterwards at the expense of the landlord ; I think both cases are 
equallv within the words and spirit of the act. — Abbott J. lam 
also of opinion that the determination of the sessions was right. Mr. 
Willituns admits that this case will be governed by some of the for- 
mer decisions, unless it can be distinguished on £^)ecial grounds ; and 
for this purpose he desires that we would confine our attention to the 
precise period of the tenant's entering into possession ; and he cites 
Rex v. Aston. But in that case it cannot escape our notice that the 
increased value rose out of several acts voluntarily performed by the 
tenant : here it arises not out of any act by the tenant, but from the 
act of the landlord stipulated for before entry, and done in pursuance 
of the terms of that contract. What ia done by the landlord under 
such circumstances may, I think, fairly be considered as tefes^VA^ Vo 
the time of entry. If the Court were tied down to \)cie ^t«jm^>QL\SN& 
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By the statute 
6 G. 4. e. 57. 
it is enacted, 
that no settle- 
ment shall be 
gained by rea- 
son of settling 
upon or paying 
parochial taxes 
for a tenement, 
unless the 
house, or build- 
ing, or land (of 
which the tene- 
ment consists) 
shall be occu- 
pied tmder such 
yearly hiring, 
and Uie rent for 
the same, to the 
amount of 10^,* 
be actually paid 
for the term of 
one whole year: 
Held, that no 
settlement is 
gained by set- 
ting upon a te- 
nement, unless 
the rent for the 
term of one 
whole year 
whatever be its 
amount, be ac- 
tually paid. 



of entering, it would lead to very subtle enquiries, which would be 
inconvenient, as to the instant of time when such and such repairs 
were made as increase the value of the tenement to the necessary 
amount. In order to avoid such enquiries, I say that what is con- 
tracted for before the entry to be done by the landlord, and is after- 
wards done in pursuance ot that contract, may be considered as done 
at the time of entering. — Holrotd, J. I thmk that where a tenant 
comes to settle on a tenement which by agreement the landlord at 
his expense is to improve to the value of 10/. a year, the tenement is 
of that value within the meaning of the statute, although the improve- 
ment was not made until after the time of entry ; consequently that a 
settlement was acquired in this case. — Order of sessions confirmed. 

94. Rex v. Ramsgate, E. T. 8 G. 4.—^ B. ^ C. 712.— Upon an 
appeal against an order of two justices, whereby Q, Sweetmany his 
wife, and children, were removed from Ramsgate, in the Isle of 
Thanety in the county of Kenty to the parish of Saint Lawrence, in 
the Isle of Thanety in the same county, the sessions quashed the 
order, subject to the opinion of this Court on the following case : — 
In the month of April 1825, S. SweetinaUy the wife of tbe pauper, 
(the pauper himself being of unsound mind), hired of i?. Croft, Esq. 
a house m the parish of Saint Lawrencey for one year, at a rent of 
15/. per annum, payable quarterly. The pauper and his family oc- 
cupied the house for the year, and the pauper's wife paid the sum of 
6/. 1 5s. towards the rent. Soon after the expiration of the year the 
landlord distrained upon the pauper's goods for the rent remaining 
due, and received under such distress, after payment of the expences 
thereof, the sum of 4/. 17s. 6d,y making the total rent received amount 
to 11/. 12s. 6d. — Batlet J. It is very desirable in all cases to ad- 
here to the words of an act of parliament, giving to them that sense 
which is their natural import in the order in which they are placed. 
The Stat. 59 G. 3. c. 50. enacts, *^ that no person shall acquire a set- 
** Uement by reason of his dwelling for forty days in any tenement 
^* rented by such person, unless such tenement shall consist of a 
'^ house or building, being a separate and distinct dwelling-house or 
'^ building, or of land, or of both, bon§L fide hired by such personal 
*^ and for the sum of 10/. a year at the least for the term of one whole 
*^ year, nor unless such house or building shall be held and such land 
^* occupied, and the rent for the same actually paid, for the term of 
'^ one whole year at the least, by the person hiring the same." That 
statute, therefore, required that the rent (whatever its amount might 
be) should be paid for the term of one whole year. But as that sta- 
tute applied only to settlements which might be gained by reason of 
the renting of a tenement, a settlement might still be gained by pay- 
ing parochial rates in respect of a tenement of the annual vaiue of 
10/., without complying with the requisites of that statute^ and that 
was the cause of much litigation. The statute 6 G. 4. c. 57. was 
pal«ed to remedy that inconvenience ; and it recites, ^* that the settle- 
** ment of the poor had been made to depend iii some instances upon 
** the annual value of tenements which they might have rented, or 
'^ upon the annual value of tenements in virtue of which they had 
'^ paid parochial rates, and that the ascertaining such value in such 
'' respective cases had given rise to very expensive litigation, and that 
'' doubts had been entertained viVvelW the 59 G. 3. c. 50. had been 
'* effectual for the purpose o£ i\tes*vft^\)ci^\^'^ Vci\^^^^\.^^xVkftneces- 
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** sity of proving the annual value of tenements no rented, and that 
** it was expedient that further provision should be made relating 
^* thereto." It then repeals the former statute, and enacts, '^ that 
** no person shall acquire a settlement by reason of settling upon, 
*^ renting, or paying parochial rates for any tenement not being his 
*' own property, unless such tenement shall consist of a separate and 
** distinct dwelling-house or building, or of land, or of both, bon& 
" fide rented by such person at and for the sum of 10/. a year at the 
^* least for the term of one whole year, nor unless such house, or • 

** building, or land shall be occupied under such yearly hiring, and 
** the rent for the same to the amount of lOL actually paid for the 
** term of one whole year at the least." It is very materia] to attend * 

to the collocation of these words, — ** for the term of one whole year 
*' at tlie least." They are the last words of a sentence, and, accord- 
ing to the grammatical construction, apply to both branches of the 
sentence. It is contended that they do not apply to the latter branch 
of the sentence, " the payment of rent," but that the words " and 
'^ the rent for the same to the amount of 10/." ought to be construed 
as if they were in a parenthesis ; but I cannot collect either from the 
recital or from any of the previous provisions in the act, that they 
ought to be so read. I think that they ought to be construed accord- 
mg to the plain import which they bear in the order in which they arc 
placed in the act. If the legislature had intended that in order to 
gain a settlement, it should be sufficient to pay rent to the amount 
of 10/., the words " for the term of one whole year at the least," 
should have immediately followed the words relating to the occupa- 
tion. It is true, that the words ** to the amount of 10/. a year at 
** the least," create some difficulty, but that difficulty is not such as 
to warrant us in construing them as if they were placed in an order 
different from that in which we find them. Taking them in that 
order, their application is not confined to one branch of the sentence. 
Undoubtedly, it will follow from this construction, that if a person 
rents premises at a very high annual rent, he will not gain any settle- 
menb unless he pays the whole amount of one year's rent. On the 
other hand, if the other construction were adopted, a person who 
rented premises at 15/. per annum, and 'resided three years on the 
premises, would gain a settlement by paying 10/. on account of one 
year's rent. I cannot think that was intended. Upon the whole, I 
think that we are bound to construe the words of this act according to 
the natural import belonging to them, in the order in which they are 
placed in the act, and so construing them, I am of opinion that these 
words are not to be confined to one branch of the sentence, and, con- * ' 

sequently, the rent actually reserved must be paid for the term of 
one whole year at the least. The pauper not having done that, no 
settlement was gained in the parish of St, Lawrence. The order of 
sessions must therefore be quashed. — Holrotd J. I think that the 
words ** for the term of one whole year at the least,** must be con- 
strued according to their nature and import in the order in which 
they stand in the act of parliament, and so construing them, it ap- 
pears to me that the rent, which must amount to 10/. a year at least 
(but which may exceed that sum), must be paid for the term of one 
whole year at the least. — Littledale J. concurred. — Order of ses- 
sions quashed. 

M 
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The being 95. Eex v. Ringstead, M. T. 8 G. 4.-7 B. ^ C. 607.— Upon 

charged with, appeal against an order of two justices,, dated tbe 17th of March 

paroffiLes, ^^F'^^ whereby Elizabeth, the wife of J. Sanders, and their four 

did not, before' children, were removed from the parish of Kimbolton, in the county 

the Stat. 6 G. 4. of Huntingdon^ to the parish of Ringsteady in the county of Northr 

C.67. 5.2., ampton, the sessions confirmed the order, subject to the opinion of 

SemenruntSTtiie ^^^^ Court on the following case : — The pauper's husband, who had 

party charged absconded previous to the order of removal^ hired a tenement after 

with, and pay- J^ady-day 1825 in the parish of Ringstead, of the annual value of 

|°&^e.y^«»e, XO/. and upwards, from Lady-day 1825 to Lady-day 1826, and 

wlrtiiTthe parish ^^^' ^® settle upon it on the 4th day of i^ay 1 825, being upwards 

forty days after ^^ ^<^^^y ^^y^ before the passing of the 6 G, 4. c. 57. (22d day of 

he bad been so June 1825.) A rate was made for the relief of the poor, which was 

charged, and allowed on the 27th of May 1825, and was paid a few days after^ 

ti^ w«Bed**no ^^"^^^ being less than forty days before the passing of thQ said 

per8(m^'ac- Statute, (and the requisites mentioned in the 59 Cr. 3. c. 50. w^e 

quire a settle- not complied with, so that no settlement by renting the tenement 

mentby reason could be gained under that statute.) On the 2nd of March 182$ a 

na^^'^^a °- church-rate was made at a parish meeting for the parish of Hing^ 

ciaal taxes for stead, and on the pauper's husband coming into the parish on the 4th 

any tenement, of May 1825, his name was inserted in the church-rate by tbe 

unless it be of churchwarden, and the rate was afterwards paid by the pauper's 

acertoinde- husband. The question was. Whether a settlement was gained by 

therefore,' where ^i^^^r of such ratings or payments?— Baylby J. I think that iaorder 

a pauper had to gain settlement in this case by the payment of taxes the pauper 

rented a tene- ought to have residicd in the parish forty days after he had been rated 

dent t^o'^^^Jr ^"^ P^^^ ^® ^**^®* ^^ ^^ Statute 1 Jac. 2. c. 3. the forty days' 
a settlement continuance of a person in a parish (intended by th<e 13 & 14 Carj^ 2. 
under the 6 G. to make a settlement) is to be accounted from the time of his d^ 
4.) and in re- livery of a notice in writing, of the house of his abode, to one of the 
Sd^b^n'^ted P^^®.^ officers, and by section 3. of the 3 HT. §• M. c. 11. from the 
and paidMTo- P^^blication of such notice in the manner therein mentioned. It « 
chial taxes, but dear, therefore, that in order to gain a settlement, it was necessary 
had not resided that a party should continue in a parish forty days after the giving 
thereon after j^pj publication of the notice to the parish officers. But section 6. 
piiym^t°ort«^ ^^ ^^® latter statute provides; " that if any person who shall come to 
days before the' inhabit in any parish shall be charged with and pay his share towaicb 
passing of the the public taxes of the parish, then he shaU be adjudged and deemed 
h S* \' *',^*^ to have a legal settlement in the same, though no such notice in 
dfd not therebv ^'^^^°? ^ deliyered and published as is hereby before required." 
acquire any set- ^Y ^^'^ clause, the legislature, therefore, evidently consider the being 
tlement. charged with and paying parochial taxes equivalent to the giving apd 

publishing of the notice iu: writing required in other ca^es. As it, 
was necessary, therefore, to reside forty days in a parish after the 
giving and publication of notice, it follows that, in order to gain a 
settlement by reason of having been charged witb and paid p2MX>chial 
taxes, a party ought to reside forty days after he has been so charged 
with and pakl such taxes ; and if that be so, then on the 29nd day 
of June 1825 the pauper had not resided forty days after the making 
of the poor rate, and it does not appear that he resided forty days 
after payment of the church rate, for it is not stated whea that rat0 
was paid. It is not shewn, therefore, that he had gained any aettlp* 
ment bv having been charged mlYv ^nd ^^\d parochial taxes on tbe^ 
2^nd of June 1826 ; and t\ve a\»Xul^ ^ G, \. c. b^ • >aaai \it&^^\stod 
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the gaining of a settleiDent after that period, unless the tenement has 
all the qualities there described, which in this case it had not.-^ 
L1TTLBDAI.R J. The statute 3 & 4 W.SfM.c. 1 1. 5. 6. confers a 
settlement on any inhabitant who has been charged with and paid 
his share towards the parochial taxes. The settlement, however, is 
not acquired until the taxes are actuatty paid. Before that time the 
parish need not take any notice of the party. The payment of the 
taxes with which the party is charged is by the statute made equiva- 
lent to the notice otherwise required to be given to the parish offioera. 
Now, as a person could not gain a settlement until he had contiaaed 
forty days in the parish after such notice had been giiran and pub* 
lishedy I think it follows as a neoessary consequence, that uo settle- 
ment could be gained by the pauper m this case until he had con- 
tinued in the parish forty days after he had paid tlie taxes with which 
he was charged.. It does not appear that he had paid any taxes on 
the 22nd oiJune 1825; consequently it is not shewn that at thai 
time he had acquired any settlement, sjul the statute 6 Q, 4. c. 57« 
prevented his gaining any settlement after that period. The order of 
sessions must be confirmed. — Order of sessions confirmed. 

96* Rex V. Kihworth Harcourt, H. T.— 8 ^ 9 G. 4.-7 B. ^ C. Where a pauper 
790. — Two justices by their order removed James A sker, with his wife ^^ fidetdnd 
and their five children, from the township of Kibworth Beauchampy * ^^ *n^ 
to the township of Kibworth Harcourt, both in the county ofLeiees^ aywatthe* °' 
ter* The sessions on appeal confirmed the order subject to the rent of lOi., and 
opinion of the Court of King's Bench, on the following case : — After occupied it for 
proof of aprimi facie settlement in the appellant township » it appeared ^ 7^' ^^ ^ 
that about Lady-day, 1825, the pauper took of our Thomas Brad- ^dtoTtehmd- 
shaw, a house and garden situated in the township of Kibworth imd, but not by 
Beatichamp^ at the rent of lOl, for a year, to commence at the en- the pauper: 
suing Michaelmas, The house and garden were then in the occu- ^ Jy~f * ^ 
patiOQ c^ one Cooper , whose term in them expired at Michaelmas; gSlSlaSue- 
but Mr. Bradshaw said he should expect Mr. Cooper to stand as ment in A, in- 
tenant till Michaelmas, and should expect the rent when Mr. Mat-' asmucfa as the 
thew Waterjieldf who was tenant of other lands to Mr. Bradshaw, ^^^^9: *' 
paid his, and it should be all put in one receipt. The pauper was ^,^^ that^e 
let into possession immediately by Cooper^ and paid rent up to Mi- rent should be 
chaelmas to him (Cooper), a^r which time he continued to occupy paid by him« 
the premises, and paid rent, as after mentioned, until Micha^lmajs 
1826. Early in the pauper's tenancy, Matthew Waterf,eld, then 
being churchwaiden of the township of Kibworth Beauchamp, called 
upon the pauper, and represented to him that Bradshaw had let the 
pauper's premises, together with other lands, to h]ms^( Waterjield) 
and that he (pauper) was thenceforward to pay the rent quafterly to 
him. At the same time Water^eld told the pauper that he should 
make a seduction in his rent of 8&. a year, to which reduction the 
paupef assented, and a rent of 9^. 12s. was accordingly paid by the 
pauper to Waterfield, in the course of that year, by four quarterly 
payments, as follows, via. the first two payments to Matthew Water- 
Jield, and the last two, after the death of Matthew, to John W^er- 
JieULf his brother and successor in the farm. At the end of the year 
the sum of 561. was carried by John Waterfield to the landlovd, 
Bwadshaw,. which sum included lO^p the pauper's rent of the house 
and flptrdea for the year first completed ; and the tes\AKv^ ni%s& i^^Wk- 
posed of the rent of the other land occupied by Water/isld. BroA- 

h2 
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Since the sta- 
tute 6 G. 4. 
c. 57. in order 
to gain a set- 
tlement by 
settling upon a 
tenement, the 
reserved rent 
for one whole 
year (whatever 
be its amount) 
must be paid. 



A pauper on 
the 6th of April 
1823 hired a 
house for a 
ye&T at the rent 



shaw returned 5L to Waterfield^ and gave him one receipt for the 
rent. It further appeared, that John Waterfield was reimbursed out 
of the parish funds for the sum of 8s. paid by him to the landlord, 
over and above the 9/. 12s. received from the pauper. The court of 
quarter sessions found that there was fraud in this case on the part 
of the township of Kihworth Beauchamp, but that neither the land- 
lord nor the pauper were privies to the fraud. — Batlet J. If the 
Stat. 6 G. 4. c. 57. had required that the rent should be paid by the 
pauper, there would have been some difficulty in overcoming the 
fraud found by the sessions. But the requisites mentioned in that 
statute are, that the premises should be bona fide rented by the pauper 
at the sum of 10/. a year at the least, for the term of one whole year, 
and should be occupied under such yearly hiring, and the rent ac- 
tually paid for one whole year at the least. It does not require that 
the rent should be paid by the tenant. Now the facts stated in the 
case shew that the premises were rented for one whole year, at the 
rent of 10/. and that that rent was actually paid for one whole year. 
I also think that the pauper occupied the premises for one whole 
year, under that hiring ; for nothing that was done by Waterfield 
could have the effect of altering the original tenancy created between 
the pauper and the owner of the premises. The pauper remained 
tenant under the original taking, and the landlord might have dis- 
trained upon him for the rent of lOZ. if it had been in arrear. I 
therefore think that a settlement was gained in Kihworth Beauchamp, 
and the orders of removal and confirmation must be quashed. — Hol- 
ROYD J. concurred. — Both orders quashed. 

97. Rex. V. Ashley Hay, E. T. 9 G. 4.-8 B. Sf C. 27.— Upon 
appeal against an order of two justices for the removal of J. Sneapf 
his wife and children, from the township of Ashley Hay^ in tne 
county o{ Derby, to thetownshipof Mu^^tnfora, in thesame county; 
the sessions quashed the order, subject to the opinion of this Court 
on the following case: — At Lady -day 1825, the pauper, J, Sneap, 
being legally settled in Muggintoriy hired a farm in Ashley Hay by 
the year, at the rent of 54/. per annum, payable half-yearly. He 
held and resided upon the said farm for more than twelve months, 
and he paid rent on account of the same to the amount of 401., but 
he did not pay a whole year's rent for the same prior to his becoming 
chargeable to and his being removed by Ashley Hay township. He 

, was, prior to the 22d of June 1825, charged in respect of the farm in 
two assessments for the relief of the poor, and with the public taxes 
of Ashley Hay township, and applications were made to him for 
payment of such taxes prior to the the said 22d of June 1825, but 
he did not pay the same till after the 10th of July 1825. — Lord 
Tenterden, C. J. I entirely concur in the judgment delivered by 
the Court in Rexv, Ramsgate,{a) and in the reasons upon which that 
judgment was founded. That case is expressly in point, and must 
govern our decision in the present. No settlement was gained m 
Ashley Hay, because one year's rent was not paid, and the order of 
sessions must therefore be quashed. — Order of sessions quashed. 

98. Rex V. Barham, E. T. 9 G. 4.-8 B. Sf C. 99. — Upon an ap- 
peal against an order of two justices, whereby Henry Whelch^ his 
w/Ye and children, were removed from the parish of Barham^ in the 
county of Kent, to the pamVi oi St. Marx) th.e V\t^\u^ Dover ^ in the 

• (a) 6 B 8^ cm. Kta^,^V^^. 
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same county, the sessions quashed the order, subject to the opinion of 12/. per an- 
of this Court on the following case ;— The pauper Henry Whekh, "."™ */* Jf»® E*" 
on the 6th of April 1823, hired a house of one Redman in the "^^rvlSZ^ 
parish of St. Mary the Virgin, in Dover, by the year, of the yearly he became 
value and at the rent of 12/. per annum, payable monthly. In chargeable to 
January 1824, the pauper, who was a butcher, became chargeable that ^sh and 
to the parish of St. Mary the Virgin, and was, together with his de^ofnis^cM," 
family, directed to be removed, by an order of two justices, from that removed to the 
parish to the parish of Barham. The pauper alone was removed, parish of B. 
and Pope, one of the then overseers of the parish" of Barham, re- There was no 
ceived him, and gave him 2s. 6d., and directed him to return to S[2^er^or^ 
Dover, The pauper returned the same day to his house in Dover, moval. The 
and continued to occupy it, under the original contract, until Mi- pauoer returned 
ehaelmas 1824, when, in consequence of certain threats of Mr. on the same 
Hubbard, an overseer of the poor of the parish of St. Mary the ^^^^ ^"^^^ 
Virgin, Dover, to send him to gaol for coming back to Dover, he a., ancHjonti- 
agreed with the landlord of the house to take it by the week at the nued to occupy 
rent of 55. weekly, kt Michaelmas 1824 the pauper owed some it until the ex- 
rent ; and no final settlement of the rent took place till July 1825, ^ew^^fo" whiST 
when the landlord having put a distress into the house, the pauper ^e had'^hired it, 
paid the rent, and left the house, which he had occupied first under and paid the 
the yearly and then under the weekly hiring uninterruptedly since rem for the year: 
the 6th of April 1823. The pauper during this occupancy paid his 5®^*^' ^^^ P , 
rent on account as it suited him, party in money and partly in meat, hireSTnd hefd 
but had no regular settlement till he left the house. The parish of the house for a 
Barham did not appeal against the order of the justices, by virtue year, and paid 
of which the pauper was removed in the month of Jant^r^ 1824, ^®!Jj°' n*^ u'** 
from the parish of St. Mary the Virgin, Dover, to parish of Bar- ^J^igies of the 
ham. The court of quarter sessions were of opinion that the pauper statute 59 G. 3. 
bad not gained a settlement in the parish of St. Mary the Virgin, c. 50. had been 
Dover, by such an occupation of Redman's house. — Lord Tenter- complied with, 
DEN C. J, now delivered the judgment of the Court; and after gined*a srttle- 
stating the facts of the case, proceeded as follows : — ^The question ment in the 
depends on the statute 59 G. 3. c. 50., which enacts, '* that no per- parish of A. by 
•* son shall acquire a settlement by or by reason of his or her dwelling ^^^^E * tene- 
** for forty days in any tenement rented by such person, unless such ^^'^ 
** tenement shall consist of a house or building being a separate and 
** distinct dwelling-house or building bonS. fide hired by such person 
** at and for the sum of 10/. a year at the least for the term of one 
** whole year ; nor unless such house or building shall be held, and 
** such land occupied, and the rent for the same actually paid, for 
^* the term of one whole year at the least, by the person hiring the 
'* same.*' The language of this enactment is very peculiar. No 
person is to acquire a settlement by reason of dwelling forty days in 
any tenement, unless such tenement shall consist of a house (as it 
does in the present case) bon& fide hired by such person at the sum 
of 10/. a year for the term of one whole year, nor unless such house 
shall be held, and the rent for the same actusdly paid, for the term of 
one whole year at the least. It should seem, therefore, that if a 
pauper resides for forty days upon a tenement, and the other requi* 
sites of the act have been complied with^ he gains a settlement. Now 
in this, case the pauper resided in the house more than forty days 
both before and after the removal, and all that ihe ^e,t Ten^vc^<^ vcl 
other respects was complied with. The liouse wa» l^<e\i W ^ ^^^^c.^ 
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and held for ^ipwardt of that period, and the rent #ati actually |mid 
for the term of otie whole year. It ha« been contended that the effect 
of the order of removal was to prevent the gaining of any settlement 
unless ail that the act requires has been comply with after that 
order was made. If the ^ct of the order of removal had been to 
compel the pauper to abandon his tenement, It vrould make a dif- 
ference. But he was absent from his home not even a day and his 
family were never removed at all. It was admitted in the argument 
that Ret v. Fiii&ngley (a) had decided that the removal did not put 
an end to the contract between the landlord and tenant ; and, nnder 
all the circumstances, we think it safer to say that a settlement was 
gained in Dover under the 59 G. 3. c. 60. by the residence before 
and after the removal. It was insisted that the return of the pauper 
after the removal was an offence against the law ; but since the 59 
G. 3. c. 101. this may admit of considerable doubt. Before that 
act a person likely to become chargeable was removable, and if he re- 
turned after the removal, he returned in the same condition ; but as 
that act renders a person irremovable, unless actually chargeable, he 
may, after his removal, return with the means of subsistence, and it 
IS difficult to say that by so returning he commits an oflfence. Our 
decision may, perhaps, in this particular case, operate to defeat the 
object of the 59 G. 3. ; but it is better to abide by this consequence 
than to put upon it a construction not warranted by the words of the 
act, in order to give effect to what we may suppose to have been the 
intention of the legislature. The order of sessions must, therefone, be 
quashed, and the original order of removal confirmed. — Order of 
sessions quashed. 
By the 6 O. 4. ^^' ^^* ^- ^itcheat. H. T. 9 & 10. G. 4.-9 B. ^ C. 176.— 
c 57., which * Upon an appeal against an order of two justices, whereby Marfha 
repealed Ae Jerrard, the wife of Thomas Jerrard, then in St. Tkomas*% hos- 
?® ^' ?vj^^*' pital in the borough of Southwark, in the county of Surrey , and 
'4^ ^person ^^^ children, were removed from the parish of Ditcheaty in the 
shall acquire a county of Somerset, to the parish of Lyncomhe and Widcombe, ta 
settlement hy the same county, the sessions quashed the order, subject to the opi- 
reason of set- njoni Qf tjjjg Court on the following case: — The pauper's hnsbwid 
tenlment'^ur^ rented a tenement in Lyncomhe and Widcomhe by the year, viz. 
]ess it shall itom Lady-day 1825 until Lady-day 1826, at the yearly rent of 

consist of a se- 15/., with liberty to quit at any time on giving a quarters notice, 
parate and dis- After the first month's occupation, the pauper's husband left the 
house ^r of*^ pauper living in the tenement and went to Londoriy and remained 
land, or of both, ^l^^re about seven months, during whicAi period she remained in the 
boD& fide rented tenement, and until she quitted it as after mentioned ; and she paid 
by such person, ^ year's rent, the receipts for which were given as if it had been 
10/. a yew at »«ce>v®d fh)m her husband. A few days after the 25th of March 
the least, for the 1^25, the pauper's husband let an apartment in such tenement to one 
term of one Gayy at the yearly rent of 8/., payable quarterly, with liberty to quit 

whole year, nor %\, any time on giving a quarter's notice ; and the same was occupied 

hou^oTbuild- ^y ^^y ^"^™ ^^® ^"® ®^ *^'* ^^^^^ ^^^^ ^^ 2^^ 0^ March 1826, 

ing, or land, ^^ ^ ^^^ ^^^ ^^ that time. Ilie pauper's husband gave notice 

shall be occu- at Christmas 1825, to quit at Lady Day 1826. The landlord per- 

pted under such mitted the pauper to occupy part of the tenement until Midsummer 

^Tuiy^' i826, on paying him 38«. for the same; and the pauper quitted at 
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MidsUTtnner 1866: the pauperis husband never paid ahy parochial LUtledde 
rates although rated. — Bayley J. llie statute 59 G. 3. c. 50. ^^^^j^^**/*'' 
is repealed by the Statute 6 G. 4. c. 67. The question, therefore, in sentienie'that 
this case is. Whether a settlement was or was not obtained under the under this sta- 
last-mehtiotied statute ? By the 59 G. 3. c. 50. a settlement could tute, a pauper 
not be obtained in the cfese of a house or building unless such house who rent^ a 
or building were held, oir in the case of land, unless it wetfe occupied, auhe*vearlv^ 
and the rent for the same were actually paid, for the term of one value of lof., 
whole year at (he least by the person hiring tht same* There was, and resided in 
therefore, a specific enactment that the house should be held^ and **» but underlet 
the land occupied, and the rent paid, by iheperson hiring the same. S^ned a wtile- 
The language of the 6 G. 4. c. 57. is different. The statute is wholly ment, 
silent as to the occupation or payment of rent by the person hiring ; 
and it has been decided in Rex v. Kibworth Harcourt (a) that, ac- 
t»rding to the true construction of the statute, the payment of rent 
need not be made by the party hiring. The words by the persofi 
hiring the same are to be considered, therefore, as struck out of the 
statute 6 G. 4. c. 57., and the laW altered so far as it required that 
the rent should be paid by the person hiring the premises. It is now 
sufficient if it be paid either by the person hiring or by any other 
person. The words of the 6 G. 4. c. 57. s, 2. are that the house, or 
building, or land, shall be occupied under such yearly hiring, and 
the rent (or the same, to the amount of 10/. shall be actually paid 
for the term of one whole year at the least. Here the phrase is 
varied. The statute says, not that the house or land shall be occu- 
pied by the person hiring the same, but only that it shall be occupied 
under such yearly hiriitg. And although it may be difficult to ar- 
rive with certainty at the meaning of the legislature, which is not 
expressed in very intelligible language, I incline to think the true 
oonfttfuction of those words is, that it shall be bfccnpied by the 
person to whom that hiring gives the right of occupation, and that 
occupation by any other persoti to whom that right is communicated, 
either by assigning or underletting, is nOt an occupation under the 
yearly hiring within the meaning of the statute. That is mjr present 
epitifon. If between this time and to-morrow morning I should 
change that opinion, I will certainly communicate it to the Court. 
My learned brothers think that the words under such yeafly hiring 
do toot make occupation by the person hiring requisite, but that It 
is Btiffioient if either he hhnsfelf or any other person under him occupy. 
I think that a party who ocoupi^ as an under-tenant, though he may 
be said in some sense to occupy under the yearly hiring, cannot bie 
said to occupy under the yearly hiring within the meaning of this clause 
of the act of parliament ; because though he does occupy in part 
under that yearly hiring, he does not \h toto ', he occupies under the 
y^riy hiring, and something else. As to the other question, vi2. 
whether the holding before the 22d of June, when the 6 G. 4. c. 57. 
wiifi passed, and the holding stibsequent to that period, can be con- 
oeeted, I am opinion they uiay, provided the o<^c1Ipatiotl, before the 
•5BM otJune besuch as will satisfy the Requisites of the6 G. 4. c. 5t. ; 
and^ therefore, if a party before the 6 G. 4. c. 57. began to operate 
was m possession of a yearly tenement^ and held it under such circum- 
stances as tb^t statute says shtAl be requisite in otder to gain a^ettle- 

(a) 7 B,SfC. 790. Ante, ^\. 96. 
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ment, a settlement will be coDferred. There are no words in tire 
6 G, 4. c. 57. which import that the taking; shall be subsequent to the 
time when that statute came into operation. With respect to the 
residence for forty days, I think the case ought to go down to the 
sessions again, in order that it may be stated more distinctly what 
the nature of the residence was, or whether the whole forty days' re- 
sidence required was actually by the husband himself. The cause of 
the husband's absence, whether it arose from his own free will, or from 
compulsion, or from other circumstances, may possibly be material. 
In Rex V. St. George^ Southwark (a), the husband was incapacitated 
by law from residing in his own house ; for he was in prison during the 
whole of the time, and had not the power of residing on his own property 
for forty days. — Littled a le J. The principal difficulty in this case 
arises upon the construction of the word ''occupied" in the statute 6 
G. 4.C.67. There is a material difference between a holding and an oc- 
cupation. A person may hold though he does not occupy. A tenant of 
a freehold is a person who holds of another : he does not necessarily 
occupy. In order to occupy, a party must be personally resident by 
himself or his family. In this case it seems to me, that the pauper 
has been the occupier of the house during the whole period. We 
have no distinct account how the apartment was let or occu^ued. 
In an indictment for housebreaking, it might be laid to be the house 
of the pauper's husband. So in an action for use and occupation, 
he might properly be described not merely as holding, but as occupy- 
ing the house. In the statute II G. 2. c. 19. s. 14., which gives the 
action for use and occupation, where the agreement is not by deed, 
a distinction is made between the words held and occupied. That 
section enacts, '' that it shall be lawful for the landlord, where the 
agreement is not by deed, to recover a reasonable satisfaction for the 
lands, &c. held or occupied by the defendant, in an action on the 
case for use and occupation of what was so held or enjoyed." By 
the statute of the 43rd of Elizabeth, the rate for the relief of the 
poor is to be on the occupier. The rate in this case must clearly 
have been made on the pauper's husband for the whole house, though 
he underlet part. In Nolan* s Poor Laws, 176. (a), it is laid down 
that no lodger, though possessing the principal part of the house, 
was ever rated ; but the owner, how small soever the part reserved 
for himself, is in the eye of tlie law the tenant for the whole, and is 
rated as the occupier. Then, as in an indictment for housebreaking 
(committed in the apartment let to Gay), the house might be described 
as the dwelling-house of the pauper's husband ; and as he might be de- 
scribed as the occupier of the house, in an action for use and occupation, 
and would be rateable to the poor as occupier in respect of the whole 
house, I think he must be considered, in point of law, as having occufned 
and resided in this house. It is not necessary, in order to make a 
man an occupier, that he should actually sleep or take his meals in a 
house, or that his family should actually dwell in the whole house ; 
but the law considers him, for this purpose, an occupier if he hold 
the wholci and by himself or his family occupy part. I Uiink, there- 
fore, the pauper s husband may be considered to have occupied the 
house within we meaning of the 6 G. 4. c. 57. It might have been 
Otherwise if he bad underlet the whole house, and occupied no part. 

(a) 7 r. R. 466* ^V) \^vA:vu 
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The word occupation, as applied to a house, undoubtedly implies 
personal residence. But if a lessee of a house dwell in any part of 
ity though he let the other part, he, in point of law, is to be consi- 
dered as the occupier of the whole. If that be the true construction 
of the word '< occupied," the pauper's husband occupied the house ; 
and then the only question is. Whether there has been forty days* 
residence by the pauper's husband ? and upon that point there is 
some doubt. That certainly is essential ; for the legislature did not 
intend by the 6 G, 4. c. 57. to alter the law in that respect. Upon 
the finding in this case, I rather collect that the pauper's husband 
had abandoned his wife, and gone to pursue his own course of living 
in some other place. If he had merely gone away for the purpose of 
business, with the intention of returning, the residence would be 
there still, though he was temporarily absent. I agree with my Bro- 
thei' Bay ley f that the case ought to be sent back to the sessions, in 
order to have the fact ascertained. — Parke J. I have entertained 
considerable doubt in this case ; but I am inclined to think that a 
settlement was gained in the parish of Lynchcombe and Widdicombe. 
The question turns entirely on the 6 G, 4. c. 57. My judgment 
may have the effect of defeating the intention of the framer of that 
act. But it is a very safe rule of construction to adhere to the words 
of an act of parliament in their grammatical and natural sense, unless 
it appears clearly from the context that they were intended to be 
used some other sense. There is a material difference between the 
Stat. 6 G« 4. c. 57. and the stat. 59 G, 3. c. 50. The last-men- 
tioned statute expressly requires the building to be held, and the 
land to be occupied, and the rent to be paid, by the person hiring the 
same. The statute 6 G. 4. c. 57. omits the words <' by the person 
hiring the same." It does not require the payment of rent or occu- 
pation by the person hiring the same, but occupation under the 
yearly hiring. These words may be satisfied by the continuance of 
the term and occupation by a sub-tenant or assignee during the con- 
tinuance of that term. It is not necessary to decide in this case 
whether occupation by an assignee would be sufficient or not. Here 
thexe was an occupation by a person whose character is left doubtful. 
It does not appear by the case whether it was that of a sub-tenant, 
having an entire occupation of one part of the building, or that of a 
lodger. It seems to me there was an occupation by the husband of 
the pauper under the yearly hiring, provided the premises continued 
in the occupation of any person entitled under the tenancy created 
by the yearly hiring. I think we ought to give effect to the words 
of the act of parliament in their plain, natural sense, unless we see 
clearly from the context that the intention of the legislature was dif- 
ferent ; but I find nothing in the context to shew that that which 
those words taken in that sense import was not their intention. I must 
suppose that the legislature when they repealed the 59 G. 3. c. 50., 
which expressly required an occupation by the person hiring, had some 
reason for omitting those words m the 6 G. 4. c. 57. Possibly that 
omission may have arisen from inattention on the part of the framer 
of the act, and it may have been intended to require occupation by 
the person who took the term. But it seems to me that the wordis 
used do not expressly require such occupation, and we must not 
presume the intention of the legislature, but collect it from the v(Q\d% 
pf the act of psurliament. Then if the meamn^ ot V\ie\e!gii^Vx\^\^ 
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that which the wordd ui^ natut^ily import) a flettletneni has been 
gained, provided there has been a residence of forty days. As to 
that the case is ambiguous. I think it ought to be referred again to 
tile sessions for the purpose of hatiug the fact stated one way or the 
otlier. If it be found that there was ao residence by the husband for 
forty dayS) then no settlement will be gained .--^Case seat back to 
the sessions. 
After the pass- 100. Rete V, Aihfield'Cum^Thorpe, T. T. 10 G. 4,-— -9 B.^ C. 
ing of the 939, — Upon appeal against an order of two justices, whereby W, M, 

andhrfore the ^*^^^ ^^^ ^^^ ^^^ ^**^ children Were removed from Snape to -4*^- 
statute6 G.4. field-cferH-Thorpe^ both in the county of Suffolk^ the sessions con- 
c. 57. came into firmed the Order, subject to the opinion of this court on the fbllow- 
operatioD, a jng case : — The pauper, who was previously a settled inhabitant of 
Sde^^a^ ^sk/ield-xiUfn'Thorpe (after the passing of the 69 G. 3. c. 60, and 
tenement at and before that of the G. 4. c. 67.), bonft fide hired a house and land for 
for the sum of One whole year in the parish of Snape, at a rent exceeding lOZ., and 
10/. a year, and held, occupied, and paid that rent for more than one year; though 
**^ *°d ^^T ** ^^ ^""® *^^ yolue of the holding and Occupation was under 10/. 
rentfo^f^ ^ year.— Bayley J. The statute 59 G. 3. c. 60. requires that the 
same for the tenement be bon^ fide hired at and for the sum of 10^. a year. It 
term of one Seems to me that by that statute the actual value is immaterial, 
whole year, but provided the tenement be bonft fide hired at the specified rent, 
nual value of' "^^^ provision ** that it shall not be necessary to prove actual valoe 
the same was of the tenement," was introduced into the 6 G. 4. c. 67. for 
less than 10/. : greater caution —LiTT LED ALE J< concurred.— Park b J. One 
Held, that he ^rtile source of those disputes and controversies (mentioned in the 
a sSi^m, "^^^^^ ^^ ^^^ ^^ ^- 3. c. 60.) was the necessity of proving the value 
the actual value of the tenement; and that statute, in order to prevent litigation, re- 
ef the tenement quires that the tenement shall be bond fide hired at the sum of 10/. 
being imma- ^ yj^^. Generally speaking, the rent agreed upon between the land- 
it be bonrfide '^"^ ^^^ tenant is the best criterion of value, and I think the legis- 
hired for the lature meant to dispense with any other proof of value. If the tene- 
sum of 10/. ment hired turns out to be of much less annual value than 10/., that 
a year. would be evidence to shew that it was not bond fide hired at that 

sum. But if it be bond fide hired at that sum, I think that is suffi- 
oieut. That being so, the pauper gained a settlement in Snape, — 
Order of sessions quashed. 
ByUie 6G. 4. 101. Rex V. Oreat Bentl€y,H. 7'. 10 4- 11 G.4.— 10 B.§- C620. 
^' ^^ilT^ii*^** — Upon appeal against an order of two justices, whereby J, Peeling , 
^G. 3. c 50 ^'* ^^^ ^^ children, were removed from Little Clapton to Great 
it is enacted, ' Bentley, both in the county of Essex, the setisions confirmed the 
that no person order, subject to the opinion of this Court on the following case : — 
shall acquire a /. Peeling, the pauper, hired a tenement, consisting of a separate 
refso^of set- ^^^ distinct dwelling house, and a pasture field of two acres^ m the 
tling upon any f^spcmdent parish of Little Clacton, the hiring to commence on 
tenement, unless December 26th, 1826. He engaged to pay for this tenement the 
it shall consist rent of 13/. lOs. a year, for the term of two years ; but in the latter 
^ti^td^eU^** part of March, or the beginning of April 1827, the pauper sdd the 
ing-houseor' gmss in the fiield, from that time till New MicJiaelmas, to John 
building, or of TawnBend, for ten guineas, to be mowed or fed by him as he pleased, 
^h' ^' °A « J ***** during that time he discontinued to turn his donkey and cow into 

wJtnysuch ^*® ^'^ ^' ^^ ^^^ ^^^ ^^°®' ^" ^® ^^^ ^^ consider that he covki 
penon at the ^^^ ^^ grass after he had so\d \l to Totensetu£ ; and having a qmn- 
sum of lOL '4hj of ciofFer, which he ^fikied lo sfcwk *va ^ifea ^i^^ V^ ^^^ T«iiia- 

sentVs leave to stack it there; aiidWVui^o\A.i\Ti^V5Ev^X\^w^^^&j^^ 



VALUS or THK T£1I£M1NT. |7} 

one shilling fioiQ a claim he had upon Tawnsend, for labour whidi he a year at Uia 
had pertomed for him, and which Townsend accepted as an acknow- ^^*"^' ^ ^^® 
ledgment for the damage done to the grass by the stack. The pauper ^^i^J^k nor 
sold the grass to D^wnsend in the same way in the second year, unless sucfa 
though with some variation in the price. The court of quarter ses- home or build- 
sions held, that during the operation of the pauper's agreements with *?^ii°^J*'*^* 
Tcfwnsend he did not occupy the field under his yearly hiring, in the ^SgS^^r 
manner required by the 6 G. 4. c. 57., and, therefore, that he had ^Si ysorftf hW- 
not gained a settlement by the hiring of this tenement. — Lord Ten- %ng, and the 
TERDEM, C. J. The question in this case turned on the tenement rent Ibr the 
act, 6 G. 4. €• 67. Upon consideration, we are all of opinion, that Jnaonflt ^Oi. 
ail that was requited to be done by that act has been done in this actmdly pakl * 
case, and, consequently, that the pauper gained a settlement by rent- for the term of 
ing the tenement in question. That statute enacts, that " no per- one whole yetr 
son shall acquire a settlement in any parish or township by, or by ^(j7!^hJS' 
reason of settling upon, renting, or paying parochial rates for any per totam cu- 
tenement, not being his or her own property, unless such tenement riam, that 
shall consist of a separate and distinct dwelling-house or building, or ^^^^^ that sta- 
oi'land, or of both, bon^ fide rented by such person in such parish or ^^^ *^^1§^ 
township, at and for the sum of 10/. a year, at the least, for the term f^^ ^ ^^^ ^ 
of one whole year.'' Here the tenement consisted of a separate and dwelling-house 
distinct dwelling-house and land ; it was, bond fide, rented by the and land at a 
pauper in the parish, and at and for a rent exceeding, 10/. per annum J^JJ* exceeding 
for one whole year. But then the statute continues, " nor unless which was ac- * 
such house or building, or land, shall be occupied under such yearly tually paid, but 
hiring y and the rent for the same to the amount of lOZ. actually paid who underlet 
for the term of one whole year at the least." The rent for the term of ^^^^^^^'"^ 
one whole year has been actually paid. The only question is, whe- ^ 
tber there was an occupation of the whole of the premises hired under 
the yearly hiring ? It was objected, that the pauper did not occupy 
the whole of the premises hired under the yearly hiring ; that he let 
ofF the land, and that this clause of the act of parliament, therefore, 
was not satisfied. There is a difierence between the language of the 
statute 6 G. 4. c. 67. s. 2., and that of the 69 G. 3. c. 50. The last 
mentioned statute required that the house should be held, and the 
land occopied, by the person hiring the same ; but those words, *' by 
the person hiring the same," are omitted in the 6 G, 4. c. 67. The 
legislature, when they passed that statute, must have had in then: 
mind the very act (59 G. 3. c. 50.) which they were repealing. We 
cannot, therefore, but consider that those words were left out by design. 
Then the whole question is, whether the whole of the premises were 
occupied under the yearly hiring ? It is clear that they were. That 
being so, every condition that was required by the terms of the act 
of parliament has been complied with, and the pauper has gained a 
settlement. We think it much the safer course to adhere to the words 
of the statute construed in their ordinary import, than to enter into 
4iny enquiry as to the supposed intention of the persons who framed 
it* The order of sessions must therefore be quashed. 

102.R€XV MerthyrTidml.n G.4.4r I W''^'—l'B,6rAd.29. By6G.4. 
— On appeal against an order of justices for the removal of Evan «• 67. «. 2. a 
Davies and his family, the quarter sessions coafirmed the order, sub- ^*^J^|2e. 
ject to the opinion of this court upon a case, the material parts of ^^t ^^ ^^ly 
which are as follows : — Evan Davies^ his wife and chUd\e«k^'^ei^\^- \»iit^t«3ci«!oi^ 
tnoved from Cadoxtim Jnxta Barry to Merthyr TidvUVatiftfc ^sttosoJo^ ^Vw.'^ 
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of Glamorgan. The order being appealed against at the last Midr 
summer sessions for GlamorganghirCf Evan Davies, the pauper, was 
called as a witness by the respondents, and deposed, that he rented 
and held possession of a house in Merthyr Tidvil, from May 1827 
to June 1821. The rent was 351, per annum, payable quarterly. 
He paid the first three quarters as they became due, and had a re 
ceipt for the last, which was not paid in money, but for which, as he 
alleged, the landlord accepted an equivalent in fixtures. On cross- 
examination, he at first stated, that the contract between him and 
Rock, the landlord, for the premises, was merely verbal ; but Eock, 
who was in court, handed the agreement in writing to the advocate for 
the appellants, and the witness, on this paper being held up to him, 
admitted that the contract was a written one. It was then contended 
on behalf of the appellants, that parol evidence of the agreement 
could not be received, the written document being in existence, and 
not produced, or the want of it excused, by the respondents ; but 
the sessions over-ruled this objection. The appellants then called 
Rock, whose evidence tended to shew that the transaction respecting 
fixtures was not a proper satisfaction of the last quarterns rent, and 
that the receipt was unfairly obtained. On the order being confirmed, 
two questions were reserved for the opinion of the Court of King's 
Bench ; first. Whether the parol testimony of Davies was properly 
received; secondly. Whether the payment of rent was sufficient 
under the statute 6 G. 4. c. 57. — Baylet J. This case is clearly 
distinguishable from Rex v. The Inhabitants of Holy Trinity, the 
facts of which took place before the passing of the statutes 59 G. 3. 
c. 50. and 6 G. 4. c. 57. and when the proofs necessary for establish- 
ing this kind of settlement were, that a tenancy subsisted, and that 
the value of the tenement was 10/. a year. At that time the terms 
of the agreement were immaterial except as a test of value, and, when 
proved, they did not preclude the sessions from determining for or 
against the settlement. Rex v. The Inhabitants of Holy Trinity 
decided this only, that where the terms of the tenancy were not ma- 
terial, the fact of tenancy might be proved without the terms. But 
under 6 G. 4. c. 57. they are essential, for this act requires the tene- 
ment to be bonS. fide rented for the term of a year at 10/. a year ; 
and it. is therefore necessary to know what was the rent contracted for, 
which cannot be proved without reference to the agreement itself. 
That having been in writing, the general rule of evidence prevails, and 
the order is therefore bad. — Littledale J. and Parke^ J« con- 
curred. — Order of sessions quashed. 

103. Rex v. Tillingham, T.T.U G.4. S^ 1 W. 4.— 1 B, Sf Ad. 180. 
— Upon appeal against an order of two justices, whereby J. Spells and 
his wife and children were removed from Bradwell to Tillingham, 
the sessions confirmed the order, subject to the opinion of thia Court 
on the following case: — About Michaelmas 1827, the pauper, who 
it was admitted was before legally settled va Tillingham,, hired a house, 
garden, and bakehouse, situate in Bradwell, of Mr. John Willis, 
under die following agreement : — ^' Mr. Jonathan Spells agrees to 
*< take the house and shop, late in the occupation of John Stoker, 
*< situate in the parish of Bradwell, Essex, at the yearly rent of 10/. 
*' for the first two years, to commence at Christmas 1827, clear of 
'^a/i rates and taxes, landlotd'^ excepted: half-yearly payments. 
Jonathan SpeUsV The p^upei look )^^^^^\o\i o1 ^^ v^^mvsA« 
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at Christmas 1827, and occupied them a whole year. He also paid parish for te- 
a year's rent for them under the following circumstances. Soon after "ef, and thejr 
Midsummer 1828, Mr. Willis applied to the pauper for a half-year's ^^^^jj^**"™ 
rent then due, which he was unable to pay. Shortly after Michael^ whk:h°enabled 
9nas 1828, a similar application was made for three quarters of a him to pay his 
year's rent then due, but no money was paid. The pauper, being landlord a 
then distressed, his business of a baker failing, and his family in yj^*'* ^^^ ^^\ 
want, applied to Mr. Stowers, one of the overseers of Tillingham, parish°2?^" *" 
for relief; and also for a sum of money to enable him to pay his half- whereby (if that 
year's rent and to carry on his business. Mr. Stowers gave the pan- payment were 
per 1 L for relief, and directed him to call again two or three days j*°* fraudu- 
afterwards. The pauper did call again accordingly, when he received ^ L^ * ^ 
from Mr. jS^owcr* the sum of 12^. 10s,, 71. 10s. of which he paid officers of B. 
to his landlord for the three quarters of a year's rent due at to enable him 
Michaelmas, and the remaining 5L he applied in carrying on his bu- *° acquire a 
siness and supporting his family. Shortly after Christmas 1828, ^\ he wou?d 
Mr. Robert Willis, one of the overseers of Tillingham (but not the become settled 
acting one), who was nephew of the proprietor of the house in which in the latter 
the pauper resided, and acted as agent to his uncle, applied to the parish, it is 
pauper for one quarter of a year's rent then due. The pauper said ?ac"fo?Ae°L 
he was unable to pay it, and that he must apply to Mr. Stowers for sions whether * 
relief for himself and his family. Mr. Willis said, that if the rent that payment 
was not paid the next day he should put in a distress, to which the ^^ nraudulent 
pauper replied, he did not consider there was any rent due until the ^^\lixi^^ 
following Michaelmas 1829. The pauper afterwards again applied sessions are of 
to Mr. Stowers for relief ; Mr. Willis was present, and asked the opinion upon 
pauper if he would object to pay the rent if he had the money in his ^°® evidence 
pocket: to which the pauper replied, No; but repeated that he did 1^0^^ ^^^s d 
not consider there was any rent due. Mr. Stowers then desired the solely to en£^e 
pauper to withdraw for a few minutes, that he and Mr. Willis might the pauper to 
consult upon the business. The pauper did withdraw accordingly, gain a settle- 
and in a few minutes was called in again, when Mr. Stowers gave JJf^JJ* ° ^dS to 
him 3/. Mr. Willis then demanded of the pauper payment of the find fraud; but 
one quarter's rent, and the pauper accordingly paid him 2/. 10s., re- if, on the other 
serving only the remaining 10s. for himself; as he was going away, hand* ^^y are 
the pauper asked Mr. Stowers where he was to apply for relief when jj opinion that 
the 10s. were gone, saying that he supposed, as he had paid a year's pjddfiwSe pur- 
rent for his house, he was in future to apply to the parish of Brad* pose of relieving 
well ; to which Mr. Stowers replied, that he was. Previously to his nim, the^ ought 
advancing the sums of 11. 10s. and 3Z. to the pauper, Mr. Stowers J° negative 
consulted the other parish officers of Tillingham upon the propriety 
of making such advances ; and both those advances were made with 
their knowledge and approbation. He also took the opinion of two 
magistrates of the district upon a supposed case, and was advised by 
them that he might safely and properly make such advances, and that 
his so doing would not prejudice tlie pauper's right to acquire a settle- 
ment in Bradwell, The sessions did not assign fraud as the ground 
for determining that no settlement had been acquired in Bradwell, 
but stated that, as the facts of the case were novel, they were desirous 
of having the opinion of the Cotirt of King's Bench, whether the pay- 
ment of rent under such circumstances was a legal payment. — Bay- 
ley J. It is not for this Court to draw the conclusion of fraud from 
the facts stated. It was a question for the justices «l1 ^emcstsa, v^\\fc- 
ther there was fraud or not. If the money v/?^^ pi\A >q^ XVv^ oNet^ft«t 
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to the pauper when he waa actually under pressure, as for the purpose- 
of relief, that would be xio fraud ; but if it was paid not with a view 
to relief, but only to get rid of the paup^, and to throw the buidea 
of maintaining him on another parish, that would be fraudulent. J 
think that this case should go back to the sessions, in order tkat they 
may state that there was fraud, or that there was none. If, upon this 
evidence, they shall be of opinion that the money, or any jcoosiderabie 
portion of it, was paid by the overseer for the sole purpose of fixing 
the pauper on one parish and enabling the other to get rid of him, 
they ought to find fraud ; but if they shall be of opinion that the 
money was paid bona fide> with the sole view of relieving the pauper, 
they ought to negative fraud. — Case sent back to the sessions. 

104. Eex V. ThurniQstony H. T. 1 1^,4.— 1 B. ^ Ad. 731.— On 
appeal against an order of two justices, whereby John&ifopson and his 
1 ~ dl rd ^ ^^^ children were removed from the parish or township of Thur- 

all levies aiKl maston South Endy in the county of Leicester, to the parish or town- 
ratea chargeable ship of ^. Jfar^are^ in Leicester , also in the said county > the set- 
on the hoiue» is sions discharged the order, subject to the opinion of this Court on the 
a sufficient following case: — At Michaelmas 1324> the pauper John. Simpsim 
renSg*of a te- ^^ * house for one year in the parish of St.Marg,arety Leicester^ 
nement at and of one Thomas Mawleyif at the annual rent of 1 0/., the said T, Mam^ 

ley agreeing to pay all levies and rates chargeable upon the said 
house ; and under this agreement the pauper occupied the house for 
the full term of one year, and paid the sum of 10/. by four quarterly 
payments. The question submitted by the court of quarter sessions 
was, whether the payment of the levies and rates by the landlord of 
the house would defeat the settlement of John Simpson in the appel- 
lant parish of St. Margaret — Lord Ten leaden C. J. Where the 
intention and the object of the legislature are doubtful,, it is a saie 
rule of construction to be guided by the words of the act of parlia- 
ment, taking them in their plain ordinary sense. The statute 59 G. 3. 
c. 50. requires that the tenement shall be bon^ fide hired at and for 
the sum of 1 OZ. a year at the least, for the term of one whole year, 
and that the rent for the same be actually paid. Here, the house 
waabona fide hired at the sum of 10/., and the rent has been actually 
paid for the term of one whole year. If it had been the intention of 
the legislature, that the nent to be paid to the landlord should be 10^. 
exclusively of all tenant's taxes, they would have said so in express 
terms. Perhaps the matter did not occur to the framers of the act; 
and if not, we cannot introduce such a provision. If it did occur to 
them, then the legislature must be considered as having intentionally 
omitted that provision. The cases put, of collateral benefit wholly 
unconnected with the occupation of the tenement, are not in point. 
In diose instances, if they occurred, there might be ground for say- 
ing that the house was not bon^ fide rented at 10/. a year. But here, 
the benefit conferred on the tenant was in its nature connected with 
the occupation. We cannot say that he has not,, boni fide, paid 
10/. rent. — I;ittx.£dalb J. This case appears to me to fall within 
the express words of the 59^ G, 3. c. 50. and the 6 G. 4. c. 57. The 
tenement was boni fide hired at and for the turn of 10/. a year, and 
the rent for the same actually paid for the term of one whole year. If 
the iegislature had intended to make a distinction between cases 
iFjbere the landlord paid iVie tales and X^x^^^ ^wd where he did not, 
they would have introduced an em^i^^^ Y\ONmQ\Llo\ ^^Ck^^'^r^KiRRi* 
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Their attention must in all probabiiity have been caUed ta it by tlie 
degiaions in Sex v, Framlingham (a), and Rex v. St. PauVs, Dept^ 
ford (b). In those cases it was can&idered that the *^ yearly value of 
'' 10/./' mentioned in the 13 & 14 Car. 2. and 9 6f\0W. 3., might 
be C£^lculated without deducting the rates and charges usually deemed 
tenant's taxes. The legislature, by not altering the law established 
by those decisions, have adopted it. Here the word rent must be 
taken, in its ordinary sense,^ to import not what the landlord put in 
bis pocket, but the sum paid by the tenant for the use of the pre- 
misea. The payment of thq taxes by the landlord was a collateral 
term introduced by agreement. I think, therefore, the house wa9 
hired at and for the sum of 10/. a year at the least within the mean- 
ing of the 69 G. 3. c. 50., and that the rent foe the same has been 
paid ; and, therefore, that the pauper gained a settlement in the 
parish of St, Margaret, Leicester, — Taunton J. I am of the same 
opinion. A general principle may be considered as established by 
Rex V. Framlingham and Rex v. St. PauVs^ Deptford, with 
reference to all cases where tenant's taxes are paid by the landlord ; 
viz. that if the sum paid to him by the tenant be 10/., it will be a 
sufficient yearly value of 10/. to gain a settlement. That being so, 
does the statute $9 G. 3. c. 50. revoke those decisions, and give any 
new rule on the subject ? I find nothing of that sort. The statute 
merely requires, in addition to the hiring of a tenement at and for the 
sum of 10/. a year, that the rent shall be paid. The taxes here are 
collateral to the rent. As the decisions just mentioned were well 
known long before the statute 59 G. 3, c. 50. passed, it may be pre- 
sumed that if the legislature had intended to alter the law in this 
respect, they would have used the words *' at and for the sum of 
" 10/. per annum, clear of all taxes, parliamentary and otherwise, and 
'* all other outgoings." In Rex v. St, PauVs^ Deptford, the Judges, 
who expressed some doubts, still felt themselves bound by the autho- 
rity of Rex V. Framlingham ; and if so, a fortiori, we are bound by 
the two cases. — Order of sessions quashed. 

105. RexY. St. Sepulchre, Cambridge, H. T. 1 W. 4.— 1 B.Sf A paujw, being 
Ad. 924. — On appeal against an order of two justices, whereby Thos.. ^S^mthe 
Ki&by, hb wife and daughter were removed from the parish of the pangh of S. 
Holy Trinity, to the parish of St. Sepulchre, both in Cambridge, hired a house 
the sessions confirmed the order, subject to the opinion of this Court ii^ ^he parish of 
on the following case :— About Michaelmas 1827, the pauper, who ^^^1^^^%^^ 
was befpie settled in St. Sepulchre, hired of one Sophia Bones, a house payable quar-' 
situate in the parish oi St. Andrew -the- Great, in Cambridge, at due terly, and paid 
rent of 10/. per annum, payable quarterly. He entered upon it at the first two 
Michaelmas 182^7, and oocupied it till Christmas 1828. His wife 2nd part'ofThe 
paid the first quarter's rent, at Christmas,, 1827 ; the next soon after tj,i^^. and 
Ladynday 1828, and 2/. towards the next a litde after Midsummer, having occupied 
1828 ; but no more was ever paid by her or the pauper. The pauper, the bouse for 
about the time he gave up tie house, {Christmas 1828) went to the ™^ ^^*J.^ 
parish (^cera of St. Sepulchre, and asked one of the overseers for a f^j. i4iieftotbe 
little assistance, as he was rent- run: but the overseer gave him no- parish officers of 
thing then, stating that he was only just come iatp office, but he 5. who paid the 
would see Uie other officers. The pauper went a second time to the ^^^^^ ^^ ^« 

(*) 6 Burr. S. C. 74a, % I^. pU 201, (b) 13 Eatt, 320. % Bott. ^\, V^. 



176 9ETTLEMBMT BT RENTING A TEM&MEKT* 

year's rent. same overseer, when he said ^* something must be done." It further 
The sessions appeared, that the overseer did not know when the pauper applied for 
ha^ng found relief, that his rent was 10/. a year, but the landlady having applied 
ment was^'u- afterwards for the rent, he then knew the amount, and that the pauper 
dulent, and lived out of (he parish ; it did not, however, appear, that at that time 
made with an the overseer knew that the pauper had inhabited the house a year, 
intention of set- "pj^g pg^j^jgjj officers met, and determined to pay the remainder or the 
in^e parSi^of ' Pauper's rent; and the amount (51, lOs.) was paid by the same 
it., hdd that overseer to Miss Bones, The sessions found that the payment of the 
no settlement 51, 10s. was fraudulent, with an intention of settling the pauper in 
vfZB gained in gf^ Andrew -the- Great, — Per curiam. The sessions having found 
tbou^i^e' ^^^ ^^ ^^' ^^^* ^^ fraudulently paid, no settlement was gained, 
hiring of the It cannot be the meaning of the statute that the hiring or renting must 
house was bon& be bon^ fide, but that the payment of the rent may be maid fide. — 
fi^«» Order of sessions confirmed. 

A tenement 106. Rex v. Pickering, E. T. 1 W, 4.-2 B. ^ Ad, 267.— Upon 

consisting of a an appeal against an order of two justices, whereby John Toddy Mvs 
dwelling-house wife and child, were removed from the township of Pickering, in the 
and thirty-two North Riding of Yorkshire, to the township of Newton in the same 
was since the nding, the sessions quashed the order, subject to the opinion of the 
6 g! 4. c, 67., Court on the following case : — Prior to the 6th of April 1826, John 
hired and occu- Todd took of Hugh Kirby a dwelling-house and thirty-two acres of 
atlw winud '* ^^"^' ^^ ^^® annual rent of 20/., to be holden from the — of ilpn7 
rent of 202., 1826 for one year then next ensuing. The dwelling-house and 
and a year's twenty-seven acres of land were situate within the township of New- 
rent paid. to^n, and the remaining five acres within that of Pickering, At the 

Twenty-Kven period specified, he entered under such yearly hiring, and occupied 
were situate in ^^ whole of the said premises for the said term of a year, and at its 
the township expiration paid the said reserved rent of 20Z., residing during the 
of N., andnve whole of such time in the said dwelling-house. It was objected by 
acres wkhin ^|jg counsel for the appellants, that there was no evidence of the tene- 
Hdd** that ment within the township of Newton being of the yearly value of 101. 

evidence was Whereupon the counsel for the respondents offered to prove, that the- 
admissible, to proportion of the rent payable in respect of the dwelling-house and 
shew how much \^^^ j^ Newton was more than lOZ. in amount, either by shewing the 
annuafreni of ^^"^ within Pickering to be of less value than 10/. a year, or by shew- 
202. was paid in ing the dwelling-house and land within Newton to be of greater an- 
respect of the nual value than 10/. But the sessions refused to admit such evi- 
land in A^ dence. It was also stated, by the counsel for the appellants, that he 

was prepared to shew that the land within the township of Newton was 
of no greater annual value than 6/. 5s, 3df. Lord Tenterden C. J. after 
stating the facts, proceeded as follows : — It was contended that no 
evidence of the value of the tenement could be received* The words 
of the statute 6 G, 4. c. 51. are undoubtedly very strong. The pre- 
' amble recites, that the settlement of the poor had been made in 
some instances to depend upon the annual value of tenements which 
they may have rented, or upon the annual value of tenements in 
virtue of which they have paid parochial rates, and that the ascer- 
taining such value in such respective cases had given rise to very ex- 
pensive litigation, and that doubts had been entertained whether the 
59 G. 3. €, 50. had been effectual for the purpose of altering the law 
in respect of proving the annual value of tenements so rented." Then 
section 2, enacts, " that no pet^OTi ^W\\ ^leo^vt^ ^%e,ulement by rea^ 
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son of settling upon, renting, or paying parochial rates for any tene- 
ment, unless it shall consist of a separate and distinct dweliing-house 
or building, or of land or of both, bond, fide rented by such person at 
and for the sum of 10/. a year at the least for the term of one whole 
year, nor unless such house, or building, or land, shall be occupied 
under such yearly hiring, and the rent for the same to the amount of 
10/. actually paid for the term of one whole year at the least." Then 
comes the proviso that it shall not be necessary to prove the actual 
value of such tenement. Now it is said that as evidence of the entire 
value of the tenement as contradistinguished from the rent was not 
admissible, and no distinction is taken between cases where the whole 
tenement is situate in one parish and where it is situated in several, 
the evidence ought not to have been received in this case ; and, con- 
sequently that no settlement was gained in the parish of Newton, 
The effect of that would be, if the ailment were to prevail, that if a 
party rented land in two parishes, for which he paid an annual rent of 
300 f. or 400/. and one acre was in one parish and the residue in the 
other, he would not gain a settlement in either parish. We think the 
legislature never could have so intended. The rent stipulated to be 
paid must be taken, for the purposes of this case, as the criterion of 
the value of the entire premises ; but evidence was admissible to shew 
that the rent payable in respect of the land in the township of Newton 
amounted to 10/.; that is, supposing the house and all the land to 
be of the value of 20/. it was a question for the sessions, to consider 
how much of that sum was paid in respect of the land in Newton, 
The amount must depend upon the relative quantity and quality of 
the land in each parish. The case must go back to the sessions, in 
order that they, taking the entire value of the tenement to be 20/. 
(the annual rent,) may ascertain by evidence how much of that sum 
was paid in respect of the dwelling-house and land in Newton, — Case 
sent back to the sessions. 

107. Rex V. Dursley, E, T, 2 W. 4.-3 B, ^ Ad, 465.— Upon The saoond 
an appeal against an order of two justices, dated the 24th of Decern- lection of the 
her 1830, whereby Thomas Merritt, his wife, and six children, were ***jo*® J ^l^V 
removed from the parish of St, George^ Hanover Square ^ to the ft is movidedr 
parish of Dursley in the county of Gloucester^ the sessions confirmed « that where' 
the order, subject to the opinion of this court on the following case : the yearly rent 
— In March 1 829 the pauper (being then settled in the parish of Durs- ^hall exceed 
ley) took a house in the parish of St. George^ Hanover Square, at a to th^^^o^imt 
yearly rent of 36/. He resided in and occupied that house from Lady- of lOl, shall be 
day 1 829 until iit/^t^s^ 1830, and paid during such occupation several deemed sufficient 
sums on account of rent,amounting in the whole to 29/. The question ^^J! the purpose 
for the opinion of this Court was, whether the statute 1 W, 4. c. 1 8. s, 2. 3eS u^ndef*' 
which passed on the 30th oi March 1831 , applied to this case so as the recited act" 
to enable the pauper to obtain a settlement in St. George, Hanover (6G. 4. c.57.) 
Square, by such renting, occupation and payment. If it did apply to this ** retrospective, 
case, the order of sessions was to be quashed ; if otherwise, to be con- ^^^'^ a Muiwr 
firmed. — LordTENTERDEN C. J. 1 think we must understand the se- jn 1329 hir^a 
cond section to be retrospective, because it would be useless unless it house atayearly 
wereso. The words that" payment to the amount of 10/. shall be c/cewcrf ^nt exceeding 
sufficient for the purpose of gaininga settlement under the said recited ^ ^^J ^re^Jhan 
act" import that, as to the payment of rent, the statute is dedara- a year, and ^d 
tory. If the words had been "it is hereby decWeA XScv^l^vjiCi^vX.^ \tfjx?k.>HV^^ 
&c. MhaJIbe deemed sufficient," there cou\d \\ave been x\o dLCwfe\.SXNaX iw^^^^v\.x»x 

N 
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above 10/., it ibe clause would be retrospective. Here tbe words are tbe same 
wu held, that in effect. — Littledale J. Tbe act is not yery clearly expressed ; 
ffaineSr^^^ttl - ^^^ taking the words in tbe first section, " tbe rent for tbe same to 
^^J/ * "* " tbe amount of lOZ. at tbe least," to be descriptive of tbe amount of 

rent to be actually paid, wbicb I suppose is meant, tben tbe effect of 
tbe first section is, tbat '* after the passing of tbe act no settlement 
shall be gained unless rent to tbe amount of lOZ. be paid ;" and if 
that be so, tlien, unless the second section be retrospective, it adds 
nothing to tbe former. — Parke J. This act is to " explain'^ tbe 
former. Sect. 1 . provides for settlements by renting for the future. 
Sect. 2., therefore, unless it be retrospective, is without object.— 
Patteson J. concurred. Order of sessions quashed. 

Of the Time for which the Tenement must be holden. 2 Bott, 

pi. 218. 

InDecmber 108. Bex v. Herstmonceaux^ M. T. 8 G. 4. — 7 JB. Sf C. 651. 

1825 a house —Upon appeal against an order of two justices, whereby /. Start f 
was hired at jjjg mfe, and children, were removed from the parish of All SaintSt 
a^year, thereat Hastings^ in the county of Sussex^ to tbe parish of Herstmanceaux, 
to be paid in the same county ; the sessions quashed the order as to the eldest 

weekly, and daughter, she being illegitimate, and confirmed it as to the otber pau- 
either laj^^lord pgj.g^ subject to the opinion of this Court on the following case :— 
atlibeiiy to ^° ^^® ^^'^ December 1825, tbe pauper, J. Start , being tben set- 
determine the tied at HerstmonceauXy agreed with John Foster to take a house in 
tenancy at three tbe parish of All Saints, Hastings, at twenty. guineas a year; the 
months' notice j^nt tg be paid weekly, and either party to be at liberty to give three 
ter^ayT 2l3d '^o'^^l^s' notice from any quarter-day, and at the expiration thereof to 
that this was a' determine the tenancy. The pauper continued above a year in the 
renting of a occupation of the premises, and paid a full year's rent. The case was 
tenement for argued on the first day of these sittings. — Bayley, J. delivered the 
wUhTn aV^*'' judgment of the Court. This is a question on tbe 6 G. 4. c. 57. 
meaning of the The pauper agreed to take the bouse in December 1825, after the 
Stat. 6 G. 4. passing of tbe 6 G. 4., and having complied with the otber requisites, 
e. 67., and that if there was a renting for a whole year, be clearly gained a settlement. 
havM oSupied "^'^^^^ repeals the 59 G .3. c. 50. and then enacts, " that no person 
the wae, and ^^^^^ acquire a settlement by renting a tenement, unless it consist of a 

Slid the rent separate dwelling-bouse or land, bon& fide rented for tbe sum of 10/. 
r a year, a year at the least for tbe term of one whole year, nor unless it shall 

^med a set- ^ye occupied under such yearly hiring, and tbe rent for the same ac- 
tually paid.'' There is nothing in tbe preamble of the 6 G. 4. c. 57., 
or of the 59 G. 3. c. 50. which shews tbat it was in the contemplation 
of the legislature to require more than what would constitute in ordi- 
nary cases a tenancy for a year. The preaml^e of tbe 59 G. 3. 
recites nothing more than that many disputes and controversies bad 
arisen respecting tbe settlementof poor people in parishes in England 
by the renting of tenements. The 6 G. 4. begins by reciting, tbat 
** whereas the settlement of tbe poor has been made in some instances 
to depend upon tbe annual value of tenements wbicb they inaj have 
rented, &c., and whereas tbe ascertaining such value in such cases 
has given rise to very expensive litigation, &g. and tben repeals tbe 
act 59 G. 3. There is no recital in either, that any inconvenience bad 
arisen where the tenancy b^ Ibe 0T\^'a\\v\t\Ti^ vi^ d&^asible. There 
is nothing to shew that thevioidt, ^^^q»i otv^'vViL^^^fti)' >si^^ 
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6 G. 4. require a diflTerent agreement froth that which is iiecessietry in 
common cases to constitute a yearly taking. Is then ** a taking at 
twenty guineas a year, the rent to be paid weekly, and either party to 
be at liberty to give three months' notice from any quarter-day, and at 
the expiration thereof to determine the tenancy," to be considered " a 
bonS. fide renting of a tenement for the term of one whole year ?" A 
taking at an annual rent, though the rent is to be paid weekly, is 
prim^ facie a yearly tenancy ; if there had been no proviso about 
quitting at three months' notice, there could have been no doubt on 
the subject, as it would then have been an ordinary yearly tenancy, 
with the rent to be paid weekly instead of quarterly or half yearly. 
What, then, is the legal effect of a tenancy for a year, with a proviso 
for determining it in the middle of the year ? Such a proviso does not 
prevent it from being a yearly tenancy : when the party is in, he is in 
of the whole estate for a year, liable to a defeasance on a particular 
event. In all cases of defeasible estates, when the party enters, he is 
tVi of the whole estate, though an event may afterwards occur which 
would prevent the estate from continuing during the whole period of 
time contemplated in the original erant of it. As where there is a 
lease for twenty-one years, determmable at the end of seven or four- 
teen years, the party, when he enters, is in of a term of twenty-one 
years, but a defeasible term, iaind which may terminate by matter ex 
post facto. So in the case of a common lease, with proviso for its 
defeasance by non-payment of rent, non-performance of covenants, or 
the like, the party enters for the whole term, liable to be defeated by a 
future event. Lord Coke, 1 Inst, 42 a., puts several cases of defea- 
sible estates : '' If a man grant an estate to a wdtnan dum sola fuit, 
or durante viduitate, or quamdiu se bene gesserit, &c., in all these 
cases the lessee hath in judgment of law an estate for life determin- 
able, and in pleading shall allege the lease, and conclude that by force 
thereof he was seised generally for term of his life." This is on the 
principle that when an interest is granted to him, liable to be deter- 
mined on a particular event, the whole interest is vested in him in the 
first instance, but it may be taken out of him by the occurrence of 
that event. On the Same principle Buller J., speaking of the effect 
of a lease from year to year in Birch v. Wright (a), siays, " If a te- 
nant from year to year holds for four or five years, either he, or his 
landlord, at the expiration of that time, may declare on the detnise as 
baying been made for such a number of years." This is on the prin- 
ciple that it is to be considered a lease for so many years as the party 
shall occupy, unless in the mean time it shall be defeated by notice on 
the one side or on the bther. On the like principle, in this case the 
taking by the pauper is to be considered a lease for one whole year in 
its cteatibii, aUhough an event might hajppen by which the original 
interest so created in the first instance would be changed. The event 
did not happen : he occupied the house for a whole year, and paid 
the rent. Which exceeded lOf. during the same period. He, there- 
fore, gained a settlement in AU Saints, Hastings, and the order of 
sessions must be quashed. — Order of sessions quashed (6). 

(a) 1 T. R. 378. 

ib) The decision in this case is precisely within the principle laid down in Hex 
V. Bpker, 2 B.Bf C. 120., as to conditional hirings of servanti. " 1\ ^aaa\ito^\Ti\sfc 
'< ongiiuJly made for an enti/e year, lind terms are introduced aLY^\c«i^Aft Vn ^^^>^- 
*' nutnee ti! the r^MoD of inaitet and tenant (landlotd and \iw«feJL), ^^tte^ ^-^ 
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SETTLEMENT BY RENTING A TENEMENT- 



Pauper took a 
house for a 
year at 10/. 
Having lived 
there oearly the 
whole term, he 
abandoned the 
premises a few 
weeks before 
the year endedi 
and they were 
then occupied 
by another per- 
son. It did not 
appear how that 
party came in. 
The pauper 
paid the whole 
year's rent. 
He gained a 
settlement un- 
der 59 G. 3. 
e. 50., by hold- 
ing the house 
for a year. 



1 09. Rex V. Stow Bardolph, T.T.UGA.&l W. 4.— 1 B. Sf Ad. 
219. — Cpon appeal against an order of two justices, whereby Mar- 
tin Buck and Elizabeth his wife, and their children, were removed 
from the parish of Stow Bardolph to the parish of Downham Market, 
both in the county of Norfolk ; the sessions quashed the order, sub- 
ject to the opinion of this Court on the following case : — The paupjBr, 
Martin Buck, at old Michaelmas 1819, hired a house in the parish 
of Downham Market, of one Jonah Weston for a year, at the rent of 
10/. He occupied the house from that time until a few weeks before 
old Michaelmas 1820, when he removed to another house. The 
'house was then occupied by one Mary Palmer, The pauper paid 
the whole year's rent, and took a receipt. The court of quarter ses- 
sions found that the pauper had, previously to the Michael- 
mas, entirely abandoned the possession of the house, and stated 
the question for the opinion of the Court of King's Bench to be, 
" Whether the pauper having entirely given up possession of the 
house, four or five weeks before Michaelmas, and being succeeded by 
another occupier, yet paying the whole year's rent, could be consi- 
dered to have held the house for one whole year, within the meaning 
of the 59 G. 3. c. 50., so as to gain a settlement in the parish of 
Downham Market. — Bayley J. This is a plain case. The dis- 
tinction between land and houses under 59 G. 3. c. 50., was laid 
down in Rex v. Tonbridge (a). Land was to be occupied : a house 
might be held only. In the latter case, " So as the tenure subsisted, 
it was suflficient." (b) Can it then be presumed here, that the rela- 
tion of landlord and tenant was determined ? It must be taken to 
have continued, unless a determination of it be shewn. The case 
finds that the pauper hired this house for a year, and occupied it till 
a few weeks before old Michaelmas, when he abandoned the pos- 
session, and removed to another residence ; that the house was then 
occupied by another person, and that the pauper paid the whole year's 
rent. It does not appear how the succeeding occupier came in. The 
duty of a tenant on quitting possession is to give up the premises to 
his landlord ; it was essential to the appellants' case that there should 
have been a surrender, but nothing of this kind is stated. The rent 
is not shewn to have been paid before the end of the year, nor does 
any intervention of the landlord appear previous to that time. Aban- 
doning does not determine a tenancy ; the tenant held till he should 
give up to the landlord, and that, according to the case, must be 
taken to have been at the expiration of the year. — Litt'lbdale J. 
It should have appeared that the holding was put an end to, not 
merely that the possession was abandoned. If the pauper had given 
up the premises, and the landlord with his assent, had accepted 
Mary Palmer as tenant, that would have been a surrender by act 
and operation of law, as in Thomas v. Cook (c). But we are not in- 
formed how Palmer came into possession. — Parke, J. The sta- 
tute is not clearly penned, but construing it as other acts and wri- 



" whole year, but there is also a provision, that in a given event it shall be oompfr' 
" tent to the parties to put an end to or suspend the iervic§ (tenancy) for a part of 

the year, still a settlement is gained if the service is aettudly performed (-tenancy 

i^ctuallv exists) for a whole year, and neither party avails hiinself of the condition. 

A conditional hiring (renting) is fox liViVs ^ur^s&ft \lv^ same as an absolute hiring 

(rentiag), unless the condidon is acXed unou.' 

(a) 6B. Bi C. 88. (b) 6 B, ft^ C.%*1. ^^^ ^^•^ ^A> 
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tings are construed^ we must suppose a distinction intended between 
lands and houses ; that an occupation of the one for a year is re- 
quired, but not of the other. In this case, for the purpose of the act, 
the house was the pauper's during all the year. Unless it could be 
shewn that a regular surrender took place, or that another person was 
let into possession with the consent of the pauper as tenant (as in 
Thomas v. Cook) we cannot say that his interest ceased until the 
year was out. — Order of sessions quashed. 

110. Rexv. The Inhabitants of Helsham, T, T, 1 W, 4. — 2 B, Sf Pauper, on the 
Ad. 620. — On appeal against an order of two justices, whereby Istof^oc. 
Richard Way and Winnifred his wife, were removed from the town- *®??* came to 
ship of Market Weighton in the East Riding of Yorkshire to the nement of the' 
township of Helsham in the same riding. The sessions confirmed yearly value of 
the order of removal, subject to the opinion of this Court on the 1^'* The bar- 
following case :— On the 1st November, 1813, the pauper Richard ^neri^^ihat 
being then legally settled in the appellant parish of Helsham, came the pauper' 
to reside on a tenement in the parish of Sculcoates of more than the should nve a 
yearly value of 10/. He entered upon it a fortnight after Michael- month ia it for 
mas. The bargain with the owner of the tenement was, that the °?^J*°&» J° 
pauper should live a month in it for nothing on trial ; and that if on if qq that trial 
that trial he liked it he should take it at Martinmas, at the yearly he liked it, he 
rent of 14/. The pauper resided upon it for a month on trial, and should take it 
then, according to the agreement above-mentioned, took it at Mar^ »|^«'''»n"j« 
tinmas at the yearly rent of 14/., and without any interruption in J^q^ o/hiJ 
the residence continued on it for the following month. He then The pauper re- 
quitted the parish altogether, and did not subsequently acquire any sidedonitfora 
settlement elsewhere. — Lord Tenterden C. J. I am of opinion mo»i|^ on trial, 
that the pauper gained a settlement in Sculcoates, It is clear that a^ the rent * 
he actually resided there more than forty days on a tenement of the agreed upon, 
yearly value of 10/. Then it is said, that when he first came there, pd without any 
he had not an absolute intention to settle for so long a time as forty interruption in 
days, but that it was his intention to try whether the premises would cond^ed'on it 
suit him ; and if they did, then to stay for a year. There is no au- for the foUow- 
thority to shew that the original intent of the party must be absolute ing month : 
and unqualified to continue for forty days, and I am unwilling to ?®^^u***^*-^fj 
introduce a new term or condition to the gaining of a settlement by ^ ^tlraSmt! 
coming to settle on a tenement. Here the intention of the pauper 
was to stay for one month certain, and perhaps for a year ; and it 
has been properly observed, that the recital in the statute 13 & 14 
Car. 2. c. 12. does not import a permanent intent, but applies only 
to persons coming to settle for a short time. — Littledale J. The 
statute 13 & 14 Car, 2. c. 12. does not require that the party should 
come to settle permaiiently, or should make a contract to occupy for 
a year. The time for which the tenement is taken is unimportant, pro- 
vided there be an occupation for forty days. Accordingly, taking land 
from June till Lady-day following, or a house for five months, or a 
room for a week, has been held sufficient*. Staunton-under-Bamdon 
V. Ulescroft (a), St. Mathew*s, Bethnal Green, v. St. Botolph's (6), 
and Rex v. Whitechapel (c). The question really is, whether the 
party, after he came to the tenement, was irremovable, and whether he 
resided there forty days ? Here it depended on himself whether or not 
he would remove during that time. If he chose to continue after the 

(a) Burr. S. C 558. (b) Burr. S. C. 574. (,c^ % Boti , \^*l. ip\. \V\ * 
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f|rst month, hq might do so by the terms of his coutract, and he 
elected to continue, a^d did reside forty days. He therefore gained 
a settlement, having an interest as tenant during the whole of that 
t^^rm. In Rex v. Netherseal (a) Ashhurst J. says, that in order to 
s^cquire a settlement by tajcing a tenement of lOZ. a year, it is not 
absolutely necessary that there should be an express contract for the 
tenement : it is suiBficient if the tenant reside forty days on a tene- 
ment of such a value with the permission and consent of the landlord ; 
for in such case the law implies a contract. Here the pauper resided 
during forty days with the consent of the landlord, and therefore 
gained a settlement.— pPaeke J. My first impression upon reading 
mis case was» that no settlement was gained by the pauper in Scul- 
coates : that in order to gain a settlement by coming to settle, there 
must be an intention to reside permanently ; but I am now satisfied 
I was wrong. The question turns upon the meaning of the words, 
'' coming to settle," and some light may be thrown on that point by 
the resolution of the Judges of assize in 1833. (a) One of them wa^ 
that 'Hhe law unsettleth none who are lawfully settled, nor permits it 
<< to be done bv practice or compulsion ; and every one who is setded 
'' as a native, householder, sojourner, an apprentice, or servant for a 
^* month at the least, without a just complamt made to remove him 
" or her, shall be held to be seUled." It would appear, therefore, 
from that resolution, that the word settle did not unport any thing 
permanent. Here it is clear, that the pauper's original intention 
lyas to reside for a month at l^ast ; and» in fact, he resided for two 
iponthsi, and in the character of tenant. He had an interest dm'm^ 
tfie first month, though no rent was to be paid, and he afterwards 
had an interest in the premises for a year, and he resided during 
forty days, having during that time an mterest as tenant. A persop 
coming into a parish casually for some temporary purpose will not 
thereby acquire a settlen^ent; but a person commg to reside in a 
house with a purpose of making it his home, and contii^uing there 
for forty days, does, by that residence, become settled. — ^Tauntoit 
J. The statement in the case, that the pauper was to live in the 
house a month on trial created an impression on my mind that he 
had no interest in the premises during the first month, sufficient to 
confer a settlement, but I am now satisfied that in that respect I was 
Wong. It appears from the case that the bargain was, that the 
pauper should live a n^onth in the house for nothing, oa trial ; and 
if on that trial he liked it, he should take it at Martinmas at the 
yearly rent of 14Z. The intention was, to ascertain whether the 
house would suit him, but at all events he was to have it for a month. 
The occupation during that month was by leave and license of the 
owner, who could not lawfully disturb him ; he then took it for a 
year at a certain rent, and occupied for a month, and the two occu- 
pations may be coupled together so as to make up the fbrih^ days. 
There are many cases to shew that a tenant at will or by suTOrance, 
not paying any rent, may gain a settlement by residing on a tene- 
ment. — Order of sessions quashed. 

(d) 4 r. B.268. («) See 1 Nd. P^ L. 273. 
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Of the Residence necessary. --^^ Bott, pi. 230. 

111. ReaY. Wainfleet All Saints, E. T. 9 O. 4.-8 B. ^ C. Since the 59 
227. — Upon an appeal against an order of two justices for the re- ^* 3- *• ^' * 
moval of B. Markwell, his wife and children, from the parish of l^^^^^yl 
Wainfleet All Saints in the parts of Lindsey, in the connty of Xtn- residence of 
coin, to the parish of Horncastle, in the same parts and county, the fort^ days in a 
sessions quashed the order, subject to the opinion of this Court on the pan»h, provided 
following case : — ^The pauper, B. Markwelly previously to Lady-day *^® ^^th^the™" 
1822, hired from his wife's mother seven acres of land, situated in ^n^ons men- 
the parish of Homcastle, which she then rented at the yearly sum of tioned in that 
8/. 1 5. 6d. and for which the pauper agreed to pay her the same rent, act. And, 
(xnd 3<. per week in addition, his tenancy to commence from the ^«'®'''^» ^^^ 
ensuing Lady-day. No time was specified for which the pauper Uia^su^te, 
agreed to take the land, but he occupied it from the Lady-day berore hired land for 
mentioned for three years, and paid the several rents as they became a year at the 
due ; and he resided and slept in a house in the same parish (of Horn' ""?? ^H J'*' * 
castle) for upwards of forty days and nights, in the year immediately ^^ oocupied ' 
subsequent to the said Lady -day 1822. The question for the opi- the land 1^ 
nion of this Court was, whether this taking, followed by the occu- the whole wrt 
pation stated, was sufficient, within the 59 G. 3. c. 50. to entitle the ^^ '^ days 
pauper to a settlement in the parish of Homcastle. — Bayley J. -J^ ^^^p^jj; 
The case states that the pauper hired of his wife's mother, seven acre» and not upon 
of land, which she then rented at a yearly rent, and that he agreed the land, it waa 
to pay her that yearly rent, and also a weekly rent of three 8hillings.(a) ^^^^jj^^l^u. 
Prima facie, a general hiring must be presumed to be a yearly hiring ^^^ ^ 
and that presumption is the stronger where the subject matter of 
the hiring is land, because land varies in its value at different periods 
of the year. It is said that the mother's estate was determmed at 
the end of the current year, and that she could not, therefore, convey 
to the pauper an interest for a year commencing on a future day. 
But the mother was tenant from year to year. She had an interest, 
therefore, which would continue beyond the year, unless something 
was done to determine it, viz. unless six months' notice to quit was 
given. That interest she conveyed to her son. I think, therefore, 
that the land in this case was hired for a year. The other objection 
iBf that no settlement was gained, because the pauper did not reside 
on the land, although he resided in the parish ; and, secondly, that 
he did Q0t reside in the parish for a year. Before the 59 G. 3. c. 50. 
actual residence in the parish for forty days upon a tenement of the 
yearly value of 10/. conferred a settlement, although the party did 
not pay any rent for the forty days. But the 59 G. 3. c. 50. altered 
the law in that respect, and the language of that statute must be 
abided by as nearly as possible. That statute enacts, that no person 
shall acquire a settlement in any parish by reason of dwelling for 
forty days in any tenement rented by such person, unless certain con- 
ditions dierein mentioned be complied with. It seems, therefore, 
that residence for forty days will be sufficient to confer a settlement, 
if the other requisites of the act be complied with. Now it requires^ 
among other things, if the tenement consist of land, that it should be 
hired and occupied for the term of one year at and for the sum of 10/, 

(a) Doe V. Broion, 8 JE^, 166. Bot v. Watts, 1 T.U. ^^. 
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In 1824, the 
ptnper rented 
a dwelling- 
house in the 
parish of D,, 
at the rent of 
7/. per annum, 
and continued 



ehadmas 1824 
he hired land 
to Michaelmat 
1825, at the 
yearly rent of 
8/. lOf., and 
then entered 



and that the rent for that period should be paid. Here all those requi- 
sites have been complied with. It does not appear, therefore, to be es- 
sential in this case that the pauper should have continued in the parish 
for the year. It is suflScient that he resided in the parish for forty days, 
provided he hired and occupied the land in the parish for the year, 
and paid the rent for that period. The pauper, therefore, gained a 
settlement in Horncastle, and the order of sessions was wrong. — 
HoLROYD J. For the reasons given by my brother Bayley^ I am of 
opinion thai the land was clearly hired for a year, and that since the 
59 G. 3. c. 50. a residence for forty days in a parish is sufficient to 
confer a settlement, provided the other requisites in that act be com- 
plied with. — LiTTLEDALE J. concurrcd. Order of sessions quashed (a). 
112. Rex v. Ockley, T. T. 1 W. 4.— 1 B. ^ A. 818. — Upon 
an appeal against an order of two justices, whereby Marland 
Wonham, his wife and children, were removed from the parish of 
Dorking, in the county of Surrey, to the parish of Ockley, in 
the same county ; the sessions confirmed the order, subject to the 
opinion of this Court on the following case: — In the year 1824, the 
.... pauper rented a dwelling-house, garden, and meadow, in the 

1826!°^t Aft- P^"sh of Dorking, at IL per annum, and continued to occupy the 

premises till Michaelmas 1826. At Michaelmas 1824, the pauper 
took four fields of meadow or pasture land, situate in the same 
parish, of Mr. Arthur Dendy, under an agreement, whereby Den- 
dy covenanted, &c. with Wonham, to let him have the grass 
growing on ten acres of meadow land situate at Coldharbour^ Surrey, 
from Michaelmas 1824 to Michaelmas 1825, in consideration of the 

into pMsenion, gm^ Qf g;^ jq^^ payable by Wonham to Denby on or before Lady-day 

1826he under- ^ ^^^* ^"^ ^ further sum of 8/. 10s. payable in like manner on or be- 
let the land for ^ore Michaelmas-day IS25. In pursuance of this agreement, the 
the remainder pauper entered into possession of the fields at Michaelmas 1824, 
of his term; the dressed them, and turned his cattle upon them ; but in April 1825, 
had possessioii having been compelled to sell his stock, and having none from that 

time to put in the fields, he agreed with his brother-in-law. Hills, to 

let him take the grass for the remainder of the term, upon payment 

of the rent from that time by Hills to Denby ; but Denby was not 

wth^b«wiuper ^^^^ ®^ ^^'* agreement. In pursuance of such agreement. Hills 

paid the ^^' Stocked the fields, cut and carried away the crops, and enjoyed them 

nal landloid until Michaelmas 1825, when he went to Dendy and offered to pay 

him the rent ; but Dendy refused to take it unless the pauper was 
present, and accordingly the pauper and Hills afterwards went to- 
gether to Dendy, and Hills paid the rent in the presence of the pauper, 
and Dendy gave the pauper a receipt for the same. The whole 
rent stipulated for by the agreement in August 1 825 was paid. The 
question for the opinion of this Court, was, whether, under the above 
circumstances, the pauper gained a settlement in the parish of Dorking, 
by renting a tenement under the 59 G. 3. c. 50. and the 6 G. 4. c. 57. 
Lord Tenterden C. J. We are not called upon to say what would 

-. . , be the effect of the 6 G. 4 c. 57. as connected with the 59 G. 3. c. 50. 

year, masmucb 

as he had not continued to fulfil the conditions of 59 G. 3. e, 50., by personally occupying the land 

down to the time when 6 6. 4. c. 57. passed. And 

Quttre, if he had done so, whether the 6 G. 4. c. 57., which only requires that the land be occa« 
pwd under the yearly hiring, could have had a retrospective efiect, so as to make the former oocopatioii 
BvajJabh tn coojimction with that under the new atalute. 

(a) See Ret n. BarWm, ^\.^%. 
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the rent accru- 
ing due from 
April to Mi' 
ehaelmas 1825, 
the rest having 
been paid by 
the pauper : 
Held, that the 
pauper did not 
gain a settle- 
ment by occu- 
pation for a 
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if the pauper had continued until the repeal of the last-mentioned 
statute, doing all the things thereby required. Here, the pauper had 
not only not gained a settlement by complying with the provisions of 
that act, when the new statute passed, but he was not in progress of 
gaining one, for he had ceased to occupy before the expiration of the 
year's tenancy. Unless, therefore, the 6 O, 4. c. 57. had passed, 
he never could have gained any settlement. Now that statute can- 
not have the effect of making that a good settlement which would not 
have been good within the 59 G. 3. c. 50. if that act had continued 
in force. Besides, I must say, I do not think the statute 6 O, 4. 
c. 57. can be retrospective in part, but not so for all purposes. The 
order of sessions must be confirmed. — Little dale J. We are not 
called upon to say whether the pauper would have gained a settlement 
if he had continued until the 6 G. 4. c. 57. to do every thing which 
the 59 G. 3. c. 50. required to be done ; because, here, the pauper 
was not in progress towards gaining a settlement at the time whefn the 
last statute passed. That being so, I think that that which would 
not have been a good settlement if the 59 G. 3. c. 50. had continued 
in force, is not rendered good by the subsequent statute. — TAUNTOir 
J. It is conceded that the pauper in this case did not comply with 
the provisions of the 59 G. 3. c. 50. so as to gain a settlement under' 
that statute. The provisions of that statute continued to be the law,' 
till the passing of 6 G. 4. c. 57. If no settlement therefore, could be 
gained within that statute, I cannot understand how the 6 G. 4. c. 57. 
can govern the gaining of a settlement under a hiring and renting 
which began at Michaelmas 1824. To say that a settlement was 
gained by virtue of a statute which had not begun to operate, would 
extend the 6 G. 4. c. 57. over a period governed by another statute, 
and would give it not only a retrospective, but a suspending operation. 
But as there had ceased to be even an inchoate settlement, before the 
53 G. 3. c. 50. was repealed, I think it is impossible to maintain that 
a settlement was gained by virtue of the provisions of the 6 G. 4. c. 57. 
which did not begin to operate till the pauper's occupation had been 
discontinued. — Patteson J. There was an interval between ilft- 
chaelmas 1824 and June 1825, when there was not an occupation by 
the pauper sufficient to satisfy the existinglaw ; and that defect can- 
not be supplied by a subsequent statute. The order of sessions, there- 
fore, must be confirmed. — Order of sessions confirmed. 

SETTLEMENT BY BEING RATED AND PAYING TAXES. 

2 Bott, pi. 230. 

115. RexY. Lower Heyford, T. T. 11 G. 4. ^ 1 Tr.4.— 1 B. ^ An attorney. 
Ad. 75. — Upon appeal against an order of two justices, whereby the ^"^J^nd 
children of John Garratt were removed from the parish of Banbury, ^j his r«i- 
within the borough of Banbury, in the county of Oxford, to the dence, allowed 
parish of Lower Heyford, in the same county, the sessions con- *»»s cl^^k to 
firmed the order, subject to the opinion of this Court on the follow- J^J*^^ ^®'?* 
ing case : — John Garratt, the father of the paupers, had been for the mororon- 
many years previous to his death the clerk of Mr. Bignell, an attorney, veniently attend 
In September 1818, Mr. Bignell took certain premises in Caulcot, to the business; 
in the appellant parish, consisting of a cottage, garden, orchard, and ^^ J^^^ 
about thirteen acres of land, for a terra of seven 'jeai^, ^\. \W ^^"wV^ ^s^j^ca^ wsxVw^* 
rent of 381, and in the year 1819, he allowed V\\& c\«\l, JoKu Oat- ^ -wi-Kaags^^ 
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ation of his fx^ti, (wbo up to that time lived at Bicester y) to reside at the cottage, 
salary: the ae being nearer to Middleton^ his own residence, and more con- 
clerk was ratoi y^nient for busmess. Garratt accordingly removed to Caulcott with 
the^toi^y ^^ family, and lived in the cottage, to which three acres of land 
was sometimes Were attached, and which Garratt occupied for several years, but he 
called upon to never had any thing to do with the remainder of the land. Mr. B^* 
pay, and did ^^n ai^j^yg paid the entire rent to his landlord, and Garratt paid no 
SJwhen\he ' ^^^^ » neither was any reduction made in his salary ; and Mr. Bignell 
clerk paid them, Stated, as his reason for this, that Garratt had a large family, and 
the attorney re- his salary was low, and as an augmentation to it, he, Mr. Bignell, 
H^"1? ^"h ' P^r^itted him to occupy the cottage, &c., valued by Mr. Bignell at 
clerk eained a ^^^* V^^ annum, Qarratt left the premises when required, without 
settlement by receiving any notice to quit. In the books of the appellant parish 
paying the pub- Garratt was rated as the occupier of the cotts^e and land, and he 
lie parochial pj^jd i[^q rates, although Mr. Bignell was sometimes called upon to 
^^^* pay, and did pay, the entire rate so assessed. The rates, when paid 

fay Garratt^ were either repaid to him by Mr. Bignell or allowed in 
account. Upon these facts, the sessions determined that there was 
np such renting of a tenement as would confer a settlement, but con- 
firmed the order on the ground that Garratt had come to inhabit in 
the appellant parish, and been charged with and paid his share to- 
wards the public taxes thereof. — Batley J. now delivered the judg- 
ment of the Court. This case depended on the settlement of John 
Garrattf the father of the paupers. The facts were these : Oarratt 
was clerk to Mr. Bignell, an attorney. Mr. Bignell rented a cottage 
stnd about thirteen acres of land in Lower Hey ford, and he sufieied 
Garratt to live in the cottage, to which three acres of land were at- 
tached, rent free. For this cottage and land Garratt was rated, 
and he paid the rates ; but Mr. Bignell either repaid him or allowed 
him the money in account. Whether he was rated for the whde 
thirteen acres, or only for the cottage anc( the three, doea not appear 
very clearly upon the case ; but if what he was rated for was of the 
yearly valu^ of 10/., which has not been disputed, it is, in our view 
of the case, sufficient. Upon these facts two questions appear to 
have been made at the sessions : one whether he gained a settlement 
by coming to settle upon a tenement of the yearly value of lOZ., and 
the other whether he gained one by coming to inhabit in the parish* 
and being charged with and paying his share towards the public taxes 
and levies of the parish ; the sessions thought he gained a settlement 
by the latter mode, an4 we think their decision was right. It was 
decided in Rex v. St, Pancras (a) that the 35 G, 3. c. 101. s. 4. has 
not entirely abolished this head of settlement, but that it still remains 
in force where the premises for which the rates are imposed,are of the 
value of 10/. a year. The 3 W.^- M. c. II,, upon which this head 
of settlement depends, prescribes the steps where a. settlement shall 
he obtained by notice, and by section 6. provides that if any person 
who shall come to inhabit in any parish shall be charged with and 
pay his share towards the public taxes or levies of the said parish, he 
shall be adjudged to have a legal settlement therein, though no notice 
ha^ been given. The questions, therefore, in this case are, did Gar- 
ra/^ come to inhabit in thi& parish? and was he charged with, apd 
difl; he p^y his share toyrards the public taxes or l^vie^ qf this parish ! 
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and upon these points there is no dpubt. It w^s neycfr cpnten4ed 
t(iat he did not gain s^ settlement upon these grpui^ds. The grounds 
upon which it is contended that he did not gain a settlement are, that 
he was not properly tenant of the cottage and land^ though he occq-. 
pied them, but that he occupied rather as servant to Mr. Bignell ; 
that Mr. Bignell was to be considered as the person rated, though it 
was in Garratt^a name ; that there was nothing which could properly 
be called Garratt's share of the rates ; and that though he paid the 
rates in the first instance, he was either reimbursed or allowed them 
in account by Mr. Bignell, It is not necessary for us to decide whe- 
ther Garratt was properly tenant of this cottage and land (though, 
as the occupation of this cottage and land was unconnected with, and 
wholly independent of, the service of Garratt to Bignell^ there would 
be no difficulty in the decision), but it is not necessary to decide this 
question ; because the settlement in this case depends, not on the 
coming to settle on a tenement under the 13 & 14 Car, 2. c. 12., in 
which case the relation of landlord and tenant is essential, but on 
the coming to inhabit, and being charged with and paying his share 
of the puHic taxes or levies of the parish, under the 3 W,S;M.cAl. 
s. 6., in which case the relation of landlord and tenaqt is not neces- 
saiy ; but all that is requisite is, that the parish shall rate the party, 
so as to shew that they are aware that he is in the parish, and that 
he should pay upon such rating. That the relation of landlord and 
tenant is not necessary in the latter cascj under the 3 W,Sf M. c. II. 
s, 6,, is established by Rex v. Stqpleton (a)* There the pauper lived 
with his mother, and was rated for a house and land she occupied. 
He occupied nothing in the parish himself, and yet it was decided, 
t|iat by paying such rate he gained 9, settlement ; for the parish, by 
rating him, had shewn that they knew he was inhi^biting within the 
parish, and had recognised him as an inhabitant, apd by making the 
payment, he had performed that part of the condition the statute 
imposes upon the person charged, viz. paying his share. It was con- 
tended there, as it has been contended here, that as he was not oc* 
cupier, no part of the rate could be called his share ; but that axgur 

Sent was overruled. Now that case is much stronger than this ; for 
ere the person rated was not the occupier ; here he clearly is. The 
remaining objection, that Garratt had been reimbursed the rate, is 
sufficiently answered by Rex v. Axmouth (6), which was cited in the 
argument. There a custom-house officer was rated for his salary to. 
the land: tax, and paid the rate, but he always either got the amouBt 
from the collector beforehand, or was repaid by him afterwards ; and 
the collector was under orders from the treasury to reimburse the offi- 
cers of his description. This was adjudged to give the officer a setr 
tlement ; and Lord Ellenborough^ in delivering his judgment, said, 
'' As to his being reimbursed afterwards, al) the cases agree that 
" that makes no difference. ■' We arc therefore of opinion, that Gar-' 
ratt is to be considered as having beex^ charged with and paid his 
share towards the public taxes of Lower Record witliin the mean- 
ing of 3 TT. ^ M. c. 11. s. 6., and that the decision of the sessipps, 
was right. — Order of sessions confirmed. 

114. Itex V, East T^ignmouth, T. T. II G. 4, & I W. 4.— The land-tax is 
1 JB. Sf il££. 244,— Upoa an appeal ag^ipst an order pf two justjcefi^. *pjrocWal rate 

(a) Burr. S, C. 649. QO ^ l.oA,^'^. 
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whereby G. White and his wife and children were removed from the 
parish of East Teignmouth, in the county of Devon, to the parish of 
Bishopsteigntorif in the same county, the sessions quashed the order, 
subject to the opinion of this Court on the following case : — ^The 
pauper a short time before Lady -day 1825 hired a mill and some 
closes of land in the parish of Bishopsteignton, at the rent of 30/. a 
year, from the said Lady-day, and occupied the premises, residing 
thereon, with some intervals during which he was under arrest, till 
shortly after Christmas 1826, when, in consequence of his rent being 
unpaid, a ncgociation took place between him and his landlord, and 
he gave up his possession and interest in the property. During his 
occupancy he was assessed to the parochial and other rates, some of 
which he paid, and among these, one half year's assessment to the 
land tax, due on the 12th day of April 1826, was paid by him in 
the month of July following. The question for the opinion of this 
Court was. Whether the assessment to the land-tax, and payment 
thereof, conferred a settlement? — Bayley J. I think that the deci- 
sion of the court of quarter sessions was right. I quite agree that 
where a variety of language is found in several acts of parliament in 
pari materia, prim^ facie the inference is that the legislature had a 
diiferent meaning, but that does not of necessity follow. We must 
look not only at the words of the statute, but to the cause of making 
it (a), to ascertain the intent ; " qui heeret in litera heeret in cortice. 
The words of the statute 3 W. Sf M. c, 11. 5. 6., so far as respects 
this question, are " that if any person shall be chaiged with and pay 
** his share towards the public taxes or levies of tibe said parish, he 
" shall be adjudged to have a legal settlement in the same." The 
35 G. 3. c. 101., with the accuracy which might be expected from 
the framer of that act, adopts the words of the 3 W, Sf M., and en- 
acts, '* that no person who shall come into any parish shsill gain a 
" settlement in such parish by being charged with and paying his 
" share towards the public taxes or levies of the said parish for or 
" in respect of any tenement not being of the yearly value of lOZ." 
A question had arisen previous to Rex v. Bramley (6), which was 
under the statute 3 W, 8f M, c. 11. s, 6., whether the land-tax was a 
public tax and levy of the parish. It was said not to be a parochial 
tax ; and it was not so in one sense, because, when raised, it was not 
applicable to a parochial purpose ; but it was held to be one of the 
public levies and taxes of the parish, and that construction has been 
put on the act in several cases. Then, if a settlement might be ob- 
tained before the passing of the statute 6 G. 4. c. 57. by paying 
public taxes of the parish, are not such taxes " parochial V' within 
the meaning of that statute, taking the word in a large sense. The 
argument is, that the words *^ parochial taxes** in the latter statute 
import taxes raised for parish purposes. But that is not of neces- 
sity the meaning of the words " parochial taxes." They may mean 
taxes of the parish ; and if they may have two meanings, the question 
is, in what sense they were used in the statute 6 G. 4. c. 57. ? The 
title of the act is '* An Act for the amendment of the law respecting 
" the settlement of the poor as far as regards renting tenements and 
** paying parochial taxes.** Now these latter words undoubtedly 
mean taxes of the parish, by the payment of which a settlement might 



(a) See Pi«no. 173.204. 



(V) BuTT^S, C>^. 
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be gained by virtue of the statute 3 TT ^ itf . It then recites^ ** that 
'* the settlement of the poor has been made in some instances to de- 
" pendupon the annual value of tenements which they may have rented, 
" or upon the annual value of tenements in virtue of which they had 
" paid parochial rates,*' It isconceded there is no distinction between 
the words *' rates" and " taxes." The recital, therefore, refers to the 
annual value of tenements, in respect of which settlements might have 
been gained by virtue of the statute of 3 W,Sf M, by payment of pub- 
lic taxes or the rates of the parish. The statute proceeds to enact, 
*' that no person shall acquire a settlement by paying parochial rates," 
&c. There is undoubtedly a confusion of language ; but we may 
collect from the title and preamble, that it was intended to use the 
words " rates" and ** taxes" as synonymous, and the word " parochial" 
in the general large sense, '' of the parish." There is nothing to shew 
that a different sense was intended. If this be so, it concludes the 
present question ; because the land-tax has been decided to be a tax 
of the parish. I think, then, the words " parochial rates" in the 
6 G. 4. c. 57. are not to be confined in construction to rates or taxes 
raised for the purposes of the parish, but that they are to be construed 
in the same sense as the words '* taxes of the parish" in the 3 W ^ 
M, c.ll.s, 6. and 35 G. 3. c. 101. s, 4., and, therefore, that they 
import taxes raised within the parish. That being so, then that sta- 
tute prevents the gaining of a settlement by reason of any person 
being assessed to and having paid parochial taxes, unless the rent 
has been paid for the term of one whole year. Here that condition 
has not been complied with, and consequently no settlement has been 
gained. — Littledale J. lam of opinion that, construing the word 
'' parochiar' in a large sense, the land-tax is a parochial rate within 
the meaning of the act of parliament. In common parlance the 
word ** taxes" is used to denote taxes raised for the general purposes 
of the state ; the word ** rate," to denote taxes raised for local pur- 
poses. But generally speaking, a rate is a levy ; and a parochial 
rate is a levy raised within the district called a '* parish," though it 
be applicable to the purposes of the state. That being the general 
meaning of the term, there is no ground for saying that it was in- 
tended to be used in any other sense in the statute 6 G. 4. c. 57. ; ' 
and if not, then no settlement was gained by the payment of the land- 
tax ; it was the payment of a parochial rate, and the requisites of 
the statute 6 G. 4. c. 57. had not been complied with by occupying 
and paying the rent of the tenement during one whole year. — Parke 
J, The question turns entirely on the construction to be put on the 
statute 6 G. 4. c, 57. s, 2. by which it is enacted, ** that no person 
*' shall acquire a settlement by reason of settling upon, renting, or 
'' p^y'mg parochial rates for any tenement, &c. unless such tenement 
** shall consist," &c. If the words *' parochial rate" are to be under- 
stood of any tax levied within the parish, then no settlement was 
gained, because in that case the act applies. But if it be understood 
as applicable only to a tax raised strictly for the purposes of the pa* 
rish, then a settlement was gained. Now it is a good rule of inter- 
pretation to take the words of an act of parliament in their plain gra* 
inatical construction and ordinary sense, unless it appear clearly from 
the context that the legislature mtended them to be used in some 
other. {lere^ by looking at the title of the act and \)a^ mv&^v^l \^^ 
cited, and by comparing the title and the recital mtJcv \>x^>MA^t]iL^^ 
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act. it is manifest that the legrslature meant to use the words ** paro- 
chial rateb," in the sense of rates or taxes raised within the parish. 
The title bf the act is, ** An act for the amendment of thb law respect- 
*'^ itig the settlement of the poor as fat as regards renting tenements and 
" jpaying parochial taxes. ' Now before this statute, a settlement 
might be gained by the payment of taxes raised within the parish. 
The words " parochial*' clearly applied to that term. The mischief 
recited is, '^that the settlement of the poor had been niadein some 
^^ instances to depend upon the annual value of tenements which 
** they may have rented, or upon the annual value of tenements in 
"virtue of which they had paid parochial rates, and that the a^certaia- 
" ingsuch value in such respective cases had given rise to very expensive 
"litigation." I conclude, therefore, from the preamble that the pa- 
rochial rates therein mentioned were intended to include all parochial 
rates or taxes comprehended in the 3 W, Sf M, c. II. s. 6, and that 
that the legislature meant to prevent all discussion and litigation re- 
lating to questions of settlement depending upon the payment of such 
parochial taxes. The land tax was one of those taxes ; consequently, 
since the statute 6 G. 4. c. 57. no settlement can be gained by the 
payment of that tax in respect of any tenement unless all thin^ re- 
quited by that statute be done. Order of sessions confirmed. 
A party does 115. Rex v. The Inhabitants of Christ Church, London. M. T. 

not gain any 9 G. 4. — 8 B. Sf C. 660.— Upon an appeal against an order of two 
reason^of h*^^ justices, whereby Sophia Gyles, wife of John Gyles, who was absent 
Jl^gbeen ^^ ^®^ ^^^ their two children, were removed from the parish of 
assessed to and St. Anne, Blackfriars, in the city of London, to the parish of Christ 
paid the watch- Church, in the same city, the sessions confirmed the brder, subject to 
tiuJnd^^ ^*^ *^® opinion of this Court on the following case : — John Gylei, the 

pauper's husband, occupied part of a house in Warwick-ldne, iti the 
parish of Christ Church, of the yearly value of 201. , for several 
months in the year 1821, and, during that time, he was rated to, and 
paid two quarters* watch-rates for the ward of Farringdon Within, 
m which ward the said house is situated. The city of London is di- 
vided into twenty-six wards, and the wards into precincts. The 
ward of Farringdon Within contains seventeen precincts, and the 
house, in respect of which the watch-rates were paid by /. Gyles, 
is, with regard to ward-matters, in Saint Ewin's, and not in Christ 
Church precinct. The watch-rate is made by the alderman and 
common-councilmen of each ward, under the authority of the statute 
10 G. 2. c. 22. s. 2., which enacts, "for the better raismgand levying 
of monies for paying the wages of the watchmen and beadled, atid 
other charges incident thereto ; that the mayor, aldermen, and cbtn- 
monsof the said city of Zondfon, in common council assembled, evfery 
yeiar, shall then and there determine and direct what sum and sums of 
mbhey shall be raised and levied upon each respective ward for answer- 
ing the purposes aforesaid ; atid for raising the said several sums of 
money, direct the alderman, deputy, and common-councilmen of 
each and every of the respective wards in the said city of Xoiic2on, 
and liberties thereof, to make an equal rate and assessment upon all 
and every the person and persons who do or shall inhabit, hold, bc- 
trupy, or enjoy any land, house, shop, warehouse,, or oUiet ted^ttte&t 
within their resipeCtive waxds, (xe^id being had, ih m^ing the sslid 
Med, to the abilities of, and ViVLeviA^ l<c> ^^ itd ^>^\;^^<^ «^ ^ 
^hd inbaUtants and occuipxets Boio \ife i^XiA to^ ^s^i^SA-;^ %aft.^^ 



alderman^ deputy, and conamoQ-councilmen df«ach ward of the said 
city are hereby authorized and required to make such tat^ and iisl»es9- 
m^t for their respective wards, in such tnannier and form as shall be 
so directed by the said court of common-council, which said ratbs or 
assessments shall be collected quarterly from the several inhabitabts 
or occupiers in each of the said several wards, by the several con- 
stables for the time being of the several precincts, or by the beadles 
in each of the said respective wards, as the alderman, deputy, and 
Common-councilmen of each ward shall direct and appoint ; and in- 
case of non-payment, the lord mayor, or the alderman of the ward 
wherein the premises are situate, may grant a warrant to the collector 
to levy the same." The form of the watch-rates in question (varying 
the time for which each was respectively made) is as follows : " Lon- 
don. — A rate and assessment made upon the several persons who in- 
habit, hold, occupy, and enjoy any land, house, warehouse, or other 
tenement within the ward of Farringdon Within, (the precincts of 
Bletckfriart and Monkwell excepted,) for raising money to pay the 
watchmen and beadles appointed for the said ward, and other 
charges, incident thereto, (except the watchmen of the aforesaid 
precints,) for one quarter of a year, from the 25th o^ March to the 24th 
oi June 1821, pursuant to an act of common-council of the year 
1820. St. Ewins, Warwick Larte, John Giles (3)." The ques- 
tion for the opinion of this Court was. Whether such rate was one of 
the public taxes or levies within the statute of tht^ 3 JV. 3. c. 11., ot 
any subsequent act ; the being charged with, and paying towards 
which confers a settlement on the party so charged and paying. — ^ 
Batlet, J. The land-tax was hold^n to be within the act from th^ 
notice of inhabitancy that arises by the party's having been assessed, 
and paid it. Payment towards a county bridge gives no settlement, 
because the person pays as an inhabitant of the county^ add iiot Of 
the parish(a). This watch-rate is not a parochial tax, nor is it col- 
lected by any officer belonging to the parish. The parish had tibi 
notice that the party who paid the watch-rate was an inhabitant df 
the parish. No settlement, therefore^ was gained, and the order of 
sessions must be quashed. — Order of sessions quashed. 



SETTLEMENT BY SERVING AN OFFICE. 

Of the OfficCy and the Appointment to it. — 2 Bott, pi. 251. 

116. Rex V. Lew, M. T, 9 G. 4.-8 B. Sf C. 655. — Upon ap- An assistant 

peal against an order of two justideSj whereby W. Pur brick, his wife overseer, 

and children, were removed from the township of Charlburp, in the elected and ap- 

county of Oxford, to the hamlet of £ew; in the same county, the the'stotute *' 

sessions confirmed the order, subject to the opinion of this Court on 59 G. 3. c. 12., 

the following case : — W. Purhrick, the pauper, being settled in the at an annual 

hamlet oiLew, was, on the I6th day df October 1826, duly elected ^^ ?J l^'-' 

by the inhabitants of the township of Charlbury, in vestry assembled, JJemlnt by ^ ' 

to be an assistant overseer of the poor of the said township, in pur- servine such 

suance of the statute 59 O. 3. c. 12. s. 7. The vestry determined office for a 

that the {touper should perform the duties and receive the salary tn.ea<^ Y®^* 

(a) 2 tfdU P4 L. 13a« citihg Cal^ of Sett. \. 
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tbned in the warrant of appointment hereinafter set forth. On the 
18th of the same month he was appointed such assistant overseer by 
the following warrant under the hands and seals of two justices: 
" The township of Ckarlhury^ in the county of Oxford^ to wit. 
^* Whereas the inhabitants of the township of Charlbury, m the 
** county of Oxford, in vestry assembled in the said township on the 
** 17th day of October 1826, did nominate and elect W. Purbrick, 
" of the township aforesaid, to be an assistant overseer of the poor of 
'' the said township, and did fix the yearly sum of lOZ. as and for 
" the yearly salary of the said MV, Purbrick, for the execution of his 
said office. Now we, two of his Majesty's justices of the peace in 
and for the said township, and in pursuance of the statute in such 
case made and provided, do hereby appoint the said W, Purbrick to 
'* be an assistant overseer of the poor of the said township, and we do 
^* hereby authorise and empower him to execute and perform the said 
'' duties, and to receive the said salary so as aforesaid fixed by the 
^* said inhabitants in their said vestry/' This warrant of appointment 
was not stamped. The pauper duly performed the duties of assist- 
ant overseer by virtue of the aforesaid appointment, for one whole 
year from the date thereof, and resided during that time in the town- 
ship of Charlbury, The sessions were of opinion that the warrant 
of appointment under the hands and seals of two justices did not 
require any stamp, and they therefore received it in evidence ; but 
they decided that no settlement was gained, subject to the opinion of 
the Court, first, whether the situation of assistant overseer, described 
in the warrant of appointment, was an office the serving of which 
for a year would confer a settlement ; and, secondly, if the Cburt 
should be of opinion that it was such an office, whether the 
warrant of appointment, being in writing, required a stamp.— 
Batlet J. I have no doubt that the pauper held a public office 
or charge within the meaning of the statute 3 & 4 TF. |- ilf. c. 11., 
and that he executed that office for himself and on his own account. 
It was a public office in the parish ; the duties were executed through- 
out the parish. He was appointed to it by the inhabitants of the 
parish in vestry assembled. I think also that it was an annual office. 
The pauper was to receive a yearly salary for executing the duties of 
it ; and although he might be removed within the year, he would 
continue in the office for a year, unless something was done to de- 
termine it within that period. He had an estate for a year in his 
office, defeasible on a particular event ; as in the case of a lease for 
a year, determinable by notice within the year. In that case the 
lessee is in of the estate for the year^ though it may be detetmined by 
notice, Rex v. Herstmonceaux (a). The office held by the pauper 
was held by him in his own right, and not as the deputy of the pHn- 
cipal overseer. The office of assistant overseer is separate and du- 
tinct from that of principal overseer. The great difficulty in this 
case arises from the want of a stamp. The statute 55 G. 3. c. 184. 
sched. tit. Grant, requires that any grant or appointment mtide by 
any person or persons of or to any office or employment, by writiog 
where the salary, fees, or emoluments appertaining thereto shall loot 
amount to 50/. per annum shall have a stamp of 2/. If. I weieat 
liberty to conjecture, I should say that the legislature did not con-^ 



(a) 6 B. 2s C» &^. ^Tk\ft "(V \^. 
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template an appointment of this description : but I am bound to give 
effect to the words used in this act of parliament. The statute 59 G. 3. 
c. 12. 5. 7. authorizes the inhabitants of any parish in vestry assembled 
to nominate and elect any discreet person to be assistant overseer of 
the poor, and to determine and specify the duties to be by him exe- 
cuted, and to fix such yearly salary for the execution of the said 
office as shall by such inhabitants in vestry be thought fit ; and then 
it authorizes any two justices by warrant to appoint any person so 
elected, and declares that every person so appointed shall continue to 
be an assistant overseer until he shall resign such office, or until his 
appointment shall be revoked. The assistant overseer is required to 
be appointed by two justices by their warrant in writing. Here the 
pauper was appointed by a warrant in writing. It is an appointment 
in writing to an office or employment where the yearly salary does 
not amount to 50Z. It, therefore, is within the very words of the act, 
and required a stamp. — Littledale J. I think this appointment 
required a stamp. I cannot get over the words of the act of parlia- 
ment. There ate general exemptions at the end of that part of the 
schedule of the stamp act which relates to appointments to offices, 
but this is not within them. I have no doubt on the other point. 
This is called an office in the act of parliament. It is from the nature 
of the thing an office. If an overseer be an officer, an assistant 
overseer is equally so. It is also an annual office ; for there is an 
annual salary. And although he may be removed within the year, 
still he is appointed to the office for the year. — Parke J. concurred. 
— ^Order of sessions confirmed. 

1 17. Rex V. St. Nicholas, Hereford, KTAO^U G. 4.— 10 B. The office of 
4r C. 832. — Upon an appeal against an order of two justices, whereby {^7lroanT8a 
Sophia Hall, widow, and her six children, were removed from the public annual 
parish of St. Peter, in the county of Hereford, to the parish of St, office within 
Nicholas, in the same county, the sessions confirmed the order, sub- ^e ^ W.S^ AT. 
jectto the opinion of this Court on the following case : — Thomas theexwution^ 
Hall, deceased, the husband of Sophia Hall, the pauper, gained a of which a set- 
legal settlement in the parish of St. Nicholas, Hereford, by renting tlement may be 
a tenement. He quitted that house 23d of November 1827, and ^ined; and if 
lived in the parish of All Saints, Hereford, till the 23d of June 1 828, p^^'^^e^" 
when he removed to St. Peter, Hereford, and resided in that parish parishes, the 
till the time of his death, 29th of December 1828. On Monday the settlement will 
2nd of October 1826, he was appointed by the corporation of Here- be gained in 
ford to the annual public office of town crier and bellman for the ^h^^s"ch 
city of Hereford, and also sworn in a constable of the city of Here- officer has last 
ford. He was re-appointed and re-sworn on the 1st of October resided forty 
1827, and 16th of October 1828, and he executed the office of town days. 
crier and bellman in the city of Hereford, of which the parish of 
St. Peter forms a part, from the time of his first appointment on the 
2d of October 1826 up to the time of his death, 29th of December 
1828 ; he was also liable and ready to execute the office of con- 
stable when called on, but never had acted as constable. There 
were other persons sworn in as constables, who acted as such in the 
city. Thomas Hall resided forty days and upwards, namely, from 
the 23d of June 1828 to the 29th of December, 1828, in the parish 
of St. Peter's, Hereford. The question for the opinion of this Court 
was, whether the residence of Thorhas Hall in St. Peter's ^^mVi^^K 
forty days and upwards (while executing the axm\xi\ ^xiX^vi q^c.^ ^^ 
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crier and bellman in all the parishes in the city of Herefardf namdy, 
from the 2ad of June 1 828 to 29th of December 1828), was sofficient 
to gain a settlement ? if it be, his widow, Sophia Hall^ and family, 
have gained a settlement in St. Peters parish ; but if that residence 
be not sufficient, their settlement is in St* Nicholas's parish.— Lmd 
Tenterden, C. J. We are of opinion that the pauper did gain a 
settlement in the parish of jS^. Peter'Sy Hereford. The questioD 
turns entirely on the statute 3 TF. & ilf. c. 1 1 . 5. 6., which enacts/' that 
'' if any person who shall come to inhabit in any town or parish during 
'^ one whole year, shall on his own account execute any puUic office in 
** the town or parish during one whole year, then he shall be judged to 
'' have a legal settlement in the same, though no such notice in writii^ 
*^ be delivered, and published as is hereby before required/^ Now, the 
office of crier is undoubtedly an office within the meaning of the statute, 
it need not be confined to a particular parish ; but an office in a city 
containing several parislies will confer a settlement. By the statute 
13 & 14 Car, 2. c. 12., a party coming into a parish to settle gained 
a settlement by forty days' residence. The statute 1 Jac. 2. c« 17. 
s, 3. enacted, ** that the forty 'days' continuance in the parish intended 
by the former statute to make a settlement, should be accounted from 
the delivery of a notice in writing of the house of abode, &c. to the 
churchwarden .or overseer of the poor." The effect of that statute, 
therefore, was to prevent a party gaining a settlement until forty 
days after the delivery of the notice required to the parish offioera. 
Now, the statute 3 & 4 W, Sc M, c. 11., after enacting that the 
forty days shall be accounted from the publication in the churclrof 
the notice in writing required to be delivered to the parish officers, 
substitutes the executing of a public annual office for the notice re- 
quired in the case of coming to settle upon a tenement ; and as in 
that case a party would be settled in a parish by residing therein 
forty days after the publication of the notice, by analogy he will gam 
a settlement by the execution of a public annual office during a year, 
in any parish where he has last resided for forty days. Here the 
husband of the pauper did execute a public annual office in the town 
or parish during one whole year. He comes, therefore, within the 
very words of the section, and it is a safe rule of construction to ad** 
here to the words of a statute. The seventh section throws some 
light on the subject. It enacts, '' that if any unmarried person, not 
having child or children, shall be lawfully hired into any parish or 
town for one year, such service shall be deemed a good settlement 
therein, though no notice in writing be delivered and published.'' 
Now, although the subsequent statute S & 9 W, 3. requires that 
there shall be a service as well as a hiring for a year, yet, it is clear 
that a party will gain a settlement by a year's service under a yearly 
hiring in that parish, wherein he has resided for the last forty days; 
and it is immaterial, in that case, whether the party be hired before 
or after he comes into the parish. By analogy to the case of hiring 
and service, it appears to us that the husband of the pauper having 
been appointed to the office before he came to reside in Uie parish; 
and having served that office for one whole year for this as well as 
for the other parishes of that town, and having resided there for the 
hat forty days, during which he executed the office, gained a settle* 
ment in the parish of St, Peter* s, Hereford. The order of sessions 
muBt, therefore, be quasVied. — Chdei ol «e8»Ksn& Q^^si^^« 
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118. Rexir. CorfeMullen, T. T. IIG.4.^ lV.4.— 1 B.^Ad.2U. A tithmg.man, 
: — Upon appeal against an order of two justices^ whereby Joseph g<*»°g ®"* ®^ 
Miller and his two children were removed from the parish of Stur- n^*^°"k" 
minster Marshall in Dorsetshire to the parish of Corfe Mullen in herd, Miller, to 
the same county, the sessions confirmed the order, subject to the serve as tithing- 
opinion of this Court on the following case : — ^The pauper having ob- p*° the follow- 
tained a settlement by hiring and service in the parish of Corfe MuU ^l^\ ^^' 
len, went to reside in the ty thing or chapelry of West Holme, a place at a court leet 
maintaining its own poor, as shepherd to Mr. Kemp. On the 5th of holden October 
October 1824, a court leet for the hundred of Easier was held, in ^^^» ^824, and 
which hundred the tything or chapelry of West Holme is situated. At Jl^^"^®'^^.*** 
that court, Kemp, the tythingman for the preceding year, appeared, officrw?thhi° 
and acted in his office of tythingman. On the same day and at the one month, 
same court, Kemp nominated the pauper as a fit person to serve tlie ^^^^^ ^^ pe* 
office of tythingman for the tything or chapelry of West Holme, and ^'^ °^ ^'* 
he was appointed by the jury for one year. The entry, from the sworn in, but 
books of the court-leet, appeared as follows : — " Oct. 5th, 1 824. executedthe 
" Tythingman of West Holme. George Kemp appears, and Joseph office ; while he 
•* Miller is chosen into the office for the year ensuing, and he is di- *^*^ ^^^ ^^ 
** rected to be sworn in before a magistrate within one month, under holder buTlived 
" the penalty of 61. ** But Miller not being present, the steward in part' of a 
gave him notice of the appointment as follows : — *' Hundred o(Hasler house found for 
" to wit. At a court-leet held this day for the said hundred, you ^j^^X his em- 
" werechosen tythingman for the tything of West Holme, and you are J^i^Jior wm 
" hereby required to be sworn into your office before a magistrate for chosen at a 
" the county of Dorset within one month after the date hereof under court leet Octo* 
♦* the penalty of 5Z. Given under my hand and seal in the said court ^^^h ^?^l 
*' the fifth day of Oc^o6^r 1824. E.Castlem an. Steward." When gainS a wttii.^ 
this notice was shewn to the pauper, he refused to receive it, or to ment in the 
pay the usual fee to the person who served it. The pauper was never place for which 
sworn into office, but executed all its duties. He was not a house- °® served, al- 
holder either at the time of his appointment, or at any time while ^^^gxecuHng^' 
serving the office ; but occupied part of a house, rent free, found for there, on his own 
him by his master, Mr. Kemp, in West Holme, and resided there account, a pub- 
while serving the said office. On the 4th of October 1825, another ^^c annual office 
court-leet for the hundred of Hasler was held, when the pauper was •J^^"p,JjJ^ant 
present, and acted as the tythingman of West Holme, and paid the to 3& 4 TT. ^ 
essoign pence and lawday silver, as is customary with other persons M. c. 11. s. 6. ; 
serving the office. At this court another person was appointed and that the 
tythingman for the year ensuing. The entry of this appointment in ?i"^*^*° n^^^he 
the books of the court-leet was exactly in the same form as the entry ^^^ iLallii 
of Millars in the preceding year. — Bayley J. delivered the judg- placed in the 
DSent of the Court. The question in this case was, Whether the office, accord- 
pauper obtained a settlement in the tything of West Holme by serving *^ ^ ^ ^^ 
the office of tythingman for that place ? He was appointed to the ^j^J j^q^ arise^ he 
office on the 5th of October 1824, and we think we must infer from not having been 
the special case, that he accepted the office on that day, and exe- a certificated 
cuted all its duties until and upon the 4th day of October 1825, I*»on. 
which, as the law does not regard a fraction of a day, constitutes 
" one whole year." There is no doubt that the pauper acted on his 
own account, and the objeotipn, that he was not compellable to serve 
the office, is of no weight. The pauper was never sworn into his 
office ; and the only remaining point in the case \&> ^\i^^<&\ S^^ 

o2 



ii 
u 



19g SETTLEMENT BY SERVING AN OVFICE. 

circumstance was necessary to enable him to gain a settlement ? The 
statute d&4 W.8r M.c.li. s. 6., upon which this question turns, 
provides " That if any person who shall come to inhabit in any town 
*< or parish, shall for himself and on his own account execute any 
" public annual office or charge in the said town or parish, during 
one whole year," &c. ^* then he shall be adjudged and deemed to 
have a legal settlement in the same, though no such notice in writ- 
" ing be delivered and published as is hereby before required." The 
words of this section, m their ordinary sense, require nothing more 
than than the execution of the office, de facto, during one whole 
year ; there is nothing in the context to induce us to come to a con- 
clusion that the legislature meant to use the words in any other than 
that sense ; and this construction is consistent with the supposed ob- 
ject of the statute, which appears to have been to substitute the no- 
toriety of the execution of the office for the notice in writing required 
in most other cases, as explained in the judgment of Lord Tenterden 
in Rex v. Holy Cross, Westgate (a). But it is said, that this statute 
and that of 9 & 10 TT. 3. c. 11. are in pari materia, and are to be 
construed together ; and that the latter statute may be considered as 
giving a parliamentary exposition of the former : and if so, that no 
one can be '' legally placed*' in an office, unless he takes the oath 
under which it should be executed. We do not, however, think, 
that the latter statute is to be deemed to alter or affect the construc- 
tion of the former, as the latter relates to a particular class of per- 
sons, namely, certificated paupers, alone ; and it is impossible to say 
that the legislature did not mean to superadd, with reference to that 
class of persons, another circumstance, namely, that of being legally 
placed in the office, as a condition of their obtaining a settlement. 
It becomes, therefore, in this view of the case, unnecessary to decide 
whether the pauper was ** legally placed" in the office according to 
this latter statute, not having taken the required oath. There can be 
no question that he executed the office de facto, nor, indeed, can 
there be any that, for some purposes at least, he executed it dejure. 
Swearing in may be rendered necessary either to enable the party to 
serve the office, or to impose a greater sanction on his discharge of 
it. We think, in this case, the latter is the object. A month is 
given for taking the oath ; yet the year commences from the appoint- 
ment. Can it then be said, that the party is not in office till he is 
sworn ? In one of the cases which have been cited (6), the swearing 
in of a tythingman at the end of half-a-year was considered as taking 
effect ab initio. It is laid down in an anonymous case, 1 Ventr, 267., 
that a churchwarden (and no distinction can be drawn between his 
case and that of a constable) may execute his office before he is 
sworn, though it is convenient he should be sworn. And it may be 
observed, that a mandamus to swear such an officer in is referred to 
by the Court immediately afterwards in that case ; which must there- 
fore be issued, not on the ground that the oath is essential to the due 
execution of the office, but because it is fit and proper for the interest 
of the public, that the office should be executed under its sanction. 
But on the statute 4 & 5 W,^M. c. II. alone we think it clear, that 
the pauper gained a settlement in West Holme by the execution of 
the office de facto. — Order of sessions quashed. 

(a) 4 B. j( il. 6\9. 1 Bott,pUUl). 

(6) Oomngton v. Holj| Trtnitij, Butt. S. C.^.IVi. 
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1 19. Rex y. Stogursey, H. T. 1 W. 4.— 1 B. ^ Ad. 795.— On The oflSoe of 
appeal against an cider of two justices, whereby Joel Leversham, a 1^"™**? ^^^ ^ 
labourer, and his five children, were removed from the parish of vacMt*^ 
Stogursey, in the county of Somerset^ to Kilton in the same county, pauper began, 
the sessions discharged the order, subject to the opinion of this and continued 
Court on the following case : — ^The ofiice of parish clerk of the parish ^^^ eleven yean, 
of ifi/^on being vacant in October 1818, the pauper began then to ^„S^°f"*^ 
perform the duties of that office, and performed them from thence to which he re- 
the time of his removal in January 1830, under the order appealed ceived a yeariy 
against. He received a yearly salary of 2/. 135. from the parish; salary from the 
but neither he nor any other person was, during that period, chosen Jjf^lij^^ ^^ 
by the vicar, in whom the appointment is vested, nor was any such appear how he 
choice signified to the parishioners according to the canon. The came into the 
pauper, when he first served the office, was resident in the parish of ^^e* The 
Kilve. On the 2nd of February 1819, he took a lodging in the J^^^JJ^eWcar. 
parish of Kilton^ and resided there until the 25th of March follow- jj^j^ ^h^t as 
ing, when he went to the parish of Stogursey, in which he has since the pauper was 
continualW resided. The question for the opinion of the Court was, "o* «^en colour- 
whether the pauper gained a settlement in the parish of Kilton, — ^^^^ appointed 
Lord T£NT£RDEN C.J. I think the order of sessions must be did not by hit 
quashed, on the ground that there was no execution of an office, service as clerk. 
In my own opinion, there is great doubt whether this be an annual execute an 
office within 3&4 W.Sr M. c.ll. 8.6. It is not so, strictly speak- tJj^^!J^^ „ 
ing, for it is more ; it is an office for life. Gat ton v. Milwich (a) to gSna s^-** 
can hardly be said to have been decided on the ground that the tlement under 
office was annual. Powell J. there says, — " It is more than an 3 & 4 PT. ^ M. 
" annual office, for he is not removable, and has fees." And in ^' J.^* '• ^* . 
Helsington v. Over (6), Ashton J. (a judge very well acquainted thwiSSiplace*" 
with the poor law), after observing that the employment of officiat- of parish deik 
ing curate under a sequestration cannot be called an'anaual office, be a "public 
when the sequestration may be determined at any time, adds, *' It is annual office or 
not the annual office of a constable, or a titnfngman : they are SiavSitute 1 ^'^ 
appointed yearly, and to serve for the year. That of parish ^clerk 
^* is a freehold ; and it is upon that footing that a parish clei*k gains 
** a settlement." I doubt, therefore, whether this be a public annual 
office within the statute. But, assuming that an office for lAore ' 
than a year might be so considered, it appears to me that in this 
case the pauper cannot be said to have executed the office. There 
is, indeed, a difference between the statutes 3 & 4 W. Sf M. c. 11. 
and 9 & 10 TT. 3. 0. 11. Under the last, it is necessary that the 
party to gain a settlement by serving an office, should have been 
legally placed in it ; under the former, if the office has actually been 
execut^, it is not necessary to enquire whether the placing was 
legal. But here the party was never in any way placed in the office. 
The case merely states that he performed the duties from a certain 
time. The only proper appointment would have been by the vicar. 
If, however, he had been elected by the parishioners and the vicar 
had afterwards assented, it might, perhaps, have been said that the 
service, under such election, was a good execution of the office. 
But here was not even a colourable appointment. The pauper only 
did the duties which a legal parish clerk, when appointea^ would 
have done. — Littledale J. It is not necessary to decided liow 

(s) 2 Salk. 636. Z Bott, pi. 232. (6) Bytxr. S. C. 1i^, 1 BoU, ipU^^ftv 
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whether or hot the office of patish clerk be a public annnal office 
within the statute, though I am rather inclined to think it is. But 
here the office was not executed. It is true, the pauper served 
twelve years, but whether it were twelve or one, makes no difference* 
The case merely states that, the office of parish clerk being vacant 
in October 1818, the pauper began then to perform the duties, and 
continued doing so down to the time of his removal. It shews no 
appointment, either by any person entitled by custom, or othervnse* 
If there had even been such an aj^pointment as, though not legal in 
the first instance, might ultimately hav« been rendered so, perhaps a 
settlement might have been gained. But here was no appointment 
whatever, and, consequently, no execution of the office. — ^Tauktok 
J. Whether this be an annual office or not, it is unnecessary to 
decide ; and perhaps the necessity may never arise, because a parish • 
clerk, duly appointed, has at any rate a settlement by freehold. It 
is not pretended in this case that the pauper was legdly placed na the 
office within the terms of 9 & 10 PT. 3. c. 11., and it appears to me 
that he never was placed in it at all. He appears by the statement 
to have put himself into the office, and there done what would have 
been performed by a parish clerk, if one had been legally appointed ; 
but he himself never was appointed, elected, or nominated; he 
merely did the duties and received the salary. I think this was not 
an execution of the office within the meaning 6f 3 & 4 W, ^ M, 
c. 11., and that no settlement was gained. — Order of sessions 
quashed. 
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Of Persons who may be hired as Servants, — 2 Bott, pi. 266. 

A. being en- 120. R^ex v. Holsworthy^ H.T.I &%G. 4.-6 B. ^ C. 283.— 

rolled as a' sub- Upon an appeal against an order of two justices, whereby F, H. 
***T^ *hi^ -^^^^^ ^^ ^^^ ^^^ child, were removed from the parish of Thorns 
himself for a bury, in the county of Devon, to the parish of HoUwortky in the 
year, and per- ' said county, the court of quarter sessions confirmed the order, sub* 
formed a year's ject to the opinion of this Court on the following case : — In the 
TOTvice under month of May 1819, the pauper being a single man, was enndkd 
Held that as it ^'^ ^ substitute in the South Devon militia as a private to sarve for 
did not appear the Space of five years: and in June 1822, while he was still a 
that the pauper member of the corps, being at Plymouth^ he offered himself as « 
at the time of^ recruit to one George M^Oie, a private in the fifteenth Tegiment of 
the master Aat infantry, who paid hjm a shilling for enlisting money, and took him 
he was a militia to a Serjeant of the regiment, and he was, after inspection by the 
man, no settle- surgeon, sworn in before the mayor of Plymouth as a recruit in that 
ment was gain- regiment for unlimited service. At the time of receiving the shiHiog 
year^undwwch ^omM* Gie, he informed him that he belonged to the South Devour 
contract. militia, and was by him told not to mention it. He did not mentioa 

it either to the serjeant, the surgeon, or the commanding officer of 
the regiment. For this offence he was subsequently tried, convicted, 
and imprisoned. In February 1823, he being still a single man, 
hired himself for a year to one Penwarden, in the parish of HoU' 
worthy f and performed a 'jeax'a %€Qf\e^ vo. \Vval ^^tish under that 
hiring. The question for iVie opiuVou o^ \)[v& Cio^x^ \t^&^ ^\i^^^\s^ 
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such fairing he gained any settlement in that parish. — Batlbt J. 
I think this case does not admit of any doubt. It is not necessary 
to say whether a militia man may or may not gain a settlement by 
serving under a yearly hiring for a whole year, if at the time of 
making the contract he communicates to the party with whom he is 
contracting that he is in the militia, and therefore liable to be called 
out during the year. If the master chooses to engage the servant 
subject to the risk of his being called upon to perform duty as a 
militia man during the year, I do not see that there is any thing 
illegal in such a bargain. It may be considered a conditional hiring, 
and if during the year the militia be not called out, a settlement may 
perhaps be gained by serving under it. But what is the contract of 
hiring in this case ? The contract is one by which the master stipu- 
lates to have and the pauper stipulates to give his services for one 
whole year. There is no qualification or condition whatever in the 
contract, and if there were any, it ought to have been stated in the 
case, and cannot be inferred. I do not presume fraud, for the non- 
communication of the fact of the pauper's being in the militia may 
have arisen from his considering it wholly immaterial, from omission, 
or from other circumstances. Without, therefore, breaking in upon 
any case in which it has been decided that a militia man, who in his 
contracting of hiring stipulates for the time that he may be called 
upon to perform his duty in the militia, may gain a settlement by 
serving for a whole year under such a hiring, I think that the pauper 
not having communicated to the party whom he contracted to serve 
for the whole year that he was in the militia, cannot be said to have 
lawfully hired himself for a whole year within the meaning of the 
Z W. Sf M, c.ll.s. 7., and that being so, I am of opinion no settle- 
ment was gained in the parish of Holsworthy* — Holroyd J, I 
am of the same opinion. It is not to be presumed, without being 
stated in the case, that the pauper at the time of making the con- 
tract with his master, communicated to him that he was in the 
militia, and there is nothing on the face of the case to shew that 
such a communication was made. This case seems to fall within 
the principle laid down by Lord Ellenhorough in Rex v. Norton (a). 
He there says, " A variety of cases have occurred which have 
" decided the question in the case of an apprentice ; and this, not 
on the ground of its being an excepted case, or as standing upon 
any occult efficacy in the indenture of apprenticeship, but on the 
broad principle that one who has contracted a relation which dis- 
ables him from serving any other without the consent of his first 
master is not sui juris, and cannot lawfully bind himself to serve 
^ such second master so as to gain a settlement by serving for a 
year under such second contract. In reason and principle it can- 
" not make any difference whether he be originally bound by a con- 
•* tract of apprenticeship or by any other contract equally obligatory 
'^ upon him, which disables him from binding himself to serve a 
'< second master." It is said that this case differs from that, because 
the militia not having been called out during the year, there was a 
year's service under a conditional hiring, but the objection is, that 
the pauper was not capable of making a contract so as to give the 
master a controul over his services during the whole year. Now no 

(a) 9 East, 209. 2 BoU, pi. 264. 
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By an act of 
parliament, 
passed for 
draining cer- 
tain fen-lands, 
5000 acres of 
the said fen- 
lands were 
vested in cer- 
tain trustees as 
a recompence 
to tbe under- 
takers ; and it 
was enacted, 
that all the in- 
habitants that 
might be there- 
after upon any 
part or the 
lands so allotted 
to the trustees, 
and were not 
able to main- 
tain themselves, 
should be 
maintained by 
the said trus- 
tees, their heirs, 
&c., and never 
become charge- 
able to all or 
any of the re- 
spective parishes 
wherein such 
inhabitants 
should reside : 
Held, that the 
lands so vested 
in the trustees 
were not there- 
by made extra- 
parochial ; and 
that a party, by 
hiring and ser- 



8ETTLEMSKT BY HIRING AND SERVICE. 

communication liaving been made to the master that the pauper had 
entered into a contract to serve in the militia, I am of opinion that 
this must be considered an absolute and not a conditional hiring for 
a year. And if that be so, then it is quite clear that the pauper was 
not capable of making an unconditional contract to serve for a whole 
year. I am therefore of opinion, in this case, that the pauper was 
not lawfully hired in the parish of Holsworthy for one whole year, 
within the meaning of the 3 W, Sp M, c. 1 1. «. 7. — Littledale J. 
concurred. — Order of siessions quashed. 

121. Rex V. Crowland, M. T. 9 G. 4.-8 B.^C. 711.— Upon 
an appeal against an order of two justices, whereby Ruth Reed and 
her two illegitimate children were removed from the parish of Spald- 
ing, in the parts of Holland and county of Lincoln, to the parish of 
Crowland, in the same parts and county ; the sessions confirmed the 
order, subject to the opinion of this Court on the following case:— 
The respondents (the parish of {Spalding) having proved that Reed, 
the husband of the pauper, gained a settlement in 1806, by hiring 
and service in the parish of Crowland, the appellants, (the parish of 
Crowland,) for the purpose of shewing a settlement in Deeping Fen, 
proved that Reed, the husband, served under a yearly hiring with one 
William Patchett, of Deeping Fen, from 1807 to 1808, and con- 
tinued that service until 1809, in which latter year he was married to 
Ruth the pauper ; that the said William Patchett during the time 
of such service was resident upon a part of Deeping Fen, and which 
is more particularly mentioned in a certain act of parliament of the 16 
& 17 of Car. 2. for the draining of certain fens in Lincolnshire, as 
consisting of 5000 acres, and described in the said act of parliament 
as being set apart for an additional recompence to certain trustees 
therein named, over and above a third part of the said fens before as- 
signed to one Thomas Lovell, and vested under the provisions of the 
said act of parliament in the said trustees therein mentioned, their 
heirs and assigns, in consideration of certain burthens and charges im- 
posed upon the said trustees, their heirs and assigns, by the said act 
of parliament ; that although at the present time there are no over- 
seers for Deeping Fen, yet, nevertheless, that overseers were ap- 
pointed for that place at mtervals, but not regularly from the year 
1790 to the year 1810, since which time no overseers have been ap- 
pointed ; ana that until within the last eight or nine years a work- 
house was kept and maintained in the said Deeping Fen, for the re- 
sidence and management of the paupers living in the said fen. Upon 
this evidence the court of quarter sessions confirmed the order of re- 
moval to Crowland, subject to the opinion of this Court upon the 
above facts, and directed that the said act of parliament should be 
considered as a part of the case (a). — Bayley J, It seems to me 



<< 
(( 
<< 
<( 

€1 
t* 

H 
if 
f 

It 



(a) The act was entitled " An act for draining of the fen called Deeping Fen, 
and other fens therein mentioned ;*' and after reciting, " that in the 41 & 42 JS/«. 
one Thomas Lovell had undertaken to drain Deeping Fen and other fens ; that ooe 
third part of the fen-lands had heen allotted and decreed to him, as a recompence 
for so doing, by the commissioners of sewers ; that the said decree had been ratified 
and confirmed by an act of pailiament passed in the reign of James I. : that the 
said third part was by the said act ordained to be held by Lovell, his heirs and as- 
signs; that he entered and became possessed thereof; that by some neglect in 
maintaining the banks, rivers, and sewers, the fens were returned to their ancieat 
condition,'' enacted that t\ie said deci«e& ^tkd«£.\& oC i^rliament should be repealed, 
then further recited, thai the as^\^Tia ol lmt\X \v^iA\Vi^>i ^^<QKNa&.Vbk vroib, 
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that in this case the removal to Crowland cannot be supported. It vice on tiioie 
appears that the pauper^who was residing in Spalding, had acquired lands, gained a 
a settlement in Crowland. But if Crowland was not bound to main- fct^en*®"* ®j**»« 
tain him, the order of removal is bad. There is nothing in the act of ^he^ IS^ 
parliament to shew that Deeping Fen is extra-parochial; and the part of the al- 
presumption is, that, before the enclosure, it was in some parish. lotted lands 
The provision relied upon in support of the order of sessions, is, '•f^erot*>o»er- 
" that all and every the inhabitants that may hereafter be upon any fo^ied was'si- 
'' part of the said third part, or upon any part of the said 5000 acres, tuate, or in the 
'^ and are not able to maintain themselves, shall be maintained and allotted lands 
" kept by the trustees, &c. and never become chargeable in any kind ***u™^^J^'*k- 
** to all or any the respective parishes wherein such inhabitant or in- purpose, wen u 
** habitants shall reside or dwell." The fair construction of that clause be considered 
seems to me to be, that if a party does or has done in the 5000 acres an iocorporated 
an act which would give him a settlement in a parish, he shall be no district, 
longer maintained by the parish, but that the obligation of maintain- 
ing him is cast on the trustees. The land allotted is made, for this 
purpose, an incorporated district. The true construction of the clause 
is, not that it prevents a settlement from being obtained, nor that it 
prevents a person from doing that which will supersede a former set- 
tlement gamed elsewhere, but that the burden of maintaining the poor 
instead of being thrown on the whole parish, is thrown on that parti- 
cular part. I am of opinion, that in this case the order of removal to 
Crowland was bad, because a settlement was obtained in Deeping 
Fen, — LiTTLEDALE J. Generally speaking, every place is to be 
deemed part of a parish until the contrary be shewn. It ought, there- 
fore, to be shewn, from the words of this act, that the 5000 acres are 
not part of a parish. That not being shewn, they must be taken to 
be part of a parish. If so, then the pauper gained a settlement in 
that parish of which the part of the 5000 acres in which this service 
was performed was parcel. The settlement in Crowland was thereby 
superseded. The case might be different if the 5000 acres were an 
extra-parochial place ; because, in that case, a settlement could not 

and alleged for reason, that the allotments were not a sufficient recompence to answer 
the char^ of a more perfect performance of the said work, and enacted that the per- 
sons therein named, their heirs and assigns, should be declared to be the undertakers 
for the draining of the said fens, and every of tliem, in trust for the purposes therein 
mentioned. 

By the fourteenth section it was further enacted, that the said trustees, their heirs 
and assigns, or the survivor of them, their or any of their tenants, farmers, or ground- 
holders of any part of the said third part, or of the said fen, or of the said 5000 
acres, should not have, or at any time tnereafter, use, or claim any common of pas- 
ture or other commonage of pasturing in any part of the remainder of the said iens, 
nor any of them, nor in the North Fen of Pinchbeck and Spalding, nor any part 
thereof, by virtue or pretence of his or their resiance there ; but all and every the 
inhabitants that might thereafter be upon any part of the said third part, or upon any 
part of the said 5000 acres, and were not able to maintain themselves, should be 
maintained and kept by the said trustees, their heirs and assigns, and the sur- 
vivor of them, and never become chargeable in any kind to all or any the respective 
parishes wherein such inhabitant or inhabitants should reside or dwell ', any statute 
or law to the contrary thereof in anywise notwithstanding. 

By a subsequent section, in consideration of the sums expended in and about 
draining the fens, and of doing the work hereafter to be done, the trustees, their heirs, 
&c., were to have in fee-simple the third part of all the fens formerly assigned to 
Lovell, &c., as also 3500 acres added and sulotted by a decree of sewers, and 1000 
acres out of that part of the fens formerly taken in for the queen's improvement, and 
5000 acres more, to be taken proportionally out of the ien& oi Kesteo«u^xA\io\Xo.-Yvi^ 
next adjoiaiog to the 3500 acres, upon the trusts theie\naS\&i m^\i\sLOtk«\. 
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huve been gained there/ and a pauper could not be removed thither. 
It may be another question, Whether the obligation on the trustees 
can be aiforced ? It is sufficient, however, to say, that the order of 
removal cannot be supported. — Parke J. When the facts are un- 
derstood, it IS a very plain case. The question is. Whether the 
order of removal from Sliding to Crowland can be supported? 
If the pauper had subsequently obtained a legal right to be main- 
tained in some other place, then it cannot be supported. Here it is 
clear, that he either had a legal right to be maintained by the parish 
of which that part of the 5000 acres in which the service was per- 
formed was parcel, or by the trustees named in the act of parliament. 
It is unnecessary to decide whether the parish or the trustees were 
bound to maintain him : either will do. it is sufficient, in order to 
decide the present case, that the pauper had a right to be maintained 
by the parish or by the trustees. That being so, the order of removal 
cannot be supported. — Order of sessions quashed. 
A local militia. 122. lUx V. Taunton St. James, T. T. 10 G. 4.-9 B. ^ C. 831. 
man hired him- «— Upon appeal against an (Mxler of two justices, whereby W, G. Pal" 
self at iMdy- mg,.^ hjg y^f^ and children, were removed from the parish of Taunton 
w^e^for^a vear ^^^ James in the county of Somerset, to the parish of Melverton 
without com- ' ^ the same county, the sessions quashed the order, subject to the 
municating the opinion of this Court on the following case : — ^The pauper, aged about 
fact of his thirty-eight years, lived in the parish of Langford Budville in the 

^?^a*to the ®^ county, till he was about seven years of age, when he was bound 
person with apprentice bv the parish officers to Mr. John Locke of that parish, 
whom he so yeoman, and served him in that parish till he the pauper was twenty- 
contracted. By one years old. The pauper afterwards, at Lady-day 1811, hired 
^Snforee* ^*™8elf as servant in husbandry for a year from that time to Mr. 
the 48 G. 3. ' Thomas Handford of Milverton ; and after serving him there three 
c. 111. s. 15., months, having at Christmas preceding volunteer^ into the local 
it is provided, militia, he went out into actual service for three weeks, and then re*- 
SiroW^and ^°®^ ^ ^^' ^^^^f^^'^ service till Lady-day 1812, and then 
service under received his wages, after deducting for the three weeks he was absent 
that act shall in the militia. The pauper's agreement with Mr. Handford was for 
make void or in a year's service, at the wages of IH. and his board and lodging, Ac. 
^"w'^ln- "^^ pauper did not tell Mr. Handford, when he first bargained with 
dentureof'ap- ^'™' ^^^ ^^ ^^^ ^^ ^^ militia ; but told him a week or two after- 
pi«nticeship or wards ; and he Mr. Handford said that did not signify, for the pauper 
contract ofser- could at the end of the year deduct for the time he was absent.— 
vice between Bayley J. This case depends entirely on the construction of the 
wmntTnot-' fifteenth section of the 48 G. 3. s. 1 1 1. The statute of the 3 W. 3. 
withstanding c. 1 1 . requires, that in order to gain a settlement by hiring and ser- 
any covenant or vice, the party shall be lawfully hired for a year. It has been estah- 

agreement m }ished by several decisions, that a party at the time of the hirinc 
such indenture ^i^**' xi. a. ^^ ' ^\. m. • /» • 

or contract • ^^^ be, sui juns, SO as to be competent to give that species of service 

and no service which he contracts to give. Upon this principle it has been held, 
under that act, that neither a deserter (a) firom the king's service, nor an invalided 
of any appren- soldier (b) having leave of absence, nor a militia-man, can lawfully 
8^**be*deOTied ^^'^^ themselves for a year so to gain a settlement. In Rex v. Hols- 
to be an absence worthy {c), a person who had been enrolled as a substitute in the 
from service : militia hired himself for a year, and performed a year's service under 

(a) Rex V. Norton, 9 East, 207. 2 Bott, pi, 264. 

(b) Jiexv. Beaulicu, 3M. ^S.^2,9. *i BoU,ip\.a^, 

(c) 6B.SsC. 283. Ante, pi. UO, 
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that contract : and it was held* that as it did not appear that the Held, that that 

pauper at the time of hiriag, informed the master that he was a sectioQ of the 

militia-man, no settlement was gained by a year's service under such ^^^ ^^^tracte 

contract. Now that decision applies to the present case, unless it be ezistiiig^t the 

distinguishable from it by reason of the enactment contained in the time of the bal- 

48 G. 3. €. 111. s. 15. That clause provides, " that no ballot, en- lot or enrolment, 

" rolment, and service under that act, shall extend to make void, or Jjjl^°^ hL^*^" 

" in any manner to afifect any indenture of apprenticeship, or contract quently made ; 

'* of service between any master or servant, notwithstanding any cove- and, therefore! 

" nant or agreement in^any such indenture or contract, and no service ^^^ ^^^ pauper, 

" under that act of any apprentice or servant shall be deemed or con^ ?* ^^"h^ ^^\? 

** strued or taken to be an absence from service, or a breach of any was'not capable 

covenant or agreement as to any service, or absence from service, in of making an 

any indenture of apprenticeship or contract of service, any thing con* absolute con- 







notwithstanding." These words will undoubtedly apply 
dentures of apprenticeship, or contracts of service existing at the time lawfully hired 
of the ballot or enrolment, as well as to those made afterwards. The ^"'^'*^^' *?f 
question is, whether they include all contracts whatever, or those only SmentT* * " 
which were in existence at the time of the ballot or enrolment. Now, 
in order to ascertain the sense in which they are used in this act of 
parliament, we may fairly look to other acts of parliament relating to 
the same subject-matter ; and if we find these very words used m a 
restrained sense in those acts, we ought to construe thefm in the same 
sense in this act, for it is a fair rule of construction, that the same 
words in a statute in pari materia respecting the same subject, should 
receive the same meaning. No such words are to be found in the 
42 G. 3. c. 90., but they are found in the 52 G. 3. c. 68. s. 63. ; and 
if, as used in that statute, they apply to contracts existing at the 
time of the ballot or enrolment, that is a legislative exposition of them, 
and they ought to receive the same construction in the 48 G. 3. o. 1 1 1 • 
s, 15. Now, those words in the 52 G. 3. c. 6S. s. 63. manifestly 
apply to contracts existing at the time of the ballot or enrolment, 
and not to contracts subsequently made. The sixtieth section enacts, 
that the enrolment of servants shall not vacate or rescind contracts 
between master and servant unless the local militia shall be called 
out, or unless the person enrolled shall leave the service for the pur- 
pose of being trained. That secticMi applies to contracts existing at 
the time of the enrolment, for such contracts only could be vacated 
or rescinded by the enrolment. Section 63, is a transcript of the 
fifteenth section of the 48 G. 3. c. 111. It begins ''provided al- 
'** ways," and then proceeds in the same words. Now a proviso is 
something engrafted on a preceding enactment, and the proviso in 
the sixty-third section manifestly applies to the enactment m the six- 
tieth section, that the -enrolment shall not rescind contracts made 
between master and servant. But that enactment applied to con- 
tracts existing at the time of the ballot or enrolment. The words of the 
proviso, therefore, ap{^y to the same species of coptracts. Then 
that being the fair meaning of the words used in the 52 G. 3. c. 68., they 
ought to receive the same construction in the 48 Q. 3. c. 111. 
s. 15., and giving them diat construction, there is nothing in 
that statute enabling such a person to make an absolwtA c^\i\x^<^\. 
for a year so as to gsdn a settlement. The c\au«e e;ikdA m^ ^\r^- 
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viso aa to service ; that may make the service good, but my opinion 
is not founded on the descriptiott of service, but upon the want of 
capacity to contract. I think that the pauper was, at the time of 
the hiring, under a disability to contract to perform the service which 
he undertook to perform, and, therefore, that no settlement was 
gained in the parish of Milverton. — Littledale J, It is a gene- 
ral principle of law, that if a man enters into a contract, he ought 
either to be in a situation to perform it, or to inform the person, with 
whom he contracts, of his disability. This is a duty founded upon 
moral principle, and is due from one member of society to another. 
If the words in an act of parliament be capable of two meanings, and 
one construction will have the effect of enforcing the performance of 
this moral obligation and the other will not, that construction should 
be adopted which will have the effect of enforcing it. Now, it is 
contended, that the words in the 48 G. 3. c. 111. s. 15. ** no ballot, 
** enrolment, and service under this act shall extend to make void, 
" or in any manner to affect any indenture of apprenticeship or con- 
'' tract of service between any master or servant, notwithstanding 
'' any covenant or agreement in any such indenture or contract," &c. 
extend not only to contracts existing at the time of the enrolment, 
but to contracts subsequently made. I think the words ** make 
void,*' ex vi termini, apply to contracts in esse. But supposing that 
to be doubtful, then calling in aid the principle that a man is bound 
to disclose any thing which may disable him from performing his 
contract, I will, in order to give effect to that principle, give the 
words a limited construction, and hold that they extend only to con- 
tracts existing at the time of the ballot or enrolment. Putting that 
construction on those words, a party, in order to gain a settlement 
by a contract of hiring made after ballot or enrolment, must disclose 
his disability to the person with whom he contracts. This would be 
the construction I should put upon those words if the 48 G. 3. c. 1 1 1. 
had stood by itself. But the local militia act, 52 G. 3. c. 38. s. 63., 
contains an enactment in the same words, and by the sixtieth sec- 
tion of that statute those words are confined to contracts between 
masters and servants existing at the time of the ballot or enrolment. 
Now, where in two statutes in pari materia the same words occur, 
and in one of them the meaning is clear and in the other doubtful, 
I think we ought to call in aid the meaning put upon those words by 
the legislature in the statute where they are not ambiguous, and give 
them the same meaning in the other statute. We violate no rule of 
construction, by giving to the same words in two acts of parliament 
relating to the same matter the same meaning. I think, therefore, 
that if there be any ambiguity in the words of the fifteenth section of 
the 48 G, 3.C. 111., it is removed by the legislative exposition pot 
upon the same words in the 52 G. 3. c. 68., I think, therefore, there 
was no lawful hiring for a year. — Parke J. The question isi 
Whether at Lady-day 1811, there was a lawful hiring for a yeati 
Assuming that the subsequent conversation between the master and 
servant amounted to a second hiring, it was not for a year, but for a 
less period. To constitute a lawful hiring the party must have a 
power to contract to serve for the period during which he agrees to 
serve. Rex v. Hohworthy (a), shews that if a party is under a dis* 

(o) 6 B. ^ C. I^Z. % Bott, p\,a^^. 
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ability, he may, by disclosing it to the person with whom he con- 
tracts, make a conditional hiring. But if he does not disclose it, it 
is an absolute contract which he is not capable of entering into, and 
therefore not a lawful hiring. Here there was no disclosure. Then 
the only question is, Is there any enactment in the 48 G. 3. c. 111. 
giving a local militia-man a power to make an absolute contract of 
hiring ? It cannot be intended that the legislature meant to give 
such a power, for they might thereby enable a party by law to commit 
a fraud : the master would contract on the supposition that the party 
with whom he contracts had power to bind himself to serve for a year ; 
the latter knowing all the time that he had not. But on the other 
hand, it might properly be provided that a contract made bon^ fide 
while the party was a free man, capable of contracting, should not be 
avoided by reason of his subsequently becoming a militia-man. The 
statute does not in terms enact that an enrolled person shall be sui 
juris. The words of the fifteenth section of that statute apply to con* 
tracts actually entered into at the time of the ballot or enrolment. 
No such power, therefore, is given by express words, or by neces- 
sary implication. Coupling the fifteenth section with the twenty- 
fourth, it appears to me doubtful whether a volunteer and a ballotted 
man are thereby placed precisely in the same situation. But assum- 
ing that they are, all that the legislature says is, that if a master con- 
tracts with a freeman the master must take his chance in case of a 
ballot, and shall not contract against the chance of ballot ; for such 
contract is made void. But there is no provision that a party shall 
have the same capacity to contract as if he was not a local militia- 
man. No power therefore is given to enter into an absolute contract 
to hire himself for a year. Here the pauper entered into an absolute 
contract when he had no power to do so. There was no lawful hir- 
ing for a year, and no settlement was gained. — Order of sessions 
confirmed. 

Of the Contract of hiring, — 2 Bott, pi. 287. 

123. Rex V. Little Coggeshall, E. T. 57 G.3. — 6M.^S. Where a pauper 

264. — Upon appeal, the sessions confirmed an order for the re- was hired m a 

moval of Thomas Raven, his wife, and three children from the parish b^^^forV"" 

of Great Tey, to the parish of Little Coggeshall, both in the county month upon 

of Essex, subject to the opinion of this Court upon the following liking, and, if 

case : — The pauper, at Michaelmas 1806, was hired by one Black- ^^ *">*®^ ^^ 

hone, of Little Coggeshall, as a servant in husbandry, for a month J^'d^j^^' 

upon liking, and if he suited his place he was to continue in it during the year, aim 

the year, and to have three guineas as wages. The pauper entered to have three 

upon his service at that time, and, when he had served the month, groineas wages, 

his master said that he suited him, and if he liked he might continue J^J Mrved the 

with him, but added that he must leave his place a fortnight before month, his 

the end of the year, in order, that as he did not belong to the parish, master said he 

he might not be any incumbrance to it, to which the pauper made no f"^'*?^' ""^."^ 

answer. He continued to live with Blackhone until fourteen days °f *?**' "JiS?* 

•^ continae, but 

he must leave his place a fortnight before the end of the year, in order that he might not be an 

incumbrance to the parish, and he continued till fourteen days before the end of the year, when his 

master told him his time was up, and, as he had behaved well, he would pay him the whole wages, 

which the master accordingly did, and the pauper quitted the hou'&fe, ^u4 il<&n^ \fi9oaxQ»^^\3k>^^^sciX ns^ 

his father's ; Held, that the pauper did not acquire a aettiewi^nX utkdt&x >iiYi VvKvxk.^ "wi^ twwiai* Vw 

then was no hiring for a jear. 
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before the e:rpiration of the year, aj; which time Bkn^hbanke eaHed 
him, a^nd told him that hia time waa up, and as he had behaved hin^ 
self well, he {Bl€u>ibone) would pay him the whole of his wages, 
which he did, and then desired him to go hoi^e to his lather's, where 
he would probably hear of another place. The pauper made no oh* 
jection to what his master said, but accepted his wages, quitted the 
house, to which he never returned, and went to his father's. The 
sessions were of opinion that the pauper was absent during the last 
fourteen days of the year under a dispensation from service.. •*-* Lord 
Ellen BonouoH C. J. The point on which the settlement fails is, 
that there was not any hiring for a year. I should be glad to knev 
how the master could have maintained any action against the servant 
for not serving him the year. He says, at the end of the month of 
probation, that he would continue him, but he must go away a for^ 
night before the end of the year, in order that he might not be an 
incumbrance to the parish. This, therefore, was a stipulation, by 
way of condition, that they should part within the year. — Qatley ), 
With respect to what has been said of the original contract between 
these parties, I would ask, whether at the end of the month the pau- 
per had a right to insist upon his master's continuing him the yeae^ 
-reorder of sessions quashed. 
Upon a special 124. Rex v. Great Bowden, T. T. 8 G. 4. — 7 J3. ^r C. 249. 
case, the court — Upon appeal against an order of two justices, whereby they ra- 
sions ftJflnd^' ^^^^ ^' Harding^ his wife, and children, from the hamlet of Sut- 
that a paaper ^^^i ^^ ^he parish of Castor, in the county of Northampton^ to the 
hired himself as parish of Cheat Bowden, in the county of Leicester, the sessions con- 
osUer to an inn- firmed the order, subject to the opinion of this Court on the follow- 
ke^r,thatno -^^ case: — The pauper, J, Harding, came to owq Hamshaw, 



earnest or 



an 



wages were innkeeper, residing in the parish of Qreat Bowden, and asked for a 

given, but he place. Hamshaw had no objection, and put him on as an ostler, but 

was to have said that he did not mean him to have a settlement, as the parish 

what he could ^^^ y^^^ particular. No earnest or wages were given, but the pau- 

^d he lodged P^'^ ^^^ ^^ ^^^^ ^\idX he got as ostler. He had his lodging and bis 

and boarded in board in his master's house. The pauper could have left at any time 

his master's he pleased, or the master might have turned him away at any time. 

*^*^w'th^^ "^^ pauper lived with Hamshaw as ostler under these terms about a 

ter or servanT' J^^ ^"^ ^ hM, The sessions were of opinion that this was a general 

might have de- hiring, followed by a service of above a year, and that the master's 

termined the remarks at the time of hiring could not prevent the pauper from gain- 

ih^"*lMa^- ing a settlement. — Bay ley J. This clearly would be a general 

it was held hiring, unless it were a term engrafted upon the contract that the 

that, upon this pauper might leave or that the master might turn him away at Miy 

finding, this time. It is said that this is a mere conclusion drawn by the sessioDS 

***^he^tSi^**'* from the evidence, and that it was not a condition engrafted on the 

to have been*^ contract, but inasmuch as a general hiring has been held to be a hir« 

part of the con« iQg for a year, and as in a yearly hiring there is no such condition 

tract between implied by law that either party shall be able to determine the service 

the parties, ^|; ^Qy tiiQe, I think we must take it upon the finding, that it was part 

quen^r^at ^^ ^^ contract that the parties should be at liberty so to do in this 

Uiere was not case, and if that be so, then the cases of Rex v. Christ Parish, 

anjr general or Yorh, (a) and Rex v. Trowbridge, (cited by Bayley J, in Rex v. 

jmrfybirixig, Christ Parish, Yorh, are decisive authorities to shew that the 
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contract in this case was not a hiring for a year. Nd settlement, thegra* and that no 
forcy was gained by the service under it, and the order of sessions settlement was 
must be quashed. — Holkoyd and LiTTLEDiiLE Ja. concurred. -* pa>J*ed 1^ senr- 
Order of sessions quashed. "*** '"^ 

125. Rex V. Sandhurst, M. T. 8 G. 4—7 B. Sr C. 5^7.— .Upon A P*npcr was 
appeal against an order of two justices, whereby T. Slarh, his ^"^ ^^^ 
ySi£e and children, were removed from the parish of Easthamsted to ^^^a ^ 
the parish of Sandhursty both in the county of Berks, the sessions royal militaiy 
confirmed the order, subject to the opinion of this Court on the fol- college to act 
lowing case: — ^The pauper, T. Slark, being unmarried, and without ?? * '®J!k2!i!'* 
any child, was hired on the 13th of May, 1813, as a servant on the j^^^^ 3- U^ 
establishment of the Royal Military College at Blackvpater, in the terms of the 
parish of Sandhurst. By a warrant under the hand of his late lairing, he was 
Majesty, bearing date the 27th of May, 1808, all matters relating to ^^^qJ^L 
the interior regulations and economy of the establishment were offiolraofthe 
placed under the cognizance of a collegiate board, consisting of the institution, and 
governor and several other persons mentioned in the warrant. Cer- ^ ^ allowed 
tain regulations for men-servants hired for the Royal Military Col- ^^^"^^^L* 
lege are entered in a book kept for that purpose, containing, among ^ q^it thecol- 
other rules, the following : ** "Die servants are to obey all oiders they lege, he was 
^* may receive from the officers of the institution, the staff-serjeants, to give one 
'* and the surveyor. They are allowed wages at the rate of sixteen ?^°^'*iT!j* ' 
" shillings per week, with one dress and one undress suit of clothes college be dis- 
** per annum, subject to such stoppages as may be ordered, but which sati^l^ with 
shall be paid up every three months, after deducting for the charge ^^ conduct, it 
of breaking furniture, crockery, &c. belonging to the college, that re^Moed the 
may have been committed during that period. Should a servant ^iJ^L him at 
widfi to quit the college, he must give one month's previous a moment's 
notice ; but should the college see reason to be dissatisfied with his notice : Hdd^ 
" conduct, it retains the power of dismissing him at a moment's ^*» *^^^ 
" notice." The customary mode of hiring such servants was by hiring for a 
reading the rules over to them at the time of hiring, and then requir- year, although 
ing their signature to them, in witness of their agreement to serve on either party 
the terms prescribed. The pauper was hired by Colonel Butler, the ™|gl»t/i^r- 
lieutenant-govemor, one of the officers constituting the collegiate X°e3roiration 
board, by whom the servants were usually hired. He heard the of the year; 
above regulations read at the same time by the quarter-master, and secondly, that a 
signified his assent in the usual manner, by subscribing his mark to ^?*t!?tf * ^^ 
them. He remained in the service, and received his wages as above ^^g J^th^ugh 
agreed on, for two years and a half before he married. He lived and a was'not to a 
slept in the body of the college, and was employed in making the private person, 
beds of the gentlemen cadets, assisting in sweeping and cleaning the ^Sr'^^^ 
rooms, and various other occupations for the service of the college f, 7. only re^ * 
exclusively, as directed by the officers of the college. He was dis* quiring a lawful 
charged with several other public servants of the college, without hiring, and a 
notice, in the year 1819, on a reduction of the establishment by service under it, 
order of government. The body of the college is exclusively apfno* 
priated to public uses for study and lodging of the gentlemen cadets, 
and is exempt from poor-rates, as being a public building. The 
pauper and thirty<-two other persons were employed in the same ser- 
vice, not as the private servants of any individual, but as the public 
servaiits of the establishment, to obey generally the officers of th^ 
college : and they were paid by the pay-serjeanl, out o^ XJcvt Hxx\A% 
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supplied for the maintenance of the college; and they were not 
returned to the collector of the taxes, nor paid for, nor assessed as 
servants. The pauper, T. Slark^ afterwards married his present 
wife, and the children removed with him are the issue of the mar- 
riage. Upon these facts, the sessions found that there was a gene- 
ral hiring sufficient to confer a settlement, if a settlement could be 
acquired hy such hiring and service in a public establishment like 
the college; and submitted this question for the opinion of this 
Court, Whether the pauper, T. Slarky acquired a settlement by such 
hiring and service in the college? — Bxyley J. delivered the judg- 
ment of the Court. In this case the question is. Whether the pau- 
per had acquired a settlement in consequence of having been hired 
mto the establishment at Sandhurst, and having served there for a 
year. That establishment is in the nature of a collegiate board, and 
the terms on which the servants are hired are, that *^ they are to obey 
** all orders they may receive from the officers of the institution/' 
They are allowed at the rate of 16s. per week, with one dress, &c., 
per annum, subject to such stoppages as may be ordered, but which 
are to be paid up every three months, after deducting for the charge 
of breaking furniture, &c. ; and should a servant wish to quit the 
college, he must give one month's previous notice, but should the 
college see reason to be dissatisfied with his conduct, it retains the 
power of dismissing him at a moment's notice. The sessions thought 
that this was a general hiring, so as to constitute a hiring for a year; 
but they entertained a doubt whether the hiring, being by the officer 
of the establishment, was sufficient to confer a settlement on the indi- 
vidual hired. Another point raised in the discussion was, whether 
the power reserved in the original contract, of putting an end to the 
service by a month's notice on the part of the servant, or at a 
moment's notice by the College, should they be dissatisfied with 
him, prevented this from being a hiring for a year. On this point 
we are satisfied that this is to be deemed a yearly hiring, notwith- 
standing the power of determining it in the mean time, as that power 
was not exercised before the expiration of the year. It is like the 
case of a defeasible contract, (similar to that in Rex v. Hertsmoih 
ceaux (a), to be determined on some contingency ; but that contin- 
gency not having happened, and the contract not having been defeated 
during the year, it enures after the year's service as a yearly hiring. 
But it was also said, that as this hiring was by the officer of the esta- 
blishment, and as the party was to serve the officers of the establish- 
ment, and the young gentlemen supported at it, and was not hired bj 
or to serve a private individual that distinguished this from the or- 
dinary cases of hiring, and prevented a settlement from being gained. 
The Stat. 3 W. 8f M. c, II. s. 7., only contemplates a lawral hiriDg 
and service under it; it does not say by whom the hiring is to-be 
made. It has been urged in argument, that* the party is to be oon- 
sidered as holding an office, not as a servant. But a man who does 
all the menial offices of a servant, and is at the command of the per- 
sons in the establishment, is a servant, and not an officer. We think 
that the legislature did not mean to make any distinction between 
one description of hiring and another by a particular description of 
persons ; all that it required was, that the hiring should be lawfti, 
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and that there should be a service under it. Here there was a lawful 
hiring and a service under it in the parish of Sandhurst , and therefore 
a settiement was gained. — Order of sessions confirmed. 

126. Rex V. Whitnash, M. T. 8 G. 4. — 7 5. Sf C, 596. — Upon an The statute 
appeal against an order of two justices, whereby /. Edgington^ 29 Car, 2. c, 7. 
and his family, were removed from the parish of /2iic(/br£^ iSeme/e, «• 5* enacts, 

to the parish of Whitnashj both in the county of Warwick ; the ses- Lf 1 "^Jflzf " 
' f% 11 -ii' 1 •• j.!-^ t man, artincer, 

aons connrmed the order, subject to the opmion of this Court on the workman, la- 
following case : — ^The pauper who was legally settled by parentage, in bourer, or any 
the parish of Rudford Semelcy was offered by his father to one Cook, person whatso- 
of the parish of Whitnask, on Sunday, ihe 12th October 1817, as exerck^ a„y '''^ 
waggoner's boy, and was hired by Cook on that day for a year. The worldly labour, 
pauper went into Cook*s service on Tuesday, the 14th, and served business or work 
him under the above mentioned hiring, in the parish of Whitnask, ^^ ^^^'"^ e*^*" 
until the 12th of October in the following year. Cook was a farmer, "^^^l^^"" 
residing in the parish of Whitnask, and has been dead twelve months, and subjects 
The pauper worked for different persons in the parish Rudford Semele, parties ofiend- 
as a labourer in husbandry, both before and after the hiring in ques- mg to a penalty: 
tion.— Bayley J. The act of parliament ought to be so construed gJatate**on/^^* 
as to advance the objects contemplated by the legislature, but not so prohibits liOwur, 
as to make every work or business done on the Lord's day illegal, business or work 
The words of the statute are, ** that no tradesman, artificer, work- ^^^^ »*» *l»e 
"man, labourer, or other person whatsoever, shall do or exercise ^^^"^^[^ 
** any worldly labour, business, or work, of their ordinary callings, caUing, and**^ 
*^ upon the Lord's day." Now if the legislature had intended to therefore a con- 
embrace every description of persons, and every species of business, ^^act of hiring 

it would not have been necessary to make an enumeration of several ™*^? ^ * ^'*" 

, c *' I:*ij*x* rit. «_• wAif between a 

classes of persons exercismg particular descriptions of labour or bust- fanner and a 

ness. It would have been sufficient to say that no person whatever labourer for a 
should do any work or business on the Lord's day. If the enactment year was valid, 
had been intended to be general, the legislature would have used *?^ ^^*t * !^' 
general words. It has been argued that the words ** worldly labour, ^^ferred^a set- 
" business, or work of their ordinary callings," are to be construed tlement. 
disjunctively. The true construction of the clause appears to me to 
be, that the persons there mentioned shall not, on the Lord's day, do 
or exercise any labour of their ordinary calling, any business of their 
ordinary calling, or any work of their ordinary calling. The hiring 
of a servant seems to fall properly within the meaning of the word 
business. And if the true construction of the act be, that every 
description of business is prohibited, all contracts whatever made on 
9^^nday will be void. I think that that was not the intention of the 
legislature. Religion and piety do not require that every moment of 
every Sunday should be devoted to the performance of religious exer- 
eisea* To a reasonable degree, a man may on that day consider his 
own condition and that of his neighbour, and may do acts beneficial 
tf^ himself, and calculated to promote the comfort of his neighbour. 
X am of opinion that this act of parliament does not prohibit labour, 
bosineas, or work of every description ; and that the hiring of a ser- 
FMot by a farmer on a Sunday is not work or business within the mean- 
ing of the act of parliament. I also think that it is not labour, busi- 
nessy or work of the ordinary calling of the farmer. He, like every 
other person who requires servants, must hire tliem. The true cour 
stniction of the words " ordinary calling," seems to tftft t» W^ w^V. 
that without which a trade or business cannot be emve^ oxi^ \^>\\.>i^^\. 
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which the ordinary duties of the callbg bring into continued action. 
Those things which are repeated daily or weekly in the course of 
trade or business are parts of the ordinary calling of a man exear- 
cising such trade or business, but the hiring of a servant once in the 
year does not come within the meaning of those words^ For these 
reasons, I am of opinion that the contract of hiring in this case was 
valid> and consequently that a settlement was gained. — Hol&oyd J» 
I also think that the contract of hiring was not. void by reason of its 
having been made upon a Sunday, The great object of the statute 
was to prevent persons carrying on their trade and ordinary occupa- 
tions and callings on the Lord's-day. And, although it may perhaps 
be desirable that other secular concerns (besides those expressly men- 
tioned in the statute) should be comprehended in it, we must not 
extend. the words of the statute beyond their natural import. Here 
the legislature enacts, not that no person whatever, but that " no 
*' tradesman, artificer, workman, labourer, or other person what- 
*^ soever," shall do any work, &c. The words ^' other person what- 
" soever," must, according to the general rule, that preceding par- 
ticular words controul subsequent general words, be construed to 
mean persons ejusdem generis with those previoudy mentioned. All 
the persons previously mentioned exercise an ordinary calling. The 
statute, therefore; in substance enacts, that persons having an ordi* 
nary calling, shall not do any worldly labour, business, or work of 
tkeir ordinary calling. I think, therefore, that the prohibitory clause 
must be confined in construction to worldly labour, work, or business 
of their ordinary calling. Unless, indeed, it be perfectly clear that 
it extends to all worldly business, that must be its construction, be- 
cause this is a penal enactment, for every contract which is void within 
the first part of the clause, subjects the parties making it to a penalty. 
It must, therefore, be construed strictly. It seems to me, that the 
hiring of a servant by a farmer, although servants may be useful or 
even necessary for carrying on his ordinary calling, is not a part of 
it. If a farmer sold his corn, or his servant ploughed his land, those 
would be parts of their ordinary callings. I think the making of a 
contract with a person who is to assist another in his ordinary calling 
does not come within the meaning of the words '^ worldly labour or 
*' business, or work of his ordinary calling," so as to subject the par- 
ties to the contract to a penalty, or so as to avoid the contract^ 
LiTTLEDALE J. The words '^ of their ordinary calling," extend 
not only to the word '^ work," which immediately precedes it, but 
to the two preceding words << labour and business." The word 
** worldly," also extends to the three substantives, ^* labour, busi- 
*^ ness, or work." This is consistent with the context of this clause. 
It begins with mentioning tradesmen, artificers, labourers, or other 
persons. That evidently implies that they were persons who had an 
ordinary calling. If it had intended that no person should do aoy 
work on a Sunday, it would have used different language. The 
words other persons, mean persons ejusdem generis with those before 
mentioned, but who, perhaps, might not strictly be included in those 
words. The act of parliament seems to me to be confined to per- 
sons having an ordinary calling ; and if that be so, then it prohibits 
such persons from doing any worldly labour, business, or work of 
tAeir ordinary calling on a Sundai|. u \\.^\xvbraced every descripdoo 
of worldly labour, busme&s> oinvotV, vW eo\!i^^\x«xtf^ Ni^^Ki^iiV^ thai 



almost every p^fson in every rank of \iSs wonld incur the penalty. 
The subsequent pirovision that no person shall expose any wares, &c., 
shews, that this statute was intended to be confined to persons exer* 
cisilig their CMrdinary calling on & Sunday. The hinng a servant is 
no more a part of the ordinary calling of a farmer, than it is of any 
other person who requires the assistance of servants. For these rea^ 
sons I am of opinion that this was a valid hiring, and that the pauper 
gained a settlement by service under it. — Order of sessions con* 
fistiSed* 

127. Rex Vi Crediton, T. T. 1 W. 4.-2 B. and Ad. 493.— On A pauper 
iqifMAl against an order of removal, whereby /osep A Middlewich^ his agreed with a 
wife and children, vipcre removed from the parish of St. Mary Majoih, sawyer for a 
ift the city and cottnty of the city of Exeter, to the parish of Crediton {rie^saw. 
IB the county of Devon, the respondents proved a settlement by ing, and was 
hiring and service in Crediton. The appellants then set up a sub- to have l».Qd. 
sequent hiring and service in a third parish, St. Edmtmd*s. The 2?°^®^^!, 
sessions confirmed the order, subject to the opinion of this Court his Ina"teranl 
o» the following case, respecting the alleged settlement in St. Ed- himself; he 
mmrnTs .—The pauper agreed with one West, a sawyer of the parish senred out the 
o^ St. Edmundtsy in the city of Exeter, for a twelvemonth, to learn year in the 
sshviAg, and- wais to have Is. 6d. out of every 20«. earned by his mas- JJJ^idi°g hii 
ter mid himself. He served out that year, providing his own board own board and 
snd lodging. At the end of the year he made a new agreement lodging ; at the 
witb West for another year, under which he was to receive Bs. out of ^nd of Ae year 
every 20s. earned by his master and himself. Nothing was said about ^^i^^nt for'' 
Sundays, or the hours he was to work, but he was occasionally ab- another year, 
sent without permission from West. He lived out the second year at an increased 
with West in the parish of St. JBamtrnd's.— Littledale J. It allowance; and 
seems to me the sessions came to the right conclusion. In all the s^qJI^^* ^^^ 
cases cited, there was some work to be done, though there was a con- ^th his master 
tract to learn. This case falls within Rex v. Bilborough (a). There in ^4. : Held, 
one Smith, by parol, agreed with the pauper to teach him to make ***ai he did not 
stockings during the year, for which Smith was to receive two seftlemenrin !i. 
guineas, and the pauper was to have his earnings, paying the master inasmuch as the 
for the use of the frame, &c. and it was held that no settlement was principal ob- 
acquired by living out the year under the agreement, for the pauper ject of the agree- 
never contracted to serve the master, the only agreement was that the ?!®*** ^T^*** 
maslSer should teach the pauper for a year. In Rex v. St. Mary master being* 
Kidwelhf, {b) the father of the pauper agreed by parol to give a that he should 
shoemaker a guinea a week for teaching his trade to the pauper for leam and his 
twelve months, and it was held that agreement created the relation "paster teach 
of 'teacheif anfd scholar, and not that of master and servant. In Rex J^ i^J^^tive 
V. The Hamlet of Walton (c) the pauper was put out to a barber for contract of ap- 
one year to leam to shave, and the barber was to have the benefit of prenticeship. 
file boy's work, and received some money for teaching, and the boy 
lived with him for a year ; it was held that the boy was in the situ- 
ation of a scholar, and not of a servant. On the other hand, in Rex 
y. Httcham (d) where the pauper agreed to let himself to his brother, 
who was a carpenter, for a year, and was to receive no money by 
way of wages, but his brother was to teach him as much as he could 
of the trade during the time, and provide him with meat, drink, 

(a) IB.SfA. U5. iy) l^^.b, C.l^. 

(ff) Carth. 400. 2 Bott, pi. 267. (d) Rwt. S* C, ^Sa, 

P 2 
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washing, and lodging, and the pauper was to do all his brother's bo-' 
siness in the farming way : that was clearly held to be a contract for 
service, and a hiring for a year. Here, as by the express terms of the 
contract, the pauper was to learn, an obligation on the part of the 
master to teach must be implied. The agreement for the second year 
is substantially the same as that for the first. The only difference is 
that the wages are increased. — Parke J. I think the sessions have 
put the right construction on this contract. To gain a settlement 
by hiring and service, the pauper must have hired himself to serve for 
a year. Here the relation of master and apprentice, not that of mas- 
ter and servant, was created. The case is not distinguishable from 
Rex V. Bilhorough. There the contract was that the master was 
to teach the pauper ; here it is that the pauper shall learn ; but if 
the one is to learn, it is to be implied that the other is to teach. The 
only diflference between the agreement for the first, and that for the 
second year, is that the wages were different ; in other respects the 
contracts are the same. — ^Taunton J. I am of opinion that the re- 
lation contemplated in this case was, that of master and apprentice. 
The only difference between the first and second agreement, is in the 
sum to be received by the pauper. What then is the purpose for 
which the pauper agreed to contract any relation with West ? It is 
stated expressly in the agreement to learn sawing. I take the^tnie 
distinction in these cases to be this : where teaching on the part of 
the master or learning on the part of the pauper, is not the primary, 
but only the secondary object of the parties, that will not prevent 
(where work is to be done for the master) the contract being considered 
one of hiring and service. In all the cases cited, where the contract 
was so considered, it appeared that the pauper agreed to work for 
his master, and the master undertook to teach him the particular trade 
in which he was conversant, but the teaching and learning were in- 
cidental, and therefore it was held to be a contract of hiring. Bat 
where teaching and learning are the principal object of the parties, 
though there was a service, the contract is to be con^dered one of 
apprenticeship. — Order of sessions confirmed. 

Of general Hiring. — 2 Bott, pi. 304. 

A hiring at so 128. Rex V. St. Andrew in Pershore, M. T, 9 G. 4. — 8 B. Sf C. 

much per week, 579^ — Upon an appeal against an order of two justices, whereby W, 
waires or a Horton, his wife, and two children, were removed from the parish of 

month's warn- '^'' ^^drew in Per shore, in the county of Worcester y to the parish 
ing, is a hiring of More ton in Marshy Gloucestershire, the sessions quashed the 
for a year. order, subject to the opinion of this Court on the following case :— 

The pauper, W. Horton, was hired to one Fieldhouse, a stage-coach 
proprietor, to serve him as horsekeeper, and to look after his coach 
horses at Moreton in Marsh, at 1/. a week. The terms of the 
hiring were a month's warning, or a month's wages. There was no 
further mention of the time during which the pauper should serve. 
The pauper continued to serve under this contract at Moreton in 
Marsh between two and three years. The question for the opinion 
of the Court was. Whether the pauper, W. Norton, gained a settle-, 
ment under this hiring and service in Moreton in Marsh, — Baylet 
J. I think that the sessions Wd xvoV ^w^ ^xemises to warrant the 
conclusion to which they eauve \tv x\v\^ ^"djan^. \^ ^<^ x^^^xh^vsslk^C 



GEKBEAL HIRING. 2] 3 

weekly wages be the only circumstance from which the duration of 
the contract can be collected, the presumption is, that it is to con- 
tinue for a week only. In this case, the stipulation for a month's 
wages, or a month s warning, rebuts the presumption of a weekly 
hiring. It was thence manifest that it was intended that the service 
should continue for a longer period than a week. It then became a 
-hiring unlimited in duration, in which case the law implies a hiring 
for a year. — Littledale J. The stipulation for a month's wages, or 
a month's warning, shews clearly that the contract was for a longer 
period than a week. That being so, and no precise time for its dura- 
tion being fixed, it was a contract for an indefinite period ; or, in 
other words, a general hiring for a year. I think that in this case, 
there were not premises to warrant the sessions in deciding that there 
was not a yearly hiring. — Parke J. concurred. — Order of sessions 
quashed, (a) 

129. Rex V. Roady T, T, 1 B. 4* Ad. 362. — Upon appeal A pauper, 

against an order of two justices, whereby T. Tipper y and his wife and *^^°8; iourieen 

children, were removed from the parish of Kingswood in Wiltshire ^ wM^ihceirbY 

to the parish of Road in Somersetshire, the sessions confirmed the his father wiUi 

order, subject to the opinion of this Court on the following case : — a collier, worked 

About June, in the year 1812, the pauper, then about fourteen years ^ * shearman, 

of age, was placed by his father with iS'. Long, a collier at Kings- master's pre- 

wood. The pauper worked as a shearman, slept on Long's premises, mises^ ai^ re- 

and received 5s. 6d, a week. After he had worked as a shearman ceived ^. 6d, 

about eight months, S. Long asked him to go to spinning for the re- * "^^^^ After 

sidue of his year. He did go to spinning, and from that time worked «?gk ""^^^^ 

by the pound ; and instead of being paid as before, was paid at so about eight 

much by the pound weight of material spun. He never took account months, his 

when the year ended, but stayed with Mr. Long, as a spinner, eleven ™*ster asked 
or twelve years. He worked from six in the morning to seven in the • ^ ^V*^ 

evening generally, but sometimes till eleven or twelve at night, when the residue of 

Mr. Long paid him 6d. as an acknowledgment for unseasonable his year; he 

hours, but he never had any demand for extra work. The question ^^^ g^ ^ ^pin- 

for the opinion of the Court was. Whether the pauper gained a settle- SJ^ui* ^^ ^^^^ 

ment by hiring and service in Kingswood? — Bayley J. It seems worked, and 

to me that this case depends upon a question of fact, which the ses- was paid, by 

sions ought to have decided, and which they still ought to decide, the pound; 

The original bargain between the master and the father of the pauper *°i*{®- *^**t-^ 

is not stated ; it does not therefore appear whether the wages were eleven"or"tirolve 

reserved weekly or not. After the pauper had continued in the ser- years. The 

vice about eight months, the nature of his employment and the mode cQurt of quarter 

of payment were varied ; it should be ascertained whether or not at sessions having 

that period the time of payment was varied. It might also turn out, order of re- 

that after serving for several yeai's at weekly wages, according to the moval, subject 

new mode of calculation, the pauper quitted in the middle of the to a case stating 

year without any notice ; the sessions might from that circumstance *J®^ facts, this 

fairly infer, that there was not a yearly hiring. I think the case ti^" U was a 

should go back to the sessions. — Littledale J. I think this case question 

should go back to the sessions, in order that they may, from the facts for the sessions 

produced in evidence, draw the conclusion, whether or not there was '\^*J|®'''"V^' 

any hiring for a year. It rather appears to me that the hiring was in J|Jas a yeiiS* 

the first instance by the week, but that that hiring ended at the ex- hiring, and 

(a) See Rei v. Hampreston, 5 TtR, 206. Rex v. Crtat YarmoutV^ ^M.^HAV^. 
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sent the case .piratioQ of the iirst eight months ; that he was tl»en hired for the 
back to them residue of the year, and that he continued afterwards upon a yearly 
for the piirpow jjif Jug ; but that is entirely a question for the sessions. — Parke J. 
o eci log rj^ ^^^ ^^^^ g^ hsick to the sessions, in order that they may decide 

whether there was a general hiring, or any express huring for a year. 
It appears to me that there is sufficient stated in the case to decide 
that there was a general hiring at the end of the first eight months. 
The sessions seem to have thought that there was a weekly hiring at 
first, and to have overlooked the hiring which took place at the end 
of the first eight months.— Case sent back to sessions. 



Of particular or special Hiring. — 2 Bott, pi. 339. 



The father of a 
pauper was 
about to put 
him oat to ser- 
vice, when it 
was suggested 
to him by A., a 
carpenter, that 
it would be 
better for the 



130. Rex V. Combe, E. T. 9 G. 4.-8 B. ^ C. 82. — Upon ao 
appeal against an order of two justices, whereby /. Davies the 
younger, his wife, and children, were removed from the township of 
Presteign, in the county of Radnor , to the township of Comhe, in 
the county of Hereford ; the sessions considering that the contract 
between the pauper and one Cole was a defective contract of appren* 
ticeship, and not one of hiring as a servant, and that its sole object 
was the instruction of the pauper in the trade of a carpenter, con- 
pauper to learn firmed the order, subject to the opinion of this Court on the following 
his (il.'s) trade, ^^^ . — j\^q pauper, /. Davies, had a derivative settlement from his 
to'^nJiTO -^nf ^'^tJ^er in the township of Combe, J. Davies the elder, the pauper's 
A, aaerwards father, sixteen years ago, when the pauper was about fourteen years 
hired the pau- of age, was about to put him out to service, and took him to Prei- 
per to learn his t^gn, with the intention of hiring him, but did not bire him. 

Shortly afterwards, one James Cole, a carpenter, residing in Pre^- 
teign (the brother of the pauper's mother), suggested that it was 
as that of a car- better for the pauper to go and learn his ( Cole*s) ti-ade of a carpenter, 
penter. The instead of going to service. At length Cole hired the pauper froip hjs 
pauper went to mQ^j^^j ^q jgarn his trade. The pauper was to do any other work as 

well as that of a carpenter. Cole was to find the pauper part of bis 
food and part of his clothing, but he was to lodge at his father's house. 
In pursuance of this contract the pauper went to Cole and served 
him for five years, lodging in the township of Presteign with hjs 
parents, who provided part of his clothing and victuals. During the 
whole five years the pauper did any work Cole put him to do, as weU 
as working at the trade of a carpenter. In the second or third year 
. «i JI* ^bei ^^^ ^^® pauper had entered ujjon his service, a conversation too^ 
movided^by A,^ place between the parties about indentures being drawn to bind pam- 
per to Cole until the age of twenty-one, in order to exempt the 
pauper from the militia. The indenture was to be drawn to bind the 
pauper till he was twenty-<)ne, but it was understood that )ie wm 
to be free at the end of five years, to be competed from the time of 
the original contract; no indenture was drawn, nor any thing aflter- 
wards said upon the subject. At the expiration of the fiv^ years, 
(that being understood by the parties to be the te^ination of the 
original contract, whatever was the nature of it,) the pauper agre^^ tp 
work with his uncle Cole as a journeyman carpenter, under a weeUy 
hiring, ai^d to be paid weekly wages, the pauper ix)arding and cloth- 
ing hin^sielf ; and he was to be ajt liberty to go away at the jend of any 
week ; and he continued with Co^e under these terms (except upon 
oae or two occasions varyVng iVie ^kxaowxit o^ ^^ >»^<^1 ^^^es) for 
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nine or ten years. ^ — Lord Tenterden C. J. delivered the judgment ticeihip, and 
of the Court. The question in this case is, Whether the pauper ^?^, * contract of 
served in Presteign as an apprentice, or as a yearly servant : It is owt'ewrfnnod 
tflearly established by the authorities, that if an apprenticeship was the oider of wt- 
only contemplated by the parties, and there was an imperfect con- sioiu. 
tract of apprenticeship, the service will give no settlement. The case 
of the King v. St, Margaret, King's Lynn (a), was relied upon in 
support of the order of sessions. There a master shoemaker made a 
proposal to a poor woman to take her son to leani his business. 
The son was to serve him for four years, to board and lodge with his 
mother, and to have half what he earned. No indentures were exe- 
cuted on account of the poverty of the mother ; and it was held that 
that was a defective contract of apprenticeship, and not a contract of 
hiring ; and, consequently, that the pauper did not gain any settle- 
ment by serving under it. The judgment in that case delivered by 
my Brother Holroyd appears to me to apply to this. He there says 
that he was of opinion *' that the relation of master and apprentice 
was contemplated by the parties, or at least that there was not suffi- 
^nt ground to warrant the Court in concluding that the relation 
of master and servant was contemplated by the parties.'* I think 
that, in this case, there was not sufficient ground to warrant the ses- 
sions in concluding that a contract of hiring was contemplated by the 
parties. My Brother Holroyd proceeds ; ** It appears that applica- 
tion was made by the master, who was a shoemaker, to the mother of 
the pauper, and he offered, if she would agree to his proposal, to 
take hereon, then a boy, to learn his business. That was the sub- 
ject of the application, and it was for the mother to consider whether 
she would consent to the proposal made to her." In this case it ap- 
pears, that the father of the pauper was about to put the pauper out 
to service, and that Cole, a carpenter, suggested that it was better 
for the pauper to learn his {Cole*s) trade, instead of going to service. 
This was the proposal made by Cole, and it was for his father to con- 
sider whether he would consent to it. If the father had then put the 
son out to Cole, it vrould clearly have been in the character of an 
apprentice, and not in that of a hired servant. The case then states, 
that Cole hired the pauper from his mother to learn his trade. The 
object, therefore, of the master was, that the pauper should learn his 
trade, or in other words, that he should serve him as an apprentice 
and not as a servant. That being so, I think to use the words of 
my Brother Holroyd in Rex v. St. Margaret's, King's Lynn, there 
was not sufficient m this case to warrant the sessions in finding that 
the relation of master and servant subsisted l^etween these parties. The 
&u: inference from the facts stated, is, that there was not in this case 
any contract of hiring, but a defective contract of apprenticeship. 
No settlement, therefore, was gained in Presteign, and the order of 
sessions must be affirmed.— Order of sessions affirmed. 

131. Bex y. Tipton, T. T. 10 Q. 4.-9 B. ^ C. 888.— Upon appeal a. being of 
against an order of two justices, whereby James Smith, his wife and full age, enters 
children, were removed from the parish of Birmingham, in the county ^^ij^'feo^ 
of Warwick, to the parish of Tipton^ in the county of Stafford ; the j^^, ^^ follow* 
sessions confirmed the order, subject to the opinion of this Court on bg agreement 
the following case .^ James Smith, the pauper, gained a settlement (not under 

(rt) 6 B.^C. 97. 
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by hiring and service in the parish of Tipton^ in the year 1820 
About two years afterwards, he entered into the following agreement 
in writing with John Thompson, of King's Morton, in the county of 
Worcester. * ' An agreement made the 4th day of October 1 822, between 
J. Tompson,of King's Morton, in the county of Worcester, plumber, 
glazier, and painter, of the one part, and James Smith, a^sd about 
twenty-eight years, one of the sons of Jacob Smith, of the parish of 
Solihull, in the county of Warwick, of the other part. The said 
James Smith and Jacob Smith do severally promise and agree that 
the said James Smith shall and will serve the said /. Tompson as an 
articled servant for the term of four years, to commence from the 
4th of October 1822, to learn his art or trade of plumber, glazier, 
and painter, at the wages of 6s. a week for the first year, and Is, a 
week for the second year, 8s. for the third year, and 9s. a week for 
the fourth year ; and it is agreed that the said James Smith shall be 
considered as an out apprentice, and the said James Smith and 
Jacob Smith shall and will find and provide for the said James Smith 
sufficient meat, drink, washing, lodging, and clothing, and all other 
necessaries during the said term ; and the said James Smith shall and 
will do and perform gardening or any other work his master sball set 
him about during the said term. And in case the said James Smith 
, shall be ill and unable to work, or shall absent himself from his mas- 
ter's business, or lose any time during the said term, that the said 
master shall not pay him any wages during the time he shall be ill 
or lose any time as aforesaid. And that the said James Smith shall 
and will faithfully serve his said master in all lawful business during 
the said term, and shall and will behave himself honestly, orderly, 
and obedienUy during the said term, and the said John Tompson 
doth promise and agree that he will teach and instruct the smd Janu^ 
Smith in the art and mystery of a plumber, glazier, and painter, du- 
ring the said term, in the best manner that he can, and that he will 
pay the wages above set forth to the said James Smith during the said 
term, and the said parties do hereby severally bind themselves for 
the true and faithful performance of all the agreements above set forth 
at all times during the said term." This c^eement was signed by 
' the parties, and attested by two witnesses, but it was not sealed or 
stamped. The pauper served Tompson under this agreement for 
more than a year, and boarded and lodged during that time at Tomp- 
so7i*s house in the parish of King's Morton. — Bayley J. deliveied 
the judgment of the Court. In this case the pauper entered into an 
agreement that he would serve one Tompson as an articled servant 
for four years, to learn his art or trade of a plumber, at certain weekly 
wages therein mentioned ; and it was agreed that the pauper should 
be considered an out-apprentice. In this instrument, the character 
in which the pauper was to act is described both as that of an ar- 
ticled servant and of an apprentice. We must therefore look to the 
whole of the instrument to learn whether the parties contemplated the 
relation of master and servant, or that of master and apprentice. 
Now, first, it is not usual for a father to be a party to a contract 
whereby his son (of full age) contracts to serve. The fact of the 
pauper having contracted to do gardening or any other work does not 
necessarily shew that the parties contemplated a mere hiring. In 
J^ex V, Combe (a) tbe panpet v?^& \.o do ^xv^ otber work as well as 
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that of a carpenter, and yet th^pontract was considered to be an im- 
perfect contract of apprenticeship. So the stipulation to pay wages 
does not necessarily imply that the parties contemplated the relation . ^^ 
of master and servant. Here the master undertook to teach his 
trade to the pauper. Learning the trade, therefore was one great ob- 
ject of the parties to the contract. There is a provision in the instru- 
ment that if the pauper should be ill the master should not pay him 
any wages during the time of his illness. That is not an improper 
stipulation in a bargain for an apprenticeship ; but the law imposes 
on the master the obligation of providing for a servant during illness. 
There are some circumstances in this case tending to show that the 
parties contemplated a contract of apprenticeship, and others that 
they contemplated a contract of hiring. But, on the 'whole, as it 
appears that the main object of the parties was that the pauper 
should learn the trade of plumber, and as the court of quarter sessions 
may probably have thought the wages too low for a mere servant, we 
think that, though the case admits of great doubt, this contract was 
an imperfect contract of apjprenticeship. The order of sessions must, 
therefore, be confirmed. — Order of sessions confirmed. 

132. Rex V. Edingale, JE:. r. 10 & 11 G. 4.— -10 B. Sf C. 739.— Where a pauper 
Upon an appeal against an order of two justices, whereby Henry applied to a 
Brown, his wife and children, were removed from the township of ^^^^^ to take 
Edingale, in the county of Stafford, to the township of Clifton and pJ^Jce^'JinS" 
Haunton, the sessions quashed the order, subject to the opinion of the master said 
this Court on the following case : — The pauper, Henry Brown, be- he would not, 
fore the death of his father, which took place about thirty years ago, J^'"®,!^ ^® 
when the pauper was ten or eleven years of age, had used to work J^^^ the 
with his father at his trade of a tailor. After the death of his father, fanners, but 
he was put by his mother from time to time to work with other would take 
tailors, who paid him for the work he did. At the age of fourteen ^^ ^^ agfee- 
he went to live with John Tricklebank, a tailor residing in the town- ^^ • i^"i 
ship of Clifton and Haunton, under an agreement, the circum- week after- 
stances of which were as follow : — ^The pauper first saw Tricklebank wards it was 
when he went over to his shop on an errand for a suit of black, agreed between 
Tricklebank said the pauper was just such a one as he wanted ; he Jj® feAer-i*-^ 
thought he would suit him. The pauper said his mother would like law of the 
to make him an apprentice. Tricklebank said he would not take pauper that the 
him apprentice, because if he did he should offend the farmers : he P«»per should 
would take him on agreement for four years. A week after this, ^'^^ ^ ""**" 
Thornton the pauper's father-in-law, and the pauper, went over again to leam^s" 
to Tricklebank, and Thornton agreed with him that the pauper trade, to have 
should serve him four years. He was to go to him to learn his meat, drink, 
trade, to have meat, drink, washing, and lodging the whole time ; to J^J^J^ 
receive no money for the first two years, but 2s. 6d, a week for the whde time, 
last two years. It was said at the time when the agreement was and 2$, 6d\ 
made, that the pauper was to go to him to learn his trade. When '^eek for the 
the pauper had lived with Tricklebank under this agreement about a i^U'^ajT?^* 
year and eight weeks, his father-in-law having neglected to supply principal object 
him with clothes, Tricklebank agreed with the pauper to give him of the parties 
Is. 6d. a week from that time for the remainder of the term, instead being that the 
of 2s. 6d. a week for the last two years. In the third year the pan- £^J^^J^^ 
per, having quarrelled with his master, ran away and went to his ©f the iwater,* 
mother at Tamworth; upon which he was taken b^ TricWe^iauk \\^7a.\ft\«.* 
before a magistrate, who made him return to Vvis va«L«\.«t^ \i\\Xv >«\tfs«v ^sKsas^^'^swv- 



ti6 



tract of appren- 
ticeship, and 
not one of hir- 
ing 
vice< 



A pauper hired 
himself for a 
year, at 5J. 
wages, to his 
aunt, who 
occupied six 
acres of land ; 
when she had 
no work for 
him he was to 
work for any- 
body for his 
own benefit : 
Held, this was 
an exceptive 
hiring, and that 
ser?ice under it 
Sid act confer 
M seidmwot. 



8£TTLE4fElfT BY HIRING AVB »S&VfC£. 

he continued to liv« until the expiration of the four years, and re* 
maioed four days over to make up the lost time. During the whole 
time that he thus lived with Tricklebank he worked at his trade of 
a taibr, and did nothing else. He slept in the township of Clifton 
and Haunton during all the time. — Lord Tsnterden C. J. The 
question is, Whether the contract between the master and the pauper 
h to be considered a contract of apprenticeship or of hiring and 
service? If Uiat was a question of fact, as it may be, the sessions 
have decided it. If, on the other hand, it be a question of law for 
the decision of this Court, I am of opinion the contract was one of 
apprenticeship, and not one of hiring and service. We must form 
our judgment of the nature of the contract from the substance of the 
bargain between the parties. It appears that when the pauper first 
•saw the master, the latter said he would not take him as an appren- 
tice, because if he did he should offend the farmers ; but at the time 
when the agreement was finally made between the master and the 
pauper's fat]ber-in-law, it was stated that the pauper was to go to 
nim to learn his trade. That being the object of the parties, ex- 
pressed at the time of making the agreement, I cannot distinguish 
this from the case of Rex v. Comhe, which followed shortly after 
that of Rex v. St, Margaret* s King's Lynn^ in which the master 
offered to take a boy to learn his business; and that being the object 
for which he was to be taken, the C!ourt thought that there was not 
sufficient to warrant the sessions in finding that the relation of mas- 
ter and servant subsisted between those parties. — Baylet J. A 
plain intelligible rule is laid down in Rex v. St, Margaret's, King's 
Lynn, which was acted upon in Rex v. Combe , that where the sub- 
stantial object of the parties to a contract is to learn, and not to 
serve, the contract should be deemed one of apprenticeship, and not 
one of hiring and service. In this case, it is manifest that learning 
and teadiing were solely in the contemplation of the parties at the 
time when the contract was made. The sessions, theiefore, were 
right in coming to the conclusion, that it was an imperfect contract 
of apprenticeship. If it were a mere question of fact, we ought, be- 
fore we reverse their decision, to see clearly that there were not 
sufficient premises to warrant that conclusion, — Littledalb and 
Parke Js. concurred.-*— Order of sessions confirmed. 

133. Rex v. South Killingholm, JS. T. 10 & U G.4.--l(>5. ^ 
C. 802. — Upon an appeal against an order of two justices, whereby 
R. Robinson and his wife and family were removed from the parish 
of South Killingholmey in the parts of Lindsey and county, of XtV 
coln, to the parish of Elsham in the said parts and cpunty ; the ses- 
sions quashed the order, subject to the opinion of this Court on the 
following case : — ^The respondents proved a prima facie case in the 
appellants' parish oiElsham. The appellants proved that the pauper 
being unmarried and without child in 1823, hired himself for a year 
for 5L wages, and 5s. earnest, to his aunt, who resided in the parish 
of North Killingholme, and occupied six acres of land and kept two 
cows there : when his aunt had no work for him, he was to work for 
^ny body else for bis own beneQi;. The pauper entered the service, 
resided, and worked with his aunt during the whole year, except that 
in harvest time he worked for a fortnight with another person at 2s. 
per day, which he received Cot V\U oy<ci benefits sleepmg every night 
at his aunt's, and doing all l\ve >NotV ^V^ V^^ ^o\ \vvecv Vc^ ^<^ ^>i«s^ 
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moroing before he went to work, aod geiierally in the evening when 
he returned, unless it was too late. He received his wages at the 
expiration of the year. The next year he was hired to another mas- 
ter at 9/. wages. — Lord Tenterden C. J. The decisions certainly 
are not very distinguishable from each other, but I think this case 
comes nearer to Rex v. Edgmond (a), Rex v. Polesworth (6), and 
Rex v. Lydd (c), than to the more early ones. The parties to the 
contract must have contemplated some portion of the year when the 
aunt would not have employment for the pauper ; and if that be so, 
the contract did not include the whole year, but only such part of 
the year as she would have work for the pauper. — Bayley J. The 
fair meaning of the contract was, to limit the service of the party hired 
to that portion of the year durmg which the aunt might have occca- 
sion for it. — Littledale J. concurred. — Parke J. If the mean- 
ing of the words be taken to be that the aunt, when she did not choose 
to employ the pauper the whole year, might decline doing so, the 
contract of hiring was not for a year. And construing the woids of 
it according to their natural import, I think that was Uie fair mean- 
ing, and that this was an exceptive hiring. In Rex v. Ckertsey (d) 
the pauper was hired for a year, and was to ^' have her board and 
'' lodging, and such profits as she could make by keeping fowls, and 
*' what she could earn by her own labour." The latter words were 
considered by Ashhurst and Grose Js., to give her liberty to do such 
work as she could consistently witii the service which she was in the 
first instance bound to perform for her master. — Order of sessions 
quashed. 

134. Rex v. Frome Selwood, T.TA\GA.&\ W. 4.— 1 B.^Ad, A pauper was 
207. — Upon appeal against an order of two justices, whereby John hired for three 
Bagnall, his wife and children, were removed from the parish of Bir- J^'J^^ 
wnnghamy m the county of Warwick, to the parish ot Frome Sec- from six in the 
woodj in the county of Somerset , the sessions confirmed the order, morning to 
subject to the opinion of this Court on the following case ; — ^Tlie *®^®? •'* ^^ . 
pauper being settled at Frome Selwood, was hired by John Wright, Se winter^*** 
a bedstead-maker at Birmingham, on which occasion the following seven in the 
agreement in writing was entered into between the parties : — ^^ Arti- morning to 
" cles of agreement made the \6th day of August 1820, between ®*gM ^^ ^^® 
" John Bagnall of Birmingham, in the county of Warwick, bed- ^^"^^^^^ 
'* stead-maker, of the one part ; and John Wright of Birmingham ^ork for or 
'' afocesaid, bedstead-maker, of the other part. First, the said John serve any other 
" Bagnall doth undertake and agree with the said John Wright by pe«on : Held, 
" these presents, that he, /. Bagnall, in consideration of the wages ^^^ mWe^hir- 
" hereinafter agreed to be paid to him by the said /. Wright, shall ing, and no 
** and will, from the date hereof, for and during, and unto the iuU settlement was 
** end and term of three years from thence next ensuing, and fully to gained by a 
" be complete and ended, work for and serve the said J. Wright in **'^^ ^"^^^ **' 
'' the business and employment of a bedstead-maker, aikl in such 
^' particular branches thereof, as the said /. Wright shall from time 
*' to time think proper to employ him. And also that he, the said 
** J. Bagnall, shall and will, from time to time, during the continu- 
*^ ance of the aforesaid term, to the best of his power and capacity, 
'* make, manufacture, and complete such goods as shall from time 

(a) 3B.ifA. 107. (b) ^B.«i^C.l\&. 

(ij) 2JB.SfC. 764. (^d) % T.ll.yi. 
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" to time be given or delivered to him, or which he shall be requested 
<' to make. And also that he, the said J, BagnalU shall work from 
** six 0^ clock in the morning to seven in the evening in sufnmer, and 
" from seven in the winter to eight o clock in every working day 
**• during the said term, and shall not, nor will, during the said term, 
" work for or serve any other person whomsoever ; and the said J. 
*^ Wright J in consideration of such work and service, doth hereby 
'< undertake and agree with the said /. Bagnall to find him full em- 
*' ployment during the said term, and to pay him on Saturday night 
'' in every week for the first year 7$., the second year 8«., and the 
" third 9s." The pauper stayed in Wright's service in Birmingham 
for a year under the above agreement. The question for the opinion 
of this Court was, whether or not the pauper gained a settlement in 
Birmingham by the hiring and service above mentioned. — Batley 
J. The rule is, that if a party contract generally to serve in a parti- 
cular trade, though he may be bound to work only during the usual 
hours of work in that trade, yet by so working he will gain a settle- 
ment. But if it be made part of the bargain that the person hired 
shall serve for specific hours only, then the relation of master and 
servant does not subsist out of those hours, according to the maxim, 
expressio unius est exclusio alterius, and that is an exceptive hiring. 
In Rex V. Buckland Denham (a) there was an express exception io 
the contract ; the pauper was hired as a shearman, to serve for five 
years, to work shearman's hours only. The same observation applies 
to Rex V. Kingswinford (b). The hiring there was for seven years, 
to work for thirteen hours in the day {Sundays excepted). Rex v. 
Birmingham (c) goes further than either of those cases. The pauper 
there was hired for a year, to work from seven in the morning to 
seven in the evening, with liberty to make as much overwork as he 
pleased ; and as it was optional in him to do overwork or not, and as 
he might refuse to work more than thirteen hours, the Court held 
that there was an exception in the contract limiting the control of 
the master to the specific period of time therein mentioned. In the 
case of Rex v. North Nihley (d), the terms of the hiring were the 
same as in the present case. They do not admit of the distinction 
contended for with regard to the difference between serving and 
working. There the pauper was hired as a colt shearman, to work 
twelve hours each day, and that was held to be an exceptive hiring, 
upon the ground that the servant, to gain a settlement, must be 
under the control and coercion of the master the whole time of ser- 
vice. Now, in this case, although the servant could not have worked 
for any other master out of the stipulated hours, he might have 
worked for himself, or, at all events, might have refused to execute 
during those hours any commands of his master in his business. 
This, therefore, was an exceptive hiring, and no settlement was 
gained by the service under it. — Littledale J. 1 thought in Rex 
V. St, Johiiy Devizes, and I think now, that if the case were res in- 
tegra, an engagement to work thirteen hours in the day ought to give 
a settlement, being all the work that could be reasonably exacted. 
But it appears to me that the authorities are exclusive in &vour of 
the finding of the sessions. — Parke J. I think this case is governed 

(a) Burr. S. C. 694, 0>\ 4 T, R. 219. 

(c) 9B6i C. 925. W ^'t.^.'lV. 
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by the principle to be collected from Rex v. Birmingham (a), and It 
is to be observed that the agreement is not simply for service, but for 
service in a particular trade, so that the exception in the hours of 
working was an exception of the very thing which was the subject 
matter of the contract of hiring. — Order of sessions confirmed. 

135. Rex V. Nether Knutsford, H, T, 1 W. 4.—\ B, ^ Ad. The pauper, by 

726. — On appeal against an order of two justices, whereby George an unstamped 

Hamond diud his family were removed from the township of Nether J^^^l^^J^u""' 

Knutsford to the township of Pownall Fee, both in the county of father*^ a 

Chester, the sessions quashed the order, subject to the opinion of party, hired 

this Court on the following case : — In 1814, the pauper, who was himself in the 

then about fifteen years of age, and his father, and Thomas Webb, J^^^S °^ ^'tlT* 

all residing in Nether Knutsford, agreed that a pauper, who had jSt a^^myst^ 

previously worked for Webb upwards of three weeks, should continue of a cotton 

to serve him upon the terms contained in the following memorandum, weaver for three 

except as afterwards altered: — "This memorandum, made the 1st y®^.|?°i^ 

" day of December, 1814, between Thomas Webb,yre2L\er, of Nether SSJ^«^u 

** Knutsford, on the one part, and George Hamond, son of Peter he would keep, 

" Hamond, weaver, of Nether Knutsford, on the other part, viz. the all his lawful 

" aforenamed G, Hamond, of his own free will, together with the commands 

" united consent and authority of his father P. Hamond aforenamed, !!l!fiJ,rr7;L 
-^j, . y i«i»i*.«« ' i *'*" serve him 

" doth covenant, promise, and agree to hire himself in the service of faithfully for 

" Thomas Webb, to labour at the art, mystery, trade, or business of the said term. 
" a cotton weaver for the term of three years from the date above- ^y ***® **™® 
" mentioned unto the 1st day of December, 1817; his secrets he Se'^Mter^'i^. 
'' will keep, all his lawful commands he will strictly observe and dertook, as a 
** obey to the utmost of his power, he will serve him justly, truly, reward for 
" honestly, and faithfully for the term of three years above named. P^P®'** ^" 
" And the aforesaid Thomas Webb, on his part, doth covenant, pro- himlialf ^^* 
** mise, and agree with the above named G, Hamond and P, Hamond just earnings • 
" his father, that as a reward for all the honest and faithful labours and further 
" of his son G. Hamond in the above business for the term of three covenanted, as 
" years, he Thomas Webb will give him the one half of all his just ^eMaSln^fw"' 
" earnings in the above business, according to present prices, monthly, ^ industrious 
'' be they more or be they less ; and in addition to wages named, he services, to in- 
" will give him every other fent (6), on condition of having the free struct him in all 
" use of his father's fire for his son's accommodation the time he ^® art and mys- 
may want the same. And the aforesaid T, Webb, weaver, doth weaver ^to^'the'* 
covenant, promise, and agree with the aforenamed G. Hamond utmost of his 
and his father P, Hamond, that, as a complete compensation for power, in the 
" all the industrious services of the aforenamed G. Hamond, he ^^® *®"°* 
will instruct him (or cause him to be instructed) in all the art, njentwasrSiT* 
mystery, calling, business, or trade of a cotton weaver, to the ut- over, at the 
most of his power and ability so to do, in the above term of three word hire T, If. 
years above-mentioned. As witness our hands. Thomas Webb, 8J)[^.P*"P^ * 
" George Hamond. Peter Hamond." The memorandum was read was no ore- ^^ 
over in the presence of T. Webb, the pauper, and his father, by mium. At the 

making of the 
agreement nothing was said about work on Sundays ; the pauper did none on those days, and never 
did any but weaving. At the end of two years T. W. removed, and pauper served the rest of hU 
time out with his father. He lived with his father all the three years : 

Held, that the agreeement with T. W. was a defective contract of apprenticeship. 

(a) 9 B. * C. 925. 

(d) A part of inferior quality, usually cut off the end oH a coWon "^tfi^ 






St 



3S2 



A» hired him- 
self to serve for 
a year, but told 
his master at 
the time of the 
hiring, that he 
had been called 
upon to serve 
in the local 
militia the year 
beibre, and ex- 
pected to be 
called out again 
la the Msiy fol 
lowing. And 
it waa agreed 
tbatikeauuier 



SKXIMbBVBlfT BY HIRING AHD 8BEV1CE. 

Peter Bradburui who had prepared it. 'Nothing waa said about 
Sundays. At the word ''hire, Webb gave the pauper a shilling, 
but nothing was said by either of them ; and at the worda ''cause to 
" be instructed," the pauper's father objected to them, wbereapon 
Bradburn struck his pen through them, as appeared on the face of 
the memorandum. The pauper served T. Webb in Nether Knuts- 
Jbrd under this agreement for three years, and never did amy other 
work for his master but weaving. At the expiration of two= years, 
or thereabouts, Webb removed to Manchester , and the pauper re- 
mained in Nether Knutsford, and served the remainder of hM time 
out with his father. The pauper lived and lodged with his father in 
Nether Knutsford during the whole time, and on Sundays he stayed 
at home, and did no work for his master. Bradburn, who prepared 
the agreement, proved that no premium was given, and he was then 
stopped, by the Court quashing the order. — Lord Tbi^terden C. J. 
I am of opinion that this was a defective contract of apprenticeship, 
and not a hiring. We must look at the substance of the a^reemeat, 
rather than the precise words. The pauper is hired to Faboar at the 
art, mystery, trade, or business of a eotton weaver for three years^ 
(and it does not appear from the case that any other duty vras 
expected from, or was ever done by him) ; he promises the master 
that " his secrets he will keep, all his lawful commands he wiH 
*' strictly observe and obey to the utmost of his power,*^ in the terms 
usual in an indenture of apprenticeship. The master, on his part, 
undertakes to give him, as a reward for his honest and faithful 
labours, one half of his earnings ; and he further covenants, as a 
complete compensation for all the industrious services of the said 
G. Hamondf to instruct him in all the art, mystery, or busiaess of a 
cotton weaver, to the utmost of his power and ability. It appears ta 
me, from the whole of the stipulations taken together, that the con- 
tract was for apprenticeship, and not merely for service. Aa to the 
promise " to cause to be instructed," which the father objected to, 
I should consider that to have been struck out^ not with a view to 
giving up any claim to instruction, but to prevent the boy from be- 
ing handed over to another teacher. — Littledale J. concurred.— 
Taunton J. I am of the same opinion. And the parties them- 
selves seem to have put the construction upon the agreement which 
we now do ; for, when Webb removed to Manchester y the pauper is 
stated to have served the remainder of his time out with his father.— 
Order of sessions quashed. 

136. RexY, Elmley Castle,T. T.2 W, 4.-3 B. and Ad. 826.— On 
appeal against an order of two justices whereby G. Hall, his wife and 
cnild, were removed from Kemerton to Elmley Castle, the sessions 
confirmed the order, subject to the following case : — Hall the pauper 
hired himself on the 10th of October 1811, to Bluch of Elmley 
Castle, until Old Michaelmas-day in the following year, at 14^. 149. 
wages. Having been called upon to serve in the Warwickshire 
local militia in the course of the preceding year, he informed Bluck 
of that fact at the time of hiring, and at the same time told him, that 
he expected to be called out to serve again in the May following ; 
and it formed part of the agreement between them, that the pauper 
should allow his master to deduct out of his wages Is. a day for as 
many days as he should be abaexvX. oil ^tsVifc -^v^k tive militia. The 
pauper entered into the maalet'a ^etsvcfc, «t\^w^^ ^.^l^^th^^^ 
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who^e year in the appeUaDt parish , except foarteen days, during which should deduct 

he was absent on service with the militia. At the end of the year he ^^^ ^^ ^^^ 

received his wages, with the exception of 14s. which Bluck deducted J^^^ ^'* * ^^^ 

for the fourteen days' absence. — Lord Tf4Nterden C. J. I think days\The^ 

the pauper clearly gained a settlement in the parish of Elmley Castle, should be ab- 

and my opinion is founded on the terms of the contract of hiring, ^°t on service 

and the language of the sixty-fifth section of the 52 G. 3. c. 38. U *^ havS^^^^ed 

appears that the pauper, on the 10th of Oc^o^ 1811, hired himself undeTthat^on- 

to Old Michaelmas-day following ; and he informed his master, at tract a year all 

the time of hiring, that he had been called upon to serve in the militia but 14 dai^s, 

in the course of the preceding year, and expected to be again called ^^^^ ^^J^^ ^® 

^..4. * • al ni- r II • J •*. i. i»^i_ ^ was absent on 

out to serve m the May following ; and it was part of the agreement service in the 

that his master should deduct out of his wages Is. a day for as many militia, and It. 
days as the pauper should be absent on service in the militia. There & d^y ^^ <le- 
is nothing of absolute exception in the terms of the contract. The ^!**^^ ^°™t 
exception or condition, if any such there was, arose from the opera- wa8'h^^hi 
tion of law on the individual. He was a militia*man, and, as such, he thereby. and 
was bound by law to serve, if called upon so to do. Then the 48 G. hy virtue of the 
3. c. Ill «• 16. and the 52 G. 3. c. 38. s. 65. enact, "that no ballot, ^"^^g^f gg 
" enrolment, and service under this act, shall extend to make void, or ,^ 65.'gjJined a* 
** in any manner to effect, any indenture of apprenticeship or contract settlement. 
" of service between any master or servant, notwithstanding any cove- 
** nant or i^eement in any such indenture or contract, and no service 
" under this act, of any apprentice or servant, shall be deemed to be an 
" absence from service, or a breach of any covenantor agreement as to 
" any service or absence from service in any indenture of apprenticeship 
" or contract of service." The service of the pauper, therefore, in the 
militia, is not, in point of law, an absence from his service with his 
master. It is true, that in this case, the parties by their contract have 
provided, that while the pauper was serving in the militia, though, in 
point of law, he must be considered as serving his master, he was not 
to receive any wages. But that makes no difference ; the general 
words of the act are sufficient to enable us to say, that under such a 
contract as the present, and notice having been given at the time of 
hiring that the servant was liable to be called on to serve, he was, in 
point of law, serving his master while he was in the militia, so as to 
acquire a settlement by hiring and a service for a year. — Little- 
dale J. This case comes very near those of Rex» v. Westerleigh, (a) 
and Rex v. Winchcombe {b) ; but whether those decisions were right 
or not, the effect of the clauses in the militia act is to place this party 
in the same situation as if he had served the master during the time 
he was in the militia. — Parke J. This case is undoubtedly very 
like Rex v. Westerleigh (a), and Rex v. Winchcombe (6). In Rex 
V. Taunton St. James, (c), the objection was, that the pauper was not 
when he hired himself, capable of making an absolute contract to 
serve for a year, and, therefore^ having made such contract without 
reference to his liability as a militia-man, he was not lawfully hired 
for a year^ and gained no settlement. But here, the pauper did 
communicate the fact of his being a militia-man to the master. There 
is nothing in that case to shew that under such circumstances a ser- 
vice in tlie militia may not be considered as service. to the master. — 
Ta.om-ton J. I am of the same opinion, and I think the sessions 

(a) Burr. S. C. 753. (b) Dougl. 391. {t) ^ B. ^ C«^\. 
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would have done better not to send up this case. Rex v. West^* 
leighf and Rex v. Winchcombe^ were decided by Judges who 
were eminent sessions lawyers,and I think the principles upon which 
those decisions took place are correctly stated by Mr. Nolan^ in his 
Treatise on the Poor Laws. Rex v. Holsworthy (a) was decided 
on the ground that the pauper did not, at the time of hiring, inform 
his master that he was a militia^man. Here the pauper did so. 
There was a good hiring for a year. The statute enacts, that no 
service in the militia shall be deemed to be an absence from service 
with the master; but, independently of tliat statute, my opinion, 
founded on the decisions of Rex v. Westerleigh and Rex v. Winch' 
combef would have been the same. Order of sessions confirmed. 



A hiring on 
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137. Rexw. Worminghall, T. T. 57 G.3,-^6 M.^ S. 350.— 
On appeal y the quarter sessions quashed an order for the removal of 
James Price, and Ann his wife and two children, from the parish of 
Worminghally in the county of Bucks, to the parish of Iffley^ in the 
county of Oxford ; subject to the opinion of this Court on the follow- 
ingcase: — The pauper was hired, in 1807, at Thame second fair, 
which is always held on the Tuesday next after old Michaelmas -day, 
and in this year happened on the 13th October, to serve Mr. Wright 
of Worminghall till the 1 1th October following, at the wages of eight 
guineas and 6s. 3d. He served Mr. Wright in Worminghall till the 
said 11th October 1808, on which day he received his full wages, 
and quitted the service. The year 1808, was leap-year. The ques- 
tion for the opinion of the Court is, Whether this was a sufficient 
hiring for a year, so as, with the said service, to confer a settlement 
in Worminghall. — Lord Ellenborough C« J. In those years, 
which consist of 366 days, a hiring and service for a year must be for 
that same number of days ; in like manner as when the year has 365 
days, it must have continuance during that number. — Bay let J. 
One day was wanting to complete the year ; for in leap-year, the sta- 
tute {b) enacts that the year shall consist of 366 days. — Holrotd J. 
The statute for regulating the bissextile year ordains, that in leap-year 
the intercalary day, with the day preceding it, shall be accounted as 
one day (c). — Order of sessions quashed. 

138. Rexy.Roxby,M.T. 10G.4.— 10 B. 5- C. 51.— Upon an ap- 
peal against an order of two justices, whereby R. Farmery ^ his wife, 
and children, were removed from the parish of Roxby, in the parts 
of Lindsey, in the county of Lincoln, to the parish of Winterton, in 
the same parts and county, the sessions quashed the order, subject to 
the opinion of this Court on the following case : — ^The pauper, being 
unmarried and without children, was hired before Old May-day 1819 
(13th of May), to serve James Barratt, in the parish of WifUerton, 
from the said Old May -day to Old May -day 1820, as a servant in 
husbandry, at 16/. wages. The pauper served Barratt, in Winter- 
ton, until the 11th May 1820, when, wishing to visit his friends, 
fifteen miles distant, and to attend some statutes on the 12th of May 
on the way there, and avoid returning back to his master, he re- 
quested his master's permission to go for altogether; and they settled 



(a) 6B.8^C. 282. 



(b>a\G.*l.c.'ia. 



V.t^'jLXB.,^. 
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the pauper's wages, and part was deducted^ for the time he had to 
serve. The pauper slept at his master's house, with his permission, 
on the evening of the 11th of May^ and finally left his master's on 
the 12th, (1820 was leap-year). The Court of quarter sessions con- 
sidered this a dissolution of the contract. — Lord Tenter den C. J. 
The question whether there was in this case a dissolution of the eon- 
tract, or dispensation with the service, was for the sessions to decide, 
and they have decided it. I should not be disposed to interfere with 
their judgment, even if I thought it was wrong, which 1 do not : as 
to the other point, I think that the year for which the pauper con- 
tracted to serve, was one of 366 days. He did not serve that number 
of days, therefore there was not a year's service. — Bayley J. Tlie 
statute 24 G. 2. c. 23. s. 2. enacts, that leap-year shall consist of 
366 days. — Order of sessions confirmed, (a) 

a 

Of conditional Hiring, — 2 Bott, pi. 362. 

139. Rex V. Saint John, Devizes, T.T. 10 G. 4. — 9 B. 4* C. A pttfper hind 
896. — Upon an appeal against an order for the removal of Prudence l»«i«e" to J.B., 
Abrahams from Chippenham to Devizes ; the sessions confirmed the ^LT^^i^ ?** 
order, subject to the opinion of this Court on the following case : — yean^at^w^y 
The pauper being at the time settled in Saint John Devizes, on Fe- wages. I'hera 
kruary 6th, 1826, was hired by the foreman of one Spiers under the ^»» » »tipula- 
fdlowing agreement, which was signed by the parties named in it : — **°" ^^ ^J . 
" Prudence Abrahams of Brumham, in the county of Wilts, silk tS(M^Mr 
" winder or weaver, with the consent and approbation of her father should observe 
" Robet Abrahams, hereby hires herself to Mr. Joseph Spiers of Chip- and obey all the 
" penham, to work in his factory as silk winder or weaver for four years f"^®* *"4 ^!^' 
** from this day. And Mr. /. jSjpiers agrees to pay for the services of focuwy.^s^U 
'' the said Prudence Abrahams 2s. a week for the first year, Zs, per with r^aid to 
* * week for the second year, 4s. per week for the third year, 5s. per week the hoius of 
" for the fourth year, and 5s, per week for the fifth year, subject to a *J*«''*l"w* ^ 
"proportionate reduction being made for loss of time occasioned by mo^aii?ot^r 
" sickness, or her being otherwise absent from work. And it is hereby particulars of 
" agreed that the said Prudence Abrahams shall in all things observe working. The 
" and obey all the rules and regulations of the said Mr. J. Spiers, as KS^u ^^ . 
•* well with regard to the hours of attendance and of work, as the ^^^^ twdve* 
** mode and other particulars of working ; and shall in all things what- hours a day ; 
** soever conduct herself faithfully, honestly, and diligently, in her said but the rales of 
** engagement, and as a good servant ought to do. It is also agreed ^^^ fectory wore 
" that in case the said Prudence Abrahams shall unnecessarily waste ^"aby tl» 
*'or odierwise lose, destroy, or make away with the silk entrusted to master: Held, 
/' her, that she shall pay such reasonable compensation to Spiers as his that this was 
" superintendent shall appoint. If at the expiratbn of the above period ?****" ^^^SSS?" 
^* the said Prudence Abrahams shall have behaved wdl, shall have ^^uh^uuI 
^ done her work well, and shall in every respect have duly pierfonned that a settle- 
** this engagement, but not otherwise, Mr. J. Spiers promises to give nwntwas 
*♦ the said Prudence Abrahams the sum of 3Z. as a gratuity and lennnrd 8^«^ ^ ■»■ 
" for her good conduct, over and above the wedcly wages above spee^ ** "" *^ 
** fiedy subject nevertheless to any deduction which mayhavenccnied in 
** the respect of absence by reason of sickness or otherwise above men^ 
** tiooed^ ' * When the pauper exeoirtcd. the agteementi the fbieman 

* • 



226 



SETTLEMENT BT kiRIVO AKD SERVICE. 

told her that she must observe the working hours, and if (*ertftia work 
was not done, must work twelve hours a day* The pauper entered 
on her service the day she executed the agreement. Rules for the 
factory had not at that time been reduced to vnriting. The foreman 
said they existed only in the breast of the master, but were known to 
and acted on by the work-people. They were during the service of 
the pauper occasionally altered in spme respects by the master alone ; 
but the foreman stated that the rule as to the hours of work was never 
changed . Time, however, was at first allowed for tea, which allowance 
was afterwards revoked by the master's sole authority. Under this hiring, 
the pauper served a year in Chippenkamy and becoming afterwardii 
chargeable, was removed to St, John's Devizes ; which removal was 
the subject of the appeal. — ^The question was, whether this was an 
exceptive hiring, and whether the parol evidence had been properiy 
received. — Bayley, J. Where there is in a contract of hiring, an 
express exception of any particular time, so that during that time the 
master cannot exercise any control over the servant, that is not a 
hiring for a year, and a settlement cannot be gained by service under 
it. We must look to the terms of the contract to learn what the bar- 
gain was in this case. By the agreement, the servant stipulates to 
obey all the rules of the factory with regard to the hours of attendance. 
In every contract of hiring, the law will imply that the party hired 
shall work at all reasonable hours when required. Generally speak- 
ing, the ordinary working hours in a manufactory are twelve noon 
per day; but it does not therefore follow that the master may not on 
extraordinary occasions require his servants to work at other hours ; 
and whether he does so or not, the relation of master and servant 
continues during the whole day. It does not appear by this ease, 
what the specific rules and regulations were as to hours of work. But 
assuming that one of them was, that the servant was to work twelve 
hours per day ; yet inasmuch as the regulations might be, and were, 
from time to time altered by the master, the stipulation that the ser- 
vant should obey the rules and regulations of the factory with regard 
to hours of woric, did not give the servant any right to say that the 
master should not require her services at all reasonable hours. Such 
a stipulation does not necessarily imply that she is not to work be- 
yond certain hours. The true meaning of this agreement is, that 
tlie relation of master and servant was to continue the whole day. 
There is no express exception in the contract, and no remission of 
service but such as the law will imply in every contract of hiring. The 
order of sessions must therefore be quashed.-^— Littledale J. To 
constitute a yearly hiring, the relation of master and servant must 
subsist during the whole year, and during the whole of every day in 
the year. It has been held in several cases, that a hiring in terms for 
a year, the servant to work for so many hours a day, is an exceptive 
hiring. Those cases have gone to a great extent It seems to me 
that unless by the terms of such a contract there is an express ex- 
ception, shewing that the relation of master and servant is not to 
subsist during the whole year, or during the whole of every day in 
the year for which the contract has been made ; it is a yearly hhring. 
By the contract in this case, the servant was to conform herdtlf to 
the ruies and regulations of the factory. That is a stipulation iHiich 
the law would imply in everj conli^cx ol\v\\vw^\ ^\id we cannot firom 
that infer that there was an encwpldsii ol «a^ ^^^^l >Qs&st>\>»Kfi% 
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which therelatbn of mMter and servant was not to exist. — Pauke J. 
I have no doubt that any thing which passed by parol between the 
foreman and the pauper, was not admissible evidence to explain the 
agreement. It is said that there is an exception in the agreement, 
1^ reason of that stipulation^ whereby the pauper agreed to obey the 
rules and regulations of the factory. But that imports no more than 
a contract to obey the wders of her master, which is a term implied 
in every contract of hiring. '-^ Order of sessions quashed. 

140. Rex v. Birmingham, T.T.IO G. 4.-^9 B. ^ C. 925.— Upon A psuper #m 
an appeal against an order of two justices, whereby W, Steam, his W««^fof ftyesr, 
wife and children, were removed from the parish of Birmingham in 4^^J2.^idiS** 
the county of Warwick, to the township of AtherstoTie in the said we«k/Mwork 
county ; the sessions confirmed the order, subject to the opinion of fttmi irix in the 
this Court on the following case :— W. Steam, the pauper, being set* ww^^*^ *o 
Ued at Atherstone^ and unmarried, went to live with James Owen, a ^*i,^ ^ 
button-*caster, of Birmingham* After he had been with him some nbertyto uske 
time, Owen hired him for a year at the wages of 4^. 6d, per week ; as much over- 
nothing was said about Sundays* It was a part of the terms of ^^^^ ^ ^^ 
hiring that the pauper was to work from six in the morning to seven ^^fl^ig ^^ aJ, 
in the evening, and might make as much overwork as he chose. He exceptive hiring, 
received earnest when he was hired. He served his master under this and that no 
contract for a.year, during which he lived in his master's house and settlement was 
boarded himself^ he lived there on Sundays as well as week days, gamed by mfy- 
and on Sunday morning he used to ask if any thing was to be done, ^^^ 

and if there was, he did it. He made a good deal of money by over- 
work, but never did any for any one but the master, and was never 
paid for it but by him ; he was allowed 2d. an hour for overwork. 
At the expiration of the first year, he was hired by Owen for a second 
year on the same terms, except that he was to have 6$. 6d. per week 
wages, and 4d. an hour overwork. He served the whole of the second 
year. He was then hired for and served a third year upon the same 
terms, except that he was to have 6s. a week, and 6d, an hour for. 
overwork. — Bayley J. This case is very different from Hexy. 
Byker. There the pauper was hired by indenture, and the master 
was to pay Is. lOd. for every good day's work not exceeding fourtieen 
hoars (and 2d. per day when that time was exceeded), and the Court, 
thought that the time was only mentioned as the measure of the 
wages, and that the contract did not impose any limit upon what 
reasonably was required by the master, and that the relation of 
master and servant continued during the whole twenty-four hours. 
Bui in this case there was a stipulation that the pauper was to work 
from six in the morning till seven in the evening, and might make as 
much overwork as he chose. It was optional in him to do overwoiic 
or not. He had a right to say to his master, I have worked thirteen 
hours, and will not work more. This is clearly an exception in the 
contract, limiting the control of the master to the specific period of 
time therein mentioned. — Littledale and Pakkb Js. concurred.—- 
Order of sessions confirmed. 

141. Rex V. Farleigh Wallop, T. T. 11 G. 4. & 1 1^.4.— Apauperwas 
I B. S^ Ad. 336.— Upon appeal against an order of two justices, hired to serve 
whei^y John Bullpett and his wife were removed from the parish of ^^^[^^^ 
Basingstoke in the county of Southampton, to the parish of Farleigh niAKiiMJLtMix^'^ 
Wallop in the same county^ the sessions conftrmed lYie ot^ec^ %vi^^t^\. ^^^ xsa&nk&v^ 
to the opinion of this Court on the following ca»e :— Itv \5[ie fe«X ^^^ ^^ ^"^^^ ^^"^ 

q2 
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he should have of January 1824, the pauper was hired by Mr. Faithful in the parish 
a sale the of Farleigh Wallopy to serve as under-K^arter from that time till the 

eo'^^n a few* following Michaelmas at 3s. 6d. a week, and \l. at Michaelmas for 
months the wages. The pauper served till Michaelmas 1824, when Faithful 
master had a again hired him till the following Michaelmas^ if he had no sale, at 
sale, and the 3^, g^. a week, and 31. at Michaelmas for wages ; if he should have 
SdS^'that the ^ ^^^^ ^^® pauper was to go. The pauper served till February 1825, 
hiring was a when Faithful had a sale, and the pauper went away from his service, 
good contract having received \L 10s. from Faithful for wages. It was contended, 
for a year, and on the part of the appellants, that the latter hiring was not a hiring 
SeSenrS'uie^* ^^^ ® ^^^^ ' ^^^ *^ ^®® liable to be defeated by a contingency within 
master a year, ^^^ ye&r» which contingency happened within that period. The ses- 
and part of that sions, however, held, that it was a sufficient yearly hiring to allow 
time under such of the service under it being connected with the previous service, and 
^^iMd**'™t& - ^^^*' therefore, a settlement was gained in the appellant parish. — 
meat. ' Batlet J. I am of opinion that there was in this case a sufficient 

hiring and service to confer a settlement. The statute 3 W. Sf Ml 
. c. 1 1. s. 7. enacts, '' that if any unmarried person, not having child 
*' or children, shall be lawfully hired into any parish or town fbr one 
** year, such service shall be adjudged and deemed a good settle- 
** ment;*' the subsequent statute 8 & 9 W. 3. c. 30. s. 4., requires 
that the person so hired shall continue and abide in the same service 
for the space of one whole year. The question in this case, is, whether 
the pauper was lawfully hired for a year within the meaning of the 
former statute ? In order to form a judgment whether there was a 
hiring for a year, we must look to what took place at the time of 
the hiring. The sessions find, that at Michaelmas 1824, Faithful 
hired the pauper till the following Michaelmas^ if he should have no 
sale, at 3s. 6d. per week, and 31, at Michaelmas for wages ; if he 
should have a sale the pauper was to go. There was liberty, there- 
fore, reserved to the master to put an end to the contract of hiring 
within the year. But until he exercised that liberty the hiring was for a 
year. The pauper was under an obligation to serve for a year, provided 
the master required his service for that period and did not do any thing 
to determine the contract. A hiring may be for a year absolutely or 
conditionally ; in either case it is a hiring for a year. Here the pau- 
per served more than eight months before Michaelmas 1824 : then 
that which I consider a hiring for one year, within the statute 3 W. 
Sf M. c. 11. s. 7., took place, and there was a service of four months 
pnder the yearly hiring. It is quite clear, that service for the whole 
year, under the yearly hiring, is not necessary to confer a settlement. 
Here the pauper served more than a year under two hirings, and one 
of them was for a year. If he had left the service of his master after 
he had served under the two hirings for a year, but before any sale 
had been determined on, he would have been settled in the parish 
where he resided the last forty days before he quitted the service. In 
that case it would have been wholly immaterial, whether there had 
been any sale or not. A settlement once gained cannot be defeated 
by a subsequent event. There having been a service for a year, and 
the service in part having been under a yearly hiring, I am of opinion 
that a settlement was gained. — Pa rke J. I am of the same opmion. 
The case depends on the statutes 3 W.Sf M.c. II. s.7. and the 
8 & 9 W, Sf M. c. 30. s. 4. TVia ^\%\. o'l ^<»m^ ^Xj^Mtes requires a 
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hiring for a year, and the second a service for a year, but the whole 
service need not be under the yearly hiring. The sessions have found 
that there was a hiring from Michaelmas 1824 to Michaelmas 1825, 
determinable in a given event, viz. in case the master should have a 
sale. That was a hiring for a year defeasible within the year by matter 
subsequent, and such a contract is a good hiring for a year within 
the meaning of the statute. There was altogether more than a year's 
service, and part of that service was under the yearly hiring. No 
case has been cited to shew that a settlement once obtained can be 
defeated ab initio by matter subsequent ; and there is no reason for 
our so holding, looking either at the words of the act of parliament 
or decided cases ; for the pauper has been lawfully hired into the pa- 
rish within the words of the 3 W.Sf M. c. II* s, 7,, and having been 
so hired, has continued and abided in the same service so as to satisfy 
the words of the statute 8 & 9 W Sf M. c. 30. s. 4. I cannot distin- 
guish this from a case where the contract being originally for a year, 
has been dissolved within the year by mutual consent. In that case 
a settlement would be gained, provided there has been in the whole a 
year's service. — Order of sessions confirmed. 



Of several Hirings, — 2 Bott, pi. 387. 

142. Rex v. Harhury, T.TA\GA.&\ W. 4.— I B. ^ Ad. 360.— Pauper was 
Upon an appeal against an order of two justices, whereby Richard Jji^^y ^^* 
Gardner was removed from the parish of Harbury^ in the county of ^f^ aword- 
Warwick, to Snitterjield, in the same county, the sessions quashed ingly) for fifty- 
the order, subject to the opinion of this Court on the following case : one weeks, 
— ^The pauper was hired on the 20th of September 1823, to serve 0®^**'% 
Mr. Richard Smith of Snitterjield, the appellant parish, for fifty-one 13^^ ^ During 
weeks. The pauper went into Mr. jSmiM's service on the 18th of .that term he 
October 1823, and served Mr. Smith for fifty-one weeks. On the made a new 
8th of September 1 824, Mr. Smith again hired the pauper for a year, contract with 
to commence from the Old Michaelmas ensuing. The pauper re- ^^ comni^noe 
mained in Mr. Smith's house, and worked for him regularly, from at the ensuing 
the 18th of Oc^o6er 1823 until about three weeks before Old Michael- Old Michael- 
mas 1825. He served under the said yearly hiring till about three ^^'*^^?^ ^^ 
weeks before the Old Michaelmas, when the contract was dissolved. 1824 That 
The case merely stated these facts ; no point was submitted for the year being 
opinion of the Court. — Bayley J. There was no express hiring leap year, the 
for the 10th of October, but there was a continuation of the service, *®"" of fifty- 
not, as it appears, objected to by his master. Rex v. Dawlish ap- pfredOctoterQ 
plies. — LiTTLED ALE J . The words of the case are sufficiently strong. The sessions 
We cannot understand from them that the pauper worked as a ser- found that <' the 
vant on all the other days, but not on the lOtn. — Parke J. The ses- P*'?P«f.»- , 
sions have, in substance, found a continued service from October 18, h^^ai^ 
1823, until the dissolution in 1825. I think their conclusion upon worked for him 
the facts as found by them is wrong. — Order of sessions quashed. regularly, from 

the 18th of 
October 1823 until about three weeks before Old Michaelinas 1825 ;" but they quashed an order 
grounded on the settlement supposed to have been acc^uired under these circumstances : 

The Court held, that the case shewed a continuing service on the 10th of October 1824, which 
might be coupled with the two services under express hirings, so as to confer a aettUin«Ql^'«&^^So!6\ 
quashed the order of sessions. 
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SETTLEMJUit BY lilMHO AMD SERVICE. 



A hired ser- 
▼ant is settled 
in that parish 
in which he last 
completes a 
forty days' resi- 
dence, although 
he performs no 
service there for 
his master. 



To gain a settle- 
ment by hirine 
and service, the 
whole forty 
days' residence 
neSMlnothe 
within the com- 
pass of a year 
from the time 



Of Service in different Places. 2 BoU, pi. 4 1 3. 

143. Rex y. Inhahitanti of Dremerckwny E. T. 2 W. 4.-3 B. 
I* Ad- 420.-^On appeal against an order of two iuatices, whereby 
John WilH(Wi8f his wife and children, were removea from the parish 
of Northop, in the county of Flint, to Dremerchiony in the same 
couotyy the sessions confirmed the order of removal, suliigect to the 
opinion of this Court on the following case : — ^The pauper, John 
Williams y hired with one W. Evans , for a year, from the 1st of May 
1819, to the 1st of May 1820, and served with him for a year, re- 
siding in Dremerchionf from the 1st of May 1819, until November 
in the same year, when he married. From that time he resided on 
the week days, from Monday to Saturday evening, at his master^s 
bouse in Dremerchiony during which time he was working for his 
master; but Saturday night, the whole of Sunday, and until Mon- 
day morning, the pauper passed with his wife in St, Asaph parish. 
The pauper's year expired on Sunday the 30th of April 1820. He 
had slept the night before in St. Asaph, and he slept there thatn^t 
(SuTiday night) also, and on Monday morning he returned to his 
master's residence in Dremerchion, and commenced working as a 
day-labourer. The contract of hiring was agreed by the pauper and 
his master not to be dissolved by the marriage in November 1819. 
The pauper slept more than forty nights during the year in St\ Asaph, 
but no part of the time passed in St.Asaphvi^ in furtherance of the 
service, being only allowed by the pauper's master as an indulgence, 
nor was there any service in fact performed by the pauper tor bis 
master in St. Asaph. The question reserved was, whether the pauper 
was properly removed to Vremerchion. — Lord Tenterden, C. J. 
There is a distinction reco&;nised in several cases between apprentices 
and hired servants. The last parish in which the servant completes 
a forty days' residence, is that m which he is settled. But as to ap- 
prentices, the residence must be in furtherance of the contract of 
apprenticeship. The 7th and 8th sections of the 3 W. ^ M. c. 11. 
are differently worded : the 7th provides that if a party be hired into 
any parish, such service shall be a good settlement ; the 8th requires 
a binding and inhabitation in the parish. Why there should have 
been such a distinction, I do not know, but it haa been made, Eex v. 
Hedsor (a) is a stronger case than this : there the sleeping out of 
the master's parish was without his consent. — Lxttledale J. con- 
curred. — Parke J. It is clearly established that a servant is settled 
in the parish where he sleeps for the last 40 days of his service. 
Here it is agreed that there was no dissolution of the contract.^— 
Patteson J. concurred.— Order of sessions quashed. 

144. Rex v. Child Okeford, T. T. 2 W. 4.-3 B. ^ Ad. 809.— Upon 
appeal against an order of two justices, whereby E. Miller was re- 
moved from the parish of Child Okeford to the parish of MarnhuUf 
both in the county o( Dorset : the sessions quashed the order, subject 
to the opinion of this Court on the following case : — On the 17th of 
April 1825, the pauper was hired to serve Mr. /. Rossiter, in Child 
Okeford, as a servant in husbandry at five guineas a year. He served 
him under that agreement till the 11th of April 1826, when the 



(o) Cald. &\* ^ BoU, -pi. ^^!>. 



SVIPSMC9 or Hl&INO AND SftRVICE. 231 

pauper made a fresh agreement with his master at 5f. a week as an hiring. A 
out-door servant, and senred him under thia agreement for upwards wnrant was 
.of two months. The service was never discontinued, nor was the ^"th^^xyV*?' 
nature of it changed, except as to the pauper becoming an out-door j^^^i 1325, and 
servant, from the 11th of April 1826. The pauper resided from served in parish 
the 17th of April 1825 till the dd of May following in the parish of ^- till the llth 
Child Okeford. On the 3d of May 1825, he accompanied his mas- ^^^^ ^^^^ 
ter to and resided in that of Marnkull till the 6th of April 1826, afresh agree- 
when he returned with his master to Child Okefordj and resided ment with his 
there during the remainder of his service, under the first agreement, master as a 
from the 6th to the llth of April, and under the second agreement, **J^'y ^'^*' 
upwards of two months. — Lord Tenterdem C. J. The authorities ^ serve under 
establish that, in order to gain a settlement by hiring and service, that agreement 
some part of the forty days' residence must be while the party is for upwards of 
serving under a yearly contract. It is now sought to add another JJ° "^SS** 
term to that, namely, that the whole forty days' residence shall be pans^ii. fimn 
within a year from the time of the yearly hiring. Rex v. Denham (a) the 17th of 
does not go so far. Nothing was said in that case as to the time ^v^'^ to the 3d 
when the computation of the year was to commence. Lord Ellen^ ^^\^^^ ^^^' 
borough there dwells upon the inconvenience which would result Z^j^ hUi^- 
from picking out a few days' service in several years, and thus ex- ter to and re- 
tending the enquiry in a case of settlement, through an unreasonable sided in another 
period of time ; but all that is decided there is, that to give a set- P^*^ ^^ ??® 
tlement by hiring and service, there should be forty days' residence 1325, fj^ ih^^ 
within the compass of one year. It is not said, that that year is to returned with 
be computed from the time of making the yearly contract. There his master to 
is no ground for holding that it must be so reckoned.— Littledale P"i|jJ^'^:' ^^ 
J. It is sufficient if the forty days' residence be within the compass J[^,y. Uw re- 
of a year ; it need not be within one year from the yearly hiring.—- mainder of his 
Parke J. having been present only during a part of the argument, service, viz. 
declined giving any opinion. — ^Taunton J. concurred. — Order of wnder the first 
sessions confirmed. tTeSTto t^*" 

] Ith of Aftil, and. under the second for two months : Held, that he gained a settlement in A, 



Of Evidence of Hiring and Service, — 2 Bott, pi. 488. 

145. Rex V. Northwingfield, H. T. 1 W. 4.— 1 B. ^ Ad. 912.— A female pau- 

Upon appeal against an order of two justices, whereby Sarah Hughes^ P«' ^^^ 

single woman, was removed from Woodthorpe to Northwingfield, J^^h^j^fo, a 

the sessions confirmed the order, subject to the opinion of this Court y^^ ^y contract 

on the following case : — The pauper was bon^ fide hired as a house- m wridng» 

keeper by H, H., in Northwingfield in October 1810, by an agree- T^^^^***^* 

ment in writing for a year, at AOL per annum wages. She entered pJJJSJJto'** 

into the service in pursuance of her agreement, and staid in the same shewl^her 

(in the appellant parish) until February following, when Mrs. H, cross-ezamina- 

returned home, and she then left. Some time after she had been in tion that ah« 

had agreed not 

only to serve but to cohabit with her master : it being already in evidence that she had in fact coha- 
bited with him during her residence in his family under the hinng : the sessions refused the evidenoa, 
on tba ground that no proof of a consideration which did not appear on the written agreameBt* was 
admissible : Held, that the evidence ought to have been received, for the purpose of aMartaining 
whether the consideration for the hiring was wholly or in part cohabitation. 

(a) 1 M. Sf 5.221. 2 Bolt.pl. 4\0. 
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Mr. HJ% service, the began to sleep with him. No agteemmil, w«i 
made on this subject before she came into the senrice. She per- 
formed all the duties of a housekeeper, and lived with the other ser^ 
vants, and sometimes paid for articles wanted in the house, and was 
repaid by Mr, H, Upon leaving Mr. ^.'s, she went to Xondcm, and 
shortly afterwards Mr. and Mrs. H,^ came to London^ and he hired 
her a second time, by a written agreement, for a year, as a servant, 
at the same wages as under the first agreement. According to this 
contract she entered again into Mr. H.\ service, in the appellant 
parish, and served him there for many years, and until he died, 
living in and managing his house and superintending his servants 
preciselv as under the first hiring. She received her wages, bat at 
times, from necessity, expended a part of them in paying the ex- 
penses of Mr. fT.'s house; and she provided herself with clothes. 
The former cohabitation between her and her master was continued. 
The second written agreement having been lost, and the loss of it 
proved, the pauper gave parol evidence of the terms of it to the effect 
before stated. The appellants then proposed to cross-examine her, 
for the purpose of proving that the contract of hiring was founded 
in part upon the pauper's agreement to cohabit with her mas- 
ter, in which case the hiring would be ^'turpis contractus," and 
could not confer a settlement. The respondents objected, that no 
evidence ought to be received of a consideration that did not appear 
upon the written agreement, and the Court concurred in the objec- 
tion, and refused to receive the evidence. The question reserved 
was, whether the evidence ought to have been admitted or not.— 
Lord Tenterdek C. J. This contract may have been either a con- 
tract for service or for cohabition or for both. In the first case a 
settlement would clearly be gained by a service under it; in the 
second it would be clearly void, and no settlement could be gamed 
if it were for both, then it is said that the contract is divisible, and 
good for so much as is legal but void for the residue. As to that it 
is unnecessary to say anything at present. The evidence should 
have been received to ascertain the nature of the contract, and the 
case must be therefore sent back to the sessions. — ^The rest of the 
Court concurred. — Case sent back to sessions. 

SETTLEMENT BT APPRENTICESHIP. 

Of the binding necessary to gdin a Settlement. — i Bott, pi. 516. 

The 66 G. 3. 146. Rex v. Stoke Damerel, M. 7*. 8 G. 4.-— 7 B. ^ C 563. 

«. 139. s. 11. — Upon appeal against an order of two justices, whereby Jane CoU- 

recited, that die ^j^w was removed from the parish of Stoke Damerel to the parish of 

Sona'SMted Ckarles, in the borough of Ply mouthy both in the county of Devon ; 

by the 43 EltM. the sessions (juashed the order, subject to the opinion of this Court, 

werefire9ueiitly on the following case: — ^The pauper, Jane Coleman, daughter of 

ei^ed m the Thomas Coleman, of the parish of Stoke Damerel, in the county of 

pw'cfudwn, ^evon, was bound an apprentice on the I6th October 1823, to Jere- 

lAd that the ' tntaA Ellis, of the parish of Charles, within the borough of Plymouth, 

pfemiumof ap- in the said county. The indenture, which was on a 1/. stamp, was 

^1^^^ "^ executed by the master, the pauper, and her father, but not 6y the 

/wvkM frynt- overseers of the poor of the parisK oi Stoke DamereZ (who were not 

ruA cBcen, ' parties thereto) and tl\e foWoNnn^ ^OTi^xkti^Nii^'iitvXXKQL^TL^t^TMs:- 
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ipiil of the tame x^-^** Devon to wit ; We, whose names are hereunder who were thui 

written, justices of the peace for the county aforesaid, whereof one is ^9\Aed to bind 

4if the quorum, do consent and allow to the putting forth Jane Cole- T^ P^^4~ 

*• J* * *i. • * A J • r ^i- 'J "fw* without 

mum, an apprentice, accordmg to the mtent and meanmg of the said the sanction of 

indenture/ This allowance was signed by JS. Lockyer and S» Pym^ justices of the 

two justices of the peace for the county of Devon, but was not under v^^b, and then 

their seals* Upon tne binding of Jane Coleman by the indenture, an *"*^*2fltl' "^^ 

«q>ense was incurred by the public parochial funds of Stoke Damerel, apprenticeship 

(i. e.) the sum of 91. being the consideration-money mentioned in the by reason of 

indenture ; and a further sum, being the costs and charges attending which any ez- 

the binding. No notice was given to the overseers of the poor of the Jf ^ whatever 

parish of Charles, (or to the guardians of the poor of Plymouth, or be incuire? bT* 

to any of them, of the intention to bind out such apprentice) previous the public pa- 

to the binding. Plymouth is a borough, situate in the county of rochial funds, 

Devon, having justices who have exclusive jurisdiction therein. The "**^^J^^J*^f 

pauper resided in service under this indenture with Ellis, in the parish ^eu ai»raoved 

of Charles, Plymouth, from the date of the indenture until she was by two justices 

discharged from further service under it, on the 3d July 1826, by of the peace 

two magistrates. — Ba yley J. I do not know how to get rid of the ?°*^' ^^ 

words of this section of the act of parliament, and where the legis- accoidSr to ' 

lature in a very modem act of parliament have used words of a the provisions 

plain and definite import, it is very dangerous to put upon them a of the said act 

consruction, the effect of which will be to hold that the legislature did ^^^^ ^^, 

not mean that which they have expressed. This act was passed to thatinwdw to 

r^ulate the binding of parish apprentices. The early sections apply make an inden- 

altogether to binding by parish officers, but as there might be m- ture b^ reason 

stances in which the parishes officers were not ostensibly the parties o^ which an]f 

binding, although they lent their influence and furnished the means ^^^^^J^ 

out of the parochial funds by which the binding was effected, it oc- by the public 

curred to the legislature that it might be expedient to make some^pro- parochial funds 

vision for that class of cases, and the eleventh section was introduced ^^^^^ ^°^ ®^* 

for that purpose. It begins with a new recital, as if it were altogether ^^y^' nJr*^' 

a new enactment, and one to which the former sections did not apply : justices shoidd 

'^ Whereas the salutary provisions enacted by an act of the 43 Eliz, be under their 

are frequently evaded in the binding out of poor children, and the ^^^ ^"^ '^^» 

Eremium of apprenticeship, or a part thereof, is clandestinely provided ^^^ ^ ^y^^ 

y parish officers, who are thus enabled to bind out poor children ^provedof by 

without the sanction of justices, of peace.'' The mischief, therefore, two justices 

recited, was, that the provisions of the 43 Eliz. were evaded in cases u°<^o' ^^^i' 

where parish officers were not the ostensible, though the substantial ^^l^** ^f^'J^ 

parties binding, and they were thereby enabled to bind out poor ap- J^oidaWe and 

prentices without the sanction of justices. It then enacts, ** that no that no tettle- 

** indenture of apprenticeship, by reason of which any expense what- ment was gained 

« ever shall at any time be mcurred by the public parochial funds, l»y ""fi^'J 

" shall be valid and effectual, unless approved of by two justices of ^ ' '*' 
** the peace, under their hands and seals, according to the provisions 
** of the said act and of this act." This is a case in which expense 
has been incurred by the public parochial funds, and, therefore, it 
is within the spirit and the words of the act ; and, the indenture not 
having been approved of by two justices, under their hands and seals, 
M not valid and effectual. The words, ** according to the provisions 
*^ of the said act, and of this- act," reddendo singula singulis, mean 
that there shall be such approbation by the justices a& iW 4^ El\x« 
Bod the S6 O. 3. c. 139. require. Now, ibe VaXXisc %VaX\x\j^ i^^vra^ 



234 SETTIiKMBNT BY APPaSNTiG£8HlP. 

that the indenture shall be approved of by the justioe» under their 
seab* I cannot tell why the legislature required that the iadeatuie 
should be approved of under their seals ; but they have so reqvirod 
it in express terms, and I cannot say that they did not mean that 
which they have so expressed. It has been contended, that the words 
not valid and effectual are to be construed so as to make the inden- 
ture not absolutely void, but voidable only at the option of either 
party ; and that, therefore the indentures will not be valid and efibc* 
tual if either party dissent during the period of apprenticeship, but 
that if there be no such dissent, Uiey will be valid and effectual. I 
think it was the intention of the legislature that there should be such 
an allowance by the justices, in the first instance, as to make the in- 
denture binding ab initio, and not voidable at the option of either 
party. For otherwise it would be at the option of the master or of the 
apprentice to detepmine the indentures at any period within the seven 
years. The master might, therefore, after six years and three qtta^ 
ters' service, at his own election, deprive the apprentice of the benefit 
of his indentures ; or the apprentice, on the other hand, might, after 
he had received instruction sufficient to enable him to act for himself, 
also determine the indentures to the prejudice of his master. I thiok 
that that would be an unreasonable construction to be put upon those 
words, and that the true construction of them is, that the indentures 
shall be void ab iqitio, unless they have the approbation of the justices 
under their hands and seals. — Holroyd J. I think that this was 
not a binding by the parish officers, within the early sections of the 
statute, but that it was a binding within the meaning of section 11. 
That section enacts, not merely that no parish indenture, but that no 
indenture shall be valid and effectual unless it has the approbation of 
two justices under their hands and seals. It has been argued, that it 
is not requisite that the approbation of the justices should be under 
their hands and seals, but that those things shall be done which are 
required by the statute of the 43 JEHz^ and by the earlier sections of 
this act ; and that they not requiring that the allowance of the jus- 
tices shall be under their seals, the words, *' under their hands and 
" seals,'' are to be qualified by the latter words, '^ according to the 
*' provisions of the said act and of this act.'' It seems to me that the 
true construction of those words is, that the approval shall be such as 
is required by the 43d Miz, and by the former sections of the 66 Q. 
3. c. 139. and shall also be under the hands and seals of the justices. 
Then, it has been contended, that the words << not valid and effectual,'' 
may be construed to make the indenture voidable only ; upon that 
point 1 have entertained some doubt. But it is admitted, that it was 
competent to either party to avoid such an indenture before the service 
expired. Now, here it was avoided, for the pauper was discharged 
from her service by an order of two magistrates. Assuming that the 
indentures were voidable only, still, as they were avoided, no settle- 
ment could be gained. As to the question whether the indentures 
were absolutely void or voidable only, it is to be observed, that this 
statute says not merely that they shall not be valid, but that they shall 
not be valid and effectual. The case, therefore, is different frim 
others, where it has been held, in order to prevent mischief, that the 
word void shall be construed voidable. But without deciding that 
point, I think that as l\ie mdenluv^vtaa «:<«Q^vi^ b^ the parties, it was 
thereby rendered not vaVid and eSecV9a\>^TA ^^VTv^^V^ttsskoXiits 
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gained by^ tb% •ortice under it.-^LiTTLED alb J. No setdem«nt was 
gained bv the sertice under this indenture. The law undoubtedlY 
makes a aifbrence between instruments under seal and those which 
are not, and regards the former as. acts done with more solemnity ; 
and the legislature may haye required the justices to allow the in* 
dentnres under seal, in order to make them treat the act of allowance 
as a matter of importance. It has been argued, that the words ''' and 
seals/' are directory. I think they are not, for you must take the 
whole section together. It is quite dear that the whole is not di* 
rectory, and one part cannot be directory if the whole is not so. It 
is argued that this indenture, though it may not be effectual for all 
purposes, is sufficient for the purpose of enabling the pauper to gain 
a settlement. That is a consequence resulting from serving under 
a valid indenture of apprenticeship. Here the act of parliament says, 
thai no indenture of apprenticeship shall be valid and effectual, 
unless approved of by the justices under their hands and seals ; and 
-that being so, the allowance not having been under the seals of the 
magistrates, this indenture was not valid and effectual, and all the 
consequences which would otherwise have resulted from it, are pre* 
vented, and the service under it did not confer a settlement. In the 
fifth section it was necessary to take away the power of gaining a 
settlement in express terms, as the provisions are affirmative ; but in 
section 1 1 they are negative, and, therefore, that was not necessary. 
If the indenture is destroyed by the enactment that it shall not be 
valid unless approved by the justices under their hands and seals, 
there was no necessity for a special enactment, that no settlement 
should be gained by service under it.^^Order of sessions Qonfirmed* 

147. Rex V. Great Sheepy, E. T. 9 G. 4.-8 B. ^ C. 74.--.Upon The parish of- 
appeal against an order of two justices, whereby E. Burton, his wife, ?^*",°^ ^' 
and children, were removed from the parish of Great Barford in the apprenticTuJ*' 
county of O^fordy to the parish of Grreat Sheepy in the county of hu grandfather, 
Leicester, the sessions confirmed the order, subject to the opinion of who was de- 
this Court on the following case :---^The pauper was bound apprentice f°^^ '* * 
by the churchwardens and overseers of the poor of Great Sheepy, by J^^^ ^^ 
a parish indenture of the 28th of ApriL 1807, (the pauper being then ezecated with 
a poor child of the parish, aged seven years or thereabouts,) to George the sanctioii of 
Wilkins of Beddington, in the county of Oxford, butcher; with him two juatices. 
to dwdl and serve from the day of the date of the indenture, unUl ?„ f J^^ not 
the apprentice should accomplish his full age of twenty-^one years, ^arry on the 
The indenture was in the usual form, and was duly executed by all trade of a 
the parties thereto, and in the margin thereof the magistrates duly batcher, but he 
signified their consent. The father of the pauper, whose last place ^il^*?!^ 
of seUlement was Great Sheepy, had died four or five years before ^her, anct^Su- 
the date of the indenture, and thereupon his widow had gone with doleotllyimipwd 
the pauper to reside with her father, G. Wilkins, at Deddington, the him onthe jug- 
parish of Great Sheepy relieving the widow till the pauper was seven ^?^S™*^ 
years old. The parish then proposed to the mother to put the pauper , ^^^ ^^^^ 
out apprentice to Measham cotton works, and told her that they for the Muper : 
ahould no longer relieve her, unless the pauper was apprenticed. Held, tbat there 
Upon this the mother requested the officers to bind the pauper to her ^^ ^ ^ 
lather, Gewge Wilkins, in order that the boy might not be removed ShoiiSijM? ST 
from her. The parish officers consulted the rector (who was himself pauper g»iA«l 
a magistrate), as to the prq)riety of acceding to this rec^UAftt; ^\)d ^ncfi^ssrats^^ 
having weceived biB sanction, they and the moiVvec mdi W\Uikii% "saaX ^^^^^k. 
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An indentue, 
t^ whkh an 
jipprentice was 
bound for seven 
years, to serve 
A» B, for the 
fiist four years, 
and his own 
fii,ther for the 
last three, to 
learn two dif- 
ferent trades, u 
B F»2r<} loden- 

qmim only ob9 
Mtamp, 



together, and went before the justices, without the pauper, for the 
purpose of binding him. The justices allowed the binding, and the 
indenture was executed by all parties, and a premium of 6/. was paid 
to Wilkins by the parish officers. There was nothing in the appear- 
ance of Wilkin9 to excite any suspicion that he was an improper per- 
son ; and there was not any fraud or collusion on the part of the 
magistrates, or of the parish officers of the appellant parish. The 
pauper continued to dwell with Wilkins in the parish of Deddinatoity 
after the execution of the indenture, running errands, and domg 
whatever he was bid to do, till after he was nine years of age, when 
he left his grandfather, and never afterwards returned to him ; hot 
after the binding he continued to go to school by day, as he had gone 
before, except in the holidays ; and he never was mformed, nor did 
he know that he had been bound apprentice, neither did he ever receive 
any instruction in the trade of a butcher. Indeed, though G. WilkmSf 
the master, had been a butcher, it did not appear that he had ever 
killed any cattle after the binding, and he was a man in needy dr- 
cumstances. Upon the above facts the sessions founded their judg- 
ment, that the mother of the pauper and the grandfather had col- 
luded together, and fraudulently imposed the grandfather upon the 
parish of Great Sheepy as a proper master for the child ; and on the 
ground of this fraud alone held that no settlement was gained under 
the indenture, though they acquitted the parish officers of Oreat 
Sheepy of all participation in the fraud, and found that they acted 
bon& fide in the matter. — Lord Tenterden C. J. The sessions 
have found that a fraud was committed, but not by the parish offi- 
cers. It appears that an imposition was practised on them by the 
master. If it were competent after a great lapse of time to inqaire 
into the fact, whether fraud had been committed in the binding oat 
of an apprentice by any of the parties to the indentures, a vast num- 
ber of settlements might be disturbed and great expense incurred. 
The law by requiring in the case of a parish apprentice, that the mas- 
ter shall be approved of by two justices, has endeavoured to provide 
that there shall be a proper master, and that every thing shall be done 
correctly ; and where the justices have sanctioned a binding, and 
there has been no fraud in the parish officers, the safest course for us 
is to say, that service after such a binding confers a settlement, though 
the master may have imposed upon the justices. The court of quar- 
ter sessions have mistaken the effect of the fraud found by them. 
Even supposing that they were right in finding such fraud, still it 
will not prevent a settlement. — Order of sessions quashed. 

148. Rex V. Louth, E. T. 9 G. 4.-8 B. Sr C. 247.— Upon appeal 
against an order of two justices, whereby B. Furnish, his wife and 
children, were removed irom the parish of Louth, in the parts of 
Lindsey in the county of Lincoln, to the township of Baildon, in 
the parish of Ottley in the West Riding of the county of York, the 
sessions discharged the order, subject to the opinion of this Court on 
the following case : — ^The pauper, B, Furnish, being. legally settled in 
the township of Baildon, in the county of York, was in the year 
1789 bound apprentice by indenture, upon which there is only one 
5s. staipp (ana of which the following is a copy), duly executed l^y 
ail parties, to his father, Thomas Furnish, a wool-comber^ and to 
J. Grozer a weaver, bol\i l\ien iesA.^\\v^ vcv iVa township of Leeds, in 
the county of York, bul uol coip«tVi\ct%* ^^ l\:^^V(A«QX»n« xsaaSst^SBft 



Of TUM BIVDIKO NECESSARY. 28t 

** Ist day o( January 1780, between John Orozer of the parish of 
^ Leeds J in the county of Yorkj weaver, and T. Furnish, woot'^ 
** comber^ of the one part, and B. Furnish^ of the parish aforesaid^ 
'< of the other part; witnesseth, that B, Furnish hath of his own 
^' free will and with the consent of his parents put and bound himself 
^* apprentice to and with the said /. Grozer and T. Furnish^ and 
** with them after the manner of an apprentice to dwell, remain, and 
** serve from the date hereof, for, during, and until the term of seven 
" years thence next following be fully completed and ended." There 
then followed the usual covenants by the apprentice, well and faith- 
fully to serve his masters ; and also covenants by Grozer, that he 
and T. Furnish should teach the apprentice the trade of stuff- 
weaving and wool-combing, and that Grozer should provide the ap- 
prentice meat, drink, washing, and lodging, for the first four years, 
and work during that period ; and that the apprentice should serve 
the latter three years with T. Furnish ; and that Grozer should be 
absolutely free from the appprentice at the end of four years from the 
date of the indenture. The pauper served and resided under such 
indenture at Leeds for four years and three months, and then re- 
moved to Louth, — Batlet J. It was once supposed that the effect 
of the statute of the 5 Eliz. c. 4. was to avoid all indentures by which 
the ai^rentice was bound for any period less than seven years. The 
effect of that statute is that certam benefits result from an appren- 
ticeship for seven years, which do not obtain in other instances. But 
it has been decided that indentures binding for a shorter period are 
not void, but voidable only, if the parties themselves think fit to 
take advantage of it, and, therefore, a binding for four years has been 
held to confer a settlement. It seems to me tliat this is a valid in- 
denture, and sufficient for the purpose of constituting an appren- 
ticeship for seven years. In ordinary cases the party is bound for 
seven years to serve one master and to learn one trade. But the 
knowledge of one trade may materially assist him in learning another, 
and it may be for the benefit of the apprentice that he should learn 
two trades^ and it may be desirable to contract with two masters to 
teach him both their trades. Suppose the father of the apprentice to 
have been desirous to bind his son so that he might acquire the best 
information in two trades, and be under proper control for the whole 
seven years : it was not unreasonable, in tne first instance, that he 
should make a bargain with two different persons that his son should 
be taught two different trades ; that he should serve one master for 
four years in order to learn one trade, and the other three years to 
learn the other trade. The father, perhaps, may have found it diffi- 
cult to get one master to take his son for seven years, and may have 
found one willing to take him for four, provided, in the first instance, 
he bound himself to take the apprentice at the end of four years, 
when his term witli the first master was to expire. And if that was 
the agreement originally made between the parties, then at the expi- 
ration of the first four years the second master, who in this instance 
was the father of the apprentice, would not take the apprentice by 
assignment, but by virtue of the indenture. It seems to me that it 
was reasonable to make a stipulation, in the first instance, that the 
apprentice should be bound during the seven years to the two masters 
to learn two trades, and that that stipulation m«]) be coTA\\(bt«^V>>^ 
lacorpomted in the indenture. The whole nvsa one U«!CA%K^assQk^«Sl^ 
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the indenture, therefore^ required only one dttmp. The order of sea* 
siont muftt, thereforei be confirmed. — HotROTD J. I am of the same 
opinion* The object of the contract of apprenticeship is, that the 
aj^entice shall be taught for a certain period. The ususil practioe 
is to bind the apprentice for seven years to one master for the par> 
pose of being taught one trade. It will be a good contract of ap* 
prenticeship if the apprentice be bound to two masters successiv^ 
to learn two different trades. And J think such an indenture having 
only one stamp is not avoided by any provision of the 8tamp*acti 
unless it be shewn that the parties, when they adopted that particulir 
form of indenture, thereby intended to evade the payment of duties 
which by law they otherwise would have been bound to pay. Unksi 
that be shewn, 1 think we should construe the indenture so as not to 
avoid it. Now if it was bond fide agreed between the father and the 
first master, with a view that his son should have all the benefits of 
serving a seven years' apprenticeship, that he the father should take 
the son at the end of the first four years, he would take him undfir 
the indenture, and no new stamp would be necessary. The duty is 
imposed upon every indenture, and not with reference to the number 
of masters whom the apprentice is to serve, or the number of trades 
he is to learn. No fraud being found, I think there was but oat 
binding and one indenture. There may have been two bindings m 
one sense, so far as the masters were concerned, but so far as the 
apprentice was concerned there was but one ; he was bound by one 
indenture to serve one master for four and another for three years.-^ 
LiTTL£DALB J. I think the stamp in this case is sufficient. Bnp^ 
pose that before the statute of 5 Eliz. c. 4. a parent, intending that 
iiis son should learn two trades connected with each other, as those 
of a woolK^omber and weaver are said to be in this case, or two tiades 
entirely unconnected with each other, had agreed with two several 
persons that one of them should teach his son one trade, and the 
other another trade, there clearly would be no objection at commoii 
law to the two persons taking the apprentice successively, and teach* 
ing him their respective trades. The statute of 5 Eliz. c, 4. confers 
certain privileges on persons who serve an apprenticeship for seven 
years. But it has been decided that it does not render void all other 
contracts of apprenticeship. Independently of the stamp act, this 
indenture is therefore valid. But by that statute the legislature have 
required that a duty shall be paid on every indenture, not that a die* 
iinct duty shall be paid in respect of each master the apprentice is to 
serve, or each trade he is to learn. Here the duty required by the 
act haf been paid on the indenture. I think that this instrument does 
not operate as two indentures, or as an indenture and assignment, so 
as to require two stamps. There was no intention to evade the pay* 
ment of the stamp duties* And as this would be a good indenture 
at common law, and is not avoided by the statute of EUxabeth^ and 
as the parties might have entered into the engagement at common 
law by one indenture, I cannot say that it operates as two. It has 
not the effect of two bindings, but relates to one transaction, the 
feeding and teaching of one apprentice. I think, therefore, that it 
operates as one binding* And if it was originally agpreed betwees 
tike father and the first master that the former should take the ap- 
prentice at the aid of Che finx. toxn ^«ax%^\i<^\xaA^ th^ a^^i^ntioe by 
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virtue of the indenture, and not of an assignment* — ^Order of sessions 
coofirnied. 

149. Rex V. Mattishallj M. T. 9 O. 4.-8 B. Sr C. 733.— Before the ex- 
Upon an appeal against an order of two justices, whereby /. Taylor ^ ecution of an 
and Anne^ his wife, were removed from the hamlet of Heigham, in indenture, the 
Norwich, in the county of Norfolky to the parish of Mattishall, in Jh"iS[e^ded 
the same county, the sessions confirmed the order, subject to the opi- apprentice 
nion of this Court on the following case : — Jeremiah Taylor, on the should have 
Sunday fortnight before the Christmas 1820, when he was living at better clothes. 
Mattishall vfith his father and mother, was informed by a person Jhen^puSuo 
named Hudson, that Joseph Middleton, who was a blacksmith, liv- the psmlsh offi- 
ing at Wymondham, wanted a lad. /. Taylor went to Middleton's cers, who 
the next day, when they agreed that Taylor should go on the TueS'^ agreed to give 
day following, and should stay a month upon liking, and if they liked ^i™ u^on^of** 
each other, that he should be apprenticed to him for three years, the indenture, 
Taylor went to Middleton*6 on the Tuesday following, and conti*- for the purpose 
nved with him for a month. At the expiration of the month the of buying 
indenture was executed. It was for three years ; it was signed by ^^^^^^d'^***^^. 
the master, and attested by the parish officers ; but it was not ap- i^gL ! Held, 
proved of by two justices. Taylor served under the indenture for that the money 
three years, living during all that time with Middleton. Middletony P^d by the 
before the indenture was executed, said the pauper should have some P^^^-officers 
better clothes, and the pauper thereupon applied to the parish officers braned^l^rea- 
of MattishalL The parish officers, who are the attesting witnesses son of an inden- 
to the indenture, agreed to give him 2/. at the execution of the in- ture of api>ren- 
denture, to buy clothes : and 2L more for the same purpose at the ^^***P' .^^*? 
end of a year. They gave the first 21. to the pauper's mistress, who the 66*g!°I. 
laid it out for him in the purchase of clothes. At the end of the c. 139. f.'li.« 
year the other 21. were paid to the pauper. — Bay let J. It seems ancl. therefore, 
to me that the order of sessions is right. The enacting part of the ***** ^^ 'vfS**" 
eleventh section of the 56 G. 3. c. 139. goes beyond the recital. If {JITaSnUf 
it had not, I could not have said that the money was paid as a pre- two justices. 
mium. But the master, before the execution of the indenture, re- 
quires that the boy should have better clothes, and the pauper then 
ajf^lied to the parish officers, and they supplied him with 2/., and 
agreed to give him 2/. more. It has been said, that it does not ap- 
pear that the money was paid out of the parish funds. If that was 
not so, it might easily have been proved. The sessions have found 
that it was paid by the parish officers. That prim& facie implies, 
that it was paid by them out of funds belonging to them in that cha- 
mcter. We may assume, therefore, that the sessions had premises 
whereupon to find, that the money was contributed by the parish 
officers, not out of their private funds, but out of the parish funds. 
If the fact be so, then we must look to the words of the statute 
56 O. 3. e. 139. s. 11. It recites that the salutary provisions of the 
43 JbUix. are frequently evaded in the binding out poor children ap- 
prentices, and the premium of apprenticeship, or a part thereof, is 
clandestinely provuled by parish officers, who are thus enabled to 
bind out such poor children without the sanction of justices of the 
peace; and then enacts, 'Hhat no indenture of apprenticeship, by 
veason of which any expense whatever shall at any time be incurred 
by the public parochial fund, shall be valid and effectual unless ap- 
proved of by two justices," &c. Here themone^ 'ni^^ ^%\4l^>o^!(»n)AI& 
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the master objected to taking the apprentice unless he had dothes. 
It was, therefore, an expense incurr^ by the parish, by reason of the 
indenture, within the very words of the act of parliament. The in- 
' denture ought, therefore, to have been approved by two jastices. 
That not having been done, the indenture is void, and the service 
under it did not confer any settlement. — Littledale J. We must 
assume from the language of the case, that the parish officers ad- 
vanced the money out of funds belonging to them as parish officers. 
The sessions having come to that conclusion, this is a case within 
the words of the act of parliament. — Parke J. It is perfectly 
clear, that the money advanced to the pauper was an expense incur- 
red by the public parochial funds, within the words of the enacting 
part of the elevenUi section of the 56 G. 3. c. 139., though it was 
not advanced as a premium within the meaning of the recital. I 
think, also, that this is a case within the mischief contemplated by 
the legislature. B^ the statute 43 Eliz. c. ^., the assent of two jas- 
tices was required m cases where the binding was by the parish offi- 
cers. But if they secretly advanced the whole or part of the premiam 
(provided they were not the binding parties,) the assent of the jus- 
tices was unnecessary. That was the mischief which it was the ob- 
ject to remedy. The statute 56 0. 3. c. 139. s. 11. requires the as- 
sent of the justices in all cases where the parish officers interfere in 
the binding out of poor children, by advancing money for that pur- 
pose. This is a case, therefore, falling within the mischief contem- 
plated by the legislature. — Order of sessions confirmed. 
The statute 150. Rex v. Shipton, M. T. 9 G. 4.-8 B. Sf C.772. — Indict- 

56 O* 3. c. 139. mcfht for disobeying an order of justices. The indictment stated, tbat 
'•^.eaacte, on the 2d of January 1826, W. Ryley was an overseer of the poor 
where £ ^^ ^^ ^^® parish of Hanbury, in the county of Stafford ; and that on the 
deuce or esta- ^^y ^^^ 7^^ aforesaid, Ryley and T. Rohotham were the church- 
Uishment of wardens ; and that G. Hinckley and T. Orme were the overseers of 
bnaness of the the poor ; and that Ryley y Hinckley, and Orme were, on the day and 
luvchiM AaS** ^^^^ ^^* aforesaid, the major part of the churchwardens and overseers 
be bound, shall ^^ ^^^ poor of Hanbury, in the said county of Stafford ; and that 
be within a dif- the defendant, late of the parish of Scropton and Fostotk, in the 
ferent county county o^ Derby, yeoman, before and on the day and year aforesaid, 
wWch the'^lMe ^*®' *°^ during all the times after mentioned, and from thence for 
by the officers ^^ space of one year then next following, continued to be the occo- 
whereof such pier of certain lands situated in the parish of Hanbury, in the county 
child shall be of Stafford ; and that the place of residence of the defendant, as also 
^°ted***'^ d^ ^^ establishment in trade and place of business of the defendant, was 
all other cases during all the time aforesaid at Scropton, within the parish of Scrop- 
where the jus- ton and Foston aforesaid, in the county of Derby aforesaid, and 
tices of the within the distance of forty miles from the parish of Hanhwry afbre- 

^^ for the gj^jjj . ^^^ Hinckley and Orme, so being such overseers as aforesaid 
within which** theretofore, to wit, on, &c. at, &c. with the assent of Sir O. Maslef, 
the place by the Bart, and T, K, Hall, Esq., two justices of the peace in and for 
officers whereof the county q/* iSffajforci, dwelling near the said parish of Hanbury, 
S^bo^d^shS^" did see fit and convenient, and did appoint that Charles Vemoih 
be situated, and ^^S^ ^^^^ years, a poor child of the parish of Hanbury^ whose 
who shall sigQ parents were not by the said churchwardens and overseers of the poor 
tbealhwuioe thought able to keep and maintain him, should be bound apprentice 
^iiSubftm^ to the defendant, so being audu oaexvov^x c^ Vwid as i^oreisaid» and 
cbu MbaU 1h iia ving his place of leaVdeuce ^ud ^\:d^^m«(vX \\i \.i^^ «^ ^^^ of 
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husioess at SoraptaUy in the parish of Scropton and Foaton aforesaid, bound, shall not 
and within a reasonable distance and within the distance of forty have jnrisdic- 
miles from the parish of Hanbury aforesaid, until Vernon should ^j'^^IL'*^?^ 
accomplish' his full age of twenty-one years, according to the statute ^hj^h sm:h^ 
in that case made and provided ; that on the day and year aforesaid, child shall be 
at Hanbury y in the county of Stafford, and before Vernon wa» bound bound shall be 
apprentice by the said overseers of the poor of the parish of Hanbury ^^^^^i as well 
to the defendant, he, Vernon, was carried before the said Sir 0, of the°iiaaB^r 
Mosley and T. K, Hall, Esq., so being such justices as aforesaid ; the county or 
emd that they examined the father' and mother of Vernon, and en* district within 
quired into the propriety of binding Fernon apprentice to the defend- T^*** the place 
lot, to whom it wis proposed by the overs^ of the said parish of ^ ^hich^c" 
Hanbury to bind the said Vernon; and that the said Sir 0. Mosley child shall be 
and T. K* Hall, so being such justices, did particularly enquire and bound shall be 
consider whether the defendant resided or had his place of business ^tua^> &b by 
within a reasonable distance of the said parish of Hanbury, to which the p^ce for 
Vernon belonged, having regard to the means of communication be- the county or 
tweoa Hanbury and Scropton and Foston, where the defendant so district within 
resided and had his place of business ; and whether there were any 'jj* «*J^®. P^^f? 
cilcumstances which should make it fit in their judgment that the wherein such 
said child should be placed apprentice at a greater distance ; and did child shall be 
aJao enquire into the circumstance» and character of the defendant ; intended to 
and that they. Sir O, M. and T. K, H, did upon such examination senre : Held, 
and enquiry think it proper that Vernon should be bound apprentice ^^j^ the* bden- 
to the defendant ; and that they, Sir 0, M. and T. K.H,, so being such ture must be 
justices, made an order under their hahds and seals, bearing date^ &c. allowed by four 
as aforesaid, whereby they declared that the defendant was a fit person distinct persons, 
to whom Vernon might be bound an apprentice, and thereupon did ilui^^'^u" 
thereby«rder that the said overseers of the poor of the said parish of ^f the county 
Hanbury should be at liberty to bind Vernon apprentioe accordingly ; from which the 
and that they. Sir 0. M. and T. K, H., Esq. did afterwardsat theparish apprentice is to 
of Hanbury, in the county of Stafford, deliver the said order for bind- ^^^^^ \^^ 
iDg Vernon apprentice to the defendant, to the said overseers of the \^^^^ justices 
poor of the said parish of Hanbury aforesaid, as the warrant for of the county 
binding Vernon apprentice ; that after the making of the order they into which be 
signed their allowance of the indenture of apprenticeship thereinafter ^^^ bound. 
mentioned, for the binding of Vernon by the said churchwardens 
and overseers of the poor of the parish of Hanbury to the defendant, 
before the same had been executed by any of the other parties there- 
to; that on the 7th o( January, 1826, at Egginton, in the county 
of. Derby ^ the indentures were allowed by the said Sir O^ Mosley^ 
Bart., Ashton Nicholas Mosley, and T, K. Hall, Esquires, then 
and there beiT^ three of his majesty* s justices of the peace in and 
for the county of Derby, and dwelling near to the parish of Scropton 
and Foston, in the said oounty of Derby ; that- before the last-men- 
tioned allowance of the indentures, to wit, on the 2nd of January, 
1826, due notice was given to the overseers of the parish of Scropton 
and Foston, of the intention of the overseers of the said parish of 
Hanbury to bind Vernon apprentice within the parish of S, and F,, 
and to apply for the said last-mentioned allowance by the said jus- 
tices ; and that the notice was duly proved before Sir 0. Mosley, 
A^ N. Mosley, and T. K. Hall, before they signed the indentures : 
that Myley^ so being such chiyrchwaideo, and HintkUi^ %s\d Oth^ 
so herj^ auch oreneen as aforesaid^ a^d R^ley , HWickVe^ > ^xA 
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OrmCf so being the major part of such churchwardens and overseers 
as aforesaid, (to wit, on the 7th of Janiiary, in the year aforesaid, 
at Hanbury, in the county of Stafford^) caused two parts of a cer- 
tain indenture to be prepared, bearing date the same day and year 
last aforesaid, whereby it was witnessed that Ryley, as one of such 
churchwardens of Hanhury^ and Hinckley and OrmCy as such over- 
seers of Hanhuryy with the consent of two of his majesty *8 justices 
of the peace for the county of Stafford, whose names were thereunto 
subscribed, that is to say, the said Sir 0. Mosley and T. K, Ball, 
so being such justices in and for the county of Stafford, and of the 
said Sir 0. M., il. N. M., and T, K, Hall, Esqrs., then being three 
of his majesty's justices of the peace in and for the county of 
Derby< whose names were thereunto subscribed, and in pursuance of 
an order in writing thereunto annexed, made by and under the hands 
and seals of Sir 0. Mosley and T, K, Hall, Esq., justices of the 
peace of the said county of Stafford, in pursuance of the statute 
mentioned therein, bearing date the 2nd of January, 1826, had put 
and placed Vernon apprentice to the defendant, of the parish of 
Scropton and Foston, in the county of Derby aforesaid, with him to 
dwell and serve from the day of the date of the indenture until 
twenty-one, &c. &c. ; that Eyley, so being one of the church- 
wardens, and Hinckley and Orme, so being overseers of the poor, 
and Ryley, Hinckley, and Orme, so being the major part of such 
churchwardens and overseers of the poor of the parish of Hanbury, 
in the county of Stafford, then and there respectively sig^ied and 
executed one part of the said indenture, which was then and there 
allowed and confirmed by Sir 0. Mosley, A, N. Mosley, and T, K, 
Hall, so being such justices for the counties of Stafford and Derby 
as aforesaid, who did then and there consent to the putting forth 
Vernon apprentice ; of all which said several premises the defendant, 
so being such occupier of lands as aforesaid, and so residing and 
having his establishment in trade and of business as aforesaid, after- 
wards, to wit, on the day and year last aforesaid, at Scropton afore- 
said, in the county of Derby, had notice. The count then stated 
the tender of the apprentice, together with the indenture so executed 
and allowed, to the defendant ; a request by Orme, so being over- 
seer of Hanbury, to receive him, and to execute the other part of the 
indenture, and the defendant's refusal. The second count stated, 
that on the 7th of January, 1826, Vernon, a poor child, being 
settled in the parish of Hanbury, in the county of Stafford, whose 
parents were by the churchwardens and overseers of the poor of the 
last- mentioned parish considered unable to keep and maintain 
Vernon, was, by Ryley, Hinckley, and Orme, the major part of the 
churchwardens and overseers of the poor of the last-mentioned 
parish, and by the consent and allowance of Sir 0. M., Bart., and 
T, K. Hall, two of his majesty's justices of the peace in and for the 
county o^ Stafford, and of the said Sir 0. M,, A. N. Mosley, Esq., 
and T, K, Hall, three of his majesty's justices of the peace for the 
county of Derby, by indenture duly executed, duly bound apprentice 
to the defendant of the parish of Scropton and Foston in the said 
county, the defendant then being an occupier of lands in the said 
parish of Hanbury^ and having his place of residence and establish- 
ment of business at Scroptpn, Va \N\^ ^\\?.Vi of Foston and Scropton 
aforesaid, and witVm foxl^ imW o^ VW ^^u^ q.1 Hau\iUT>j ^'w«l»ld^ 
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until Vernon should attaia twenty-one years of age ; that the de- 
fendant was tendered the apprentice, together with the indenture, 
and request made to receive him ; but that he refused to receive 
him, or to execute the other part of the indenture, as in the first 
count. General demurrer. — Bayley J. The words of the statute 
56 G. 3. c. 139. s. 2. are, " that every indenture shall be allowed, 
*• as well by two justices for the county or district within which the 
** place by the officers of which such child shallbe bound shall be 
** situated, as by two justices for the county or district within which 
" the place shall be situated wherein such child shall be intended to 
" serve." The words, therefore, require that the indenture shall be 
allowed as well by two justices of one county as by two justices of the 
other. The statute does not in terms say that the indenture shall be 
allowed by two justices of each county ; but that it shall be allowed as 
well by two justices of the one as by two justices of the other. I 
cannot assign any good reason why the justices having jurisdiction 
in the two counties should be different persons ; but I think it dan- 
gerous to speculate on the intention of the legislature. The safer 
rule of construction is to abide by the words of the statute. If the 
language used by the legislature be such as to imply that the inden- 
ture shall be allowed by two justices of the first county, and also by 
two other persons, being justices of the other county, we must give 
effect to those words. I think the words, primi facie, import that the 
justices who allow the indentures in the second county shall be different 
persons from those who allow them in the first ; and there is nothing in 
the other parts of the act to shew that such was not the intention of 
the legislature. Giving these words, therefore, their fair grammatical 
construction, [ think that the indenture mentioned in this indictment 
ought to have been allowed by two justices of the county of Derby, 
being different persons from the two justices of the county of Stafford, 
who first allowed it ; and that for want of such allowance the inden- 
ture is void ; and, consequently, that the indictment against the de- 
fendant for refusing to receive the apprentice cannot be supported. 
The judgment of the Court must, therefore, be for the defendant. — 
LiTTLEDALE J. T am of the same opinion. I cannot collect from 
the statute that it was the intention of the legislature, that the magis- 
trates of the two counties should act as a check upon each other ; 
and I cannot see any reason why the magistrates should be different 
persons. I see no reason why, when two justices have jurisdiction to 
consent to the binding of apprentices by one parish to another in the 
same county, the same justices should not also have jurisdiction to 
consent to the binding of them in a case where the parishes are in 
different counties. But it seems to me, nevertheless, that the words 
of this act of parliament do require that the magistrates of the two 
counties should be different persons. It enacts, that the indentures 
shall be allowed as well by two justices for the county or district 
within which the place by the officers of which such child shall be 
bound shall be situated, as by two justices for the county or district 
within which the place shall be situated wherein such child shall 
be intended to serve. Now, the magistrates of the two counties 
might be, and, generally speaking, are, two different persons. That 
being so, giving these words a. grammatical construction, they seem 
to me to require that the magistrates of the two couutve^ %V\ak\ Vife ^\^- 
ferent persons. I think, therefore, that t\ie VxvdetvVvjLX^ ^oxsNAl V'«:^^ 

r2 
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been allowed by two justices of the county in which the binding pa* 
risk is situate, and also by two justices of the county in which the 
parish in which the apprentice was to serve is situate. — Parke J. I 
think that we ajre bound by the wor4s of the act of parliament, to hold 
that, in a case where the two parishes are situate ia different coun- 
ties, the indenture must be allowed by four justices, two of them being 
justices of the county where the binding parish is situate, and tl^ 
other two being justices of the county in which the parish whereio 
the apprentice is intended to serve is situate. — Judgment for the 
defendant. 
A married wo- 151. Rex v, Bourton-upon-Dummore,, T.T, 10 G. 4.— 9 J5. 4" 
man, on bind- (7. 872. — Upon an appeal against an order of two justices, whereby 
ingherson, an jj Webby his wife and children, were removed from the pari^oif 
chUd, an ap- Stretton-upon-Dunmorey in the county of Warwick, ta the parish 
prentice, agreed of Bourfon-upon-Dunsmore in the same county, the sessions coo- 
with the intend- firmed the order, subject tothe opinion of this Court on the following 
ioz™*h^*Vte* ^^^® :^— The appellants (the parish of Bourton) admitted a prima 
the premium ^^^^^ settlement by birth in their parish, and then proved that the 
inserted in the pauper had served more than forty days in a thii4 parish under a4 
indenture, but indenture of apprenticeship, bearing date the 26th of April- 18 13^ 
that he should •pjjjg indenture, the respondents contended, was void upon the follow* 
thing more. ' ^^S evidence. The mother of the pauper, who was an illeg^tipiate 
The husband of child, was directed by her husband* who was not the father of the 
the mother of child, to give a premium of 10/. and no more. The master requiied 
the apprentice 2OL This amount the mother refused to give, but came tp a private 
a^ the^ mother understanding with the master, that he should receive something in 
without her ' addition to the 10/., but what particular sum did not appear. It 
husband's was also agreed, that the sum of lOZ. only should be inserted in thQ 

^^^rlh^^' indenture, which was accordingly done. The stepfather paid the pre- 

a7urth«"Tum^' mium of 10/., and the mother paid the further sum of twpgpoineas 
of two guineas Rnd a-half. Neither the apprentice nor stepfather was privy to the 
and a half: undertaking above mentioned, and never knew that, a greater sum 

Held, that there tii^n 10/. had been paid, but the master was not aware that the agree- 
contract°to pay "^^nt by the mother to give more than the 10/. was without the authp- 
more than &e nty or privity of her husband. The indenture bore the proper stamp 
sum of lOi., the for any sum not exceeding 30/. — BaylbyJ. Thq sum rpally. and 
^•^2?'^ 5®" bonst fide paid and contracted for was inserted in this indenture, 
paid secured' There was no binding agreement, for the payment of any sum- beyond 
or contracted' that amount. The promise made by the feme covert di^ not. Und 
for at the time her. — LiTTLEDALE J. There was no valid contract by any penon 
of the execution to pay more than the sum mentioned in the indenture. And assum- 
was inMrtedIn' ^"^ ^^^^ ^^® contract by the feme covert to pay a further si;mi,waA 
the indenture binding upon her, there was no contract by her to pay any specific 
within the sum. So that it was impossible to insert in the indenture; the sum to 

meaning of the be paid. — Parke J. liiere was no contract to pay ai^y specifin sum 
c!*9"? 39!^that W^"^ *^^ mentioned in the indenture. — Order of sessions qii^hed4 

it was valid, 

and that a settlement was gained by service under it. 

The allowance 152. Rex v. St. Paul, Exeter, M. T. 10 G. 4. -— 10 B. |- 

of an mdenture q^ |2. — Upon an appeal against an order of two justices, whereby 

shipf^wbkh *^^^^ Bishop, a single woman, was removed from the parish of Saint 

the parish oOi' Paul, m the city and county, o^ Exeter^ to the pai^ish of Tedbuim 

cenare actaal Saint Mary, in the COUXiX^ oi Dg\Jon,V)c^^a^i\JWj?iQj(»j^ V^od^odier^ 
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subject to the opinion of this Court on the following case : — ^The parties, is re- 
pauper, Jane Bishop ^ was in the year 1818, bound an apprentice hy ^^ ^^ ^\ 
the parish officers of St. Mary to one H. Belworthy The indenture ^\^'^'^^^. 
by which she was bound, was made in pursuance of a previous order ed by two jus- 
of two justices, to which reference was made by its date, and was duly tices, but need 
executed by the said parish officers and by the master. An allowance ^^ ^ nuA^ 
of the same was written at the foot thereof, which was signed by two ^^ * !j® 
justices, but was not under seal. On occasion of this binding, an iadenture to 
expense of 17s. was incurred by the public parochial funds of the which the pa- 
parish of Tedhurn Saint Mary ; namely, 7s. as the costs of preparing "«*> officers are 
the indenture, and 10s. which were given to the master with the pauper. P^'^. ?^^^^' **"* 
The pauper resided in the parish of Tedhurn Saint Mary, under this whereof some 



indenture, for about four years. — Ba yley J. now delivered the judg- expense has 
ment of the Court, and, after stating the facts of the case, proceeded ^>®®° incurred 
in substance as follows : — On carefully considering the 56 G. 2. c. ^ar*^hi^?funds 
139. (and after conferring with Lord Tenterden, who concurs in the w^J^ulredby *' 
judgment I am about to pronounce,) we are of opinion that the first the Seventh 
ten sections apply to cases where the parish officers are parties to the section of that 
indenture of apprenticeship, and the eleventh section where the parish *^*J"J® ^ ^u 
officers do not join in the indenture, but where some part of the expense tinned by two 
attending the indenture is defrayed out of the public parochial funds, justices. 
That this is the meaning of the eleventh section, appears to us to be mani- 
fest from the use of the word clandestinely in that section. The mis- 
chief recited in the preamble to that section is, that the premium, or a 
part thereof, was clandestinely provided by parish officers, who were 
thus enabled to bind out poor children without the sanction of justices ; 
and for remedying that mischief, it provides that no indenture, by 
reason of which such expense shall be incurred, shall be valid, unless 
approved of by two justices under their hands and seals. TTie first 
ten sections, which evidently apply to bindings by the parish officers, 
require that the indenture shall be approved of by two justices under 
their hands only. Now parish officers cannot be said to provide the 
premium clandestinely , when they join in the indenture. The 
eleventh section, therefore, can apply to those cases only where they 
are not parties to the indenture, but where they provide some portion 
of the premium. The indenture of apprenticeship in this case was 
one (the parish officers being parties to it) contemplated by the first 
ten sections. The allowance was signed, though not sealed, by the 
justices. It is, therefore, a valid indenture, and the pauper gained a 
settlement by serving under it iu the parish of Tedhurn St, Mary, The 
order of sessions must therefore be quashed. Orderof sessions quashed. 

1 53. Rex V. St. Peter, Hereford, H.T.\W.A, — \B,SfAd.9\Q. ^- intending, 
On appeal against an order of two justices, whereby Charlotte ^"^"ye^^^'lp. 
Stephens, single woman, was removed from the parish of Kiyigston, Prentice' a poor 
in the county of Hereford, to the parish of St, Peter in the city of person, col- 
Hereford, the sessions confirmed the order, subject to the opinion of lected a sum 
this Court on the following case :— The pauper, Charlotte Stephens, ^^^l^l^ 
was in Hereford gaol, and was tried for felony at the August assizes from several 
1825. At the recommendation of the judge who tried her. Dr. Lye, individuals, 
the mayor of Hereford, undertook to collect a sufficient sum of and among 
money to apprentice her. Dr, Lye conceiving from something the otliersfronithe 
pauper said, that Kingston was her place of settlement, wrote to Mr, thtea daffisewoi 
Wall, the vicar of that parish. Mr. Wall "wtole m ^Txv«€t, ^'^ ^'«^ac«a.»'^^s^^ 
Kingston would not admit that the pauper vr^s a i^^xX^vow^t >^ct^\ ^^^^^^"^^ 
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but he sent Dr. Lye 41, Dr. Lye received 5L from Lord Somersj 
and 1/. each from the parishes of St, John Baptist, All Saints, drnd 
St. Nicholas, in the city of Hereford, and other sums from other 
persons, making in the whole 14Z. ; and he agreed to give one Thomas 
Trotman, with whom the pauper was placed as apprentice, a premium 
of lOZ. and to pay him 4Z. more to furnish her with clothes, and as a 
recompence for his having supported her some time before she was 
bound. Dr. Lye advanced the whole 14/. for those purposes in 
September 1825, and received no part of the subscription till 1826; 
and, upon the whole, was at an expense of 3/. more than the money 
collected by him. The monies contributed by the three parishes in 
Hereford were paid by the acting overseers, and allowed them in 
their accounts. The indenture of apprenticeship was not produced; 
but it was proved by the attorney who prepared it, and by his clerk 
who attested it, that on the 13th of September 1825, an indenture of 
apprenticeship was filled up, binding C. Stephens, the pauper, to 
Trotman, on a 1/. stamp, and was witnessed by the clerk, but they 
did not go before any magistrate. The prenxium of lOZ. was paid, 
and the pauper served under the indenture nearly three years, residing 
in the appellant parish. It was admitted by the parties, that the 4/. 
remitted by Mr. Wall had been received by him from Samuel Wright 
of Kingston ; and a magistrate residing near that place, stated that 
he believed Samuel Wright was overseer o^ Kingston in 1825, but he 
could not speak to a certainty, the parish having been under a select 
vestry. It was contended on behalf of the appellant parish, that the 
indenture was void for want of the consent of two magistrates, part 
of the premium having been paid out of the parochial funds ; but the 
Court confirmed the order, considering that the indenture was not a 
binding by any overseer or overseers, but by Dr. Lye, who was not 
overseer of either of the parishes. The Court also considered that 
the payments by the several parishes were voluntary, and not made 
under any legal obligation, and, though they were cliarged to the 
parish accounts, yet no evidence being produced that the pauper be- 
longed to either parish, there was no occasion to have the consent of 
magistrates under the 56 G, 3. c. 139. to the binding. The question 
for the opinion of the Court was, whether or not the inden- 
ture was valid without the consent of magistrates; if it was not 
so, the pauper was improperly removed to the parish of St. Peter, — 
Lord Tenterden C. J. This is a case not within the mischief in- 
tended to be remedied by the statute. The only question is, whether 
the enacting words of the eleventh section should not be construed 
with some restriction. That this binding is not within the general 
mischief intended to be remedied by the statute, appears manifestly 
from the preamble, which recites, " that many grievances have 
" arisen from the binding of poor children as apprentices by parish 
" officers to improper persons, and to persons residing at a distance." 
This was not a binding by parish officers, but by an individual. The 
statute then directs, that " before any child be bound apprentice by 
" the overseers of the poor of any parish, &c. such child shall be 
** carried before two justices, who shall enquire into the propriety of 
"binding such child," &c. The first ten sections apply to cases 
where the parish officers are the binding parties : but inasmuch as 
parish officers, intending lo Vvud ?i c\\\\^ ^^Y^€.utice to an improper 
person, or to a person not. i^^v^va^ot e.^i\>i\\v^Q\v\i\xi\^^.3,^^Vvv\ia 
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reasonable distance, might, without being actual parties to the inden- 
ture, in order to evade the provisions contained in those sections, 
advance the public parochial funds to the parents of such child in 
order to bind him out ; to remedy that mischief, and to prevent the 
parish officers from doing indirectly that which the other sections 
prevent them from doing directly, the eleventh section was intro- 
duced. That section recites, that *' the salutary provisions enacted 
** by the 43d of Elizabeth are frequently evaded in the binding out 
** of poor children, and the premium of apprenticeship, or a part 
" thereof, is clandestinely provided by parish officers, who are thus 
** enabled to bind out such poor children without the sanction of 
** justices of peace." The mischief, therefore, was, that parish 
officers, by advancing money without becoming ostensible parties to 
the indenture, were enabled to bind out poor children without the 
proper sanction : and to remedy that mischief, it is enacted, that 
" no indenture of apprenticeship, by reason of which any expense 
*' whatever shall be at any time incurred by the public parochial 
" funds, shall be valid and effectual, unless approved of by two jus- 
'' tices of the peace under their hands and seals, according to the 
" provisions of the said act and of this act." The enacting words 
are certainly very large ; but I think we ought to put on them such 
a construction as may have the effect of preventing the mischief in- 
tended to be remedied, yet of not extending them to a case like the 
present, where a humane and charitable person has bound out a poor 
apprentice, part of the sum expended in such binding having been 
voluntarily contributed by parish officers, and afterwards allowed 
them in their accounts by the parishes for which they act. I think 
we must construe the enacting part of this statute as applying to 
cases where the execution of the indenture is directly or indirectly 
obtained by parish officers, so as in effect to be a binding by them. 
Here the binding was not procured either directly or indirectly by the 
parish officers. — Littledale J. The words of the enacting part of 
sect. 1 1 . may perhaps be satisfied, if any part of the money expended 
in binding out the pauper be supplied from public parochial funds. 
Looking, however, to the object which the legislature had in view by 
that enactment, 1 think it does not apply to the present case. First, 
I think the words public parochial funds mean the funds of some one 
particular parish which may have an interest in the binding. Here 
the officers of three parishes contributed, and it does not appear that 
any one of those parishes was interested in binding out the pauper to 
another. But independently of this, that was not a binding either 
directly or indirectly by the parish officers. The great object of the 
legislature in sect. 1 1 . was to prevent the parish officers from doing 
indirectly, that which they were prohibited from doing directly by the 
former sections ; and that being so, I think the enacting words must 
be restrained to cases where they are, in substance and effect, though 
not in name, the binding parties, and where the binding takes place 
at their instance or instigation. The general preamble, as well as the 
preamble of the eleventh section, shews that the prohibition is in- 
tended only to meet those cases where the binding is either formally 
or substantially by the parish officers. — ^Taunton J. I think the 
order of sessions was right, on the ground stated in the case, that 
there was no binding by the parish officers, but onl^ b^ Dt« L\|« ; 
and that the payment by the parishes \vas \o\u\\\.^x'^ , ^xA xvoV xssa.^^ 
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in consequence of any legal obligation ; there being, too, no evidence 
Uiat the pauper belonged to either of the parishes which con^bated 
aaotiey, though it was charged and allowed in the respective parish 
accounts. — Patteson J. concurred. — Order of sessions con- 
firmed. 

0/ the Place of Residence, — 2 Bott, pi. 538. 

154. Rex V. Foulnessy T. T, 51 G. 3.-6 M, §S. 351.— On ap- 
peal, the quarter sessions quashed an order for the removal df Daniel 
Wade, Marianne his wife, and their two children, from the parish of 
Foulness to the parish of Little Wighorough, both in the county of 
Essex, subject to the opinion of this Court on the following case :— 
I^e pauper, Daniel Wade, on the 1st of October 1806, was, by in- 
denture, bound apprentice as a mariner for three years to James 
Potter of Foulness, who was master of a barge, of which he and 
Wm, Potter were joint owners, and which was navigated by James 
Potter. The pauper, and another apprentice, bound also to James 
Potter, served on board the barge, and made several voyages^ to Lon- 
don and back to Foulness between the 1st of October 1806 and the 
following Christmas. Previously to the last voyage, the pauper had 
slept thirty-five nights in Foulness. The master, James Potter^ 
whilst in London on the last voyage, stiddenly quitted the vessel, and 
was never seen by the pauper afterwards, nor did he come back to 
Foulness, nor was he heard of by his wife at any time during the re- 
mainder of the three years for which the pauper was bound. The 
pauper returned with his fellow-apprentice in the vessel to Foulness, 
and arrived about the 24th of December 1806. After his arrival he 
continued on board two days, when, in consequence of severe illness, 
he made application to Mrs. Potter, his master's wife, and was by 
her direction conveyed to the poor-house, because she was unable to 
afford him any accommodation in her own house. But she main- 
tained him entirely at her own expense, in expectation of her hus- 
band's return during the three weeks he was continued in the poor- 
house, and only ceased to do so, on account of her own distressed 
situation, having nothing for him to do. He was afterwards sup- 
ported by the parish. After the barge arrived at Foulness, Potter, 
the joint owner, as soon as he heard that James Potter had quitted 
the vessel, took the direction of the vessel, which remained more than 
a month at Foulness. The other apprentice bound to James Potter 
continued to serve on board the barge ; and the pauper would have 
done the same had he not been incapacitated by illness. The Court 
were of opinion that the pauper, after his return to Foulness, and 
whilst he was maintained by his master's wife, inhabited there under 
the indenture. — Lord Eilen borough C. J. I consider that the 
residence of the apprentice in the poor-house, was virtually a resi- 
dence in the master's house, under a continuance of the contract. 
The wife maintains him there out of her pittance, until it fails, in ex- 
pectation of her husband's return, and for the purpose of continuing 
the service until his return. — Bayley J. In Rex v. Harberton, (a) 
both parties consented to the dissolution of the contract. If the ap- 
prentice had sued the master, surely he could not have pleaded his 
own absence in bar to the action. In Rex v. Bamby in the Marsh, (b) 
the apprentice was residing at a distance from the master, and with 
his own friends : here he vma m^\\\\.'W»fi^ ^x. ^3a& m-aster's expence. 

(a) 1 T. R. 140. . W '^ ^^^^^^'^iWV, 
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Why was he so maintained, except by reason that the master was 
under a l^al obligation as master to maintain him in sickness ? If 
the character of apprentice had ceased, the wife might have aban- 
doned him, and sent him to his own parish. — Per Curiam^ — Order 
confirmed. 

155. Rex V. Aldstone, E. T. 1 W. 4.-2 B. 4r Ad. 207.— Upon Anappran^ds 
an appeal against an order of two justices, whereby Edward Davi- "^ay gain a set- 
sow and his wife and children were removed from the township of ^ll?®**? ^y '*' 
Hexham, in Northumberland, to the parish o( Aldstone, in Cumber- parish dnrinff 
Jandj the sessions confirmed the order, subject to the opinion of this his apprentice- 
Court on the following case : — The respondent parish o^ Hexham ship forty days, 
established a primsl facie settlement of the pauper Edward Davison ^^^^!^ 

by parentage, in the parish of Aldstone. The appellants then proved, ^^^ ^f ^y ^^ 
that the pauper E. Davison, when about nineteen years of age, year, 
bound himself as an apprentice to John Ostle of North Shields, in 
the county of Northumberland, ship-owner, by indenture bearing 
date the 26th of August 1809, for the term of three years ; that in 
the first year of the pauper's apprenticeship the vessel in which he 
served was moored for a month in the township of Middlesborough, 
in the county of York, which town separately maintains its own poor; 
and that in the second year the same ship, in which the pauper still 
continued to serve, was moored in the said township of Middlesbo- 
rough for five weeks, and that during the said month and five weeks 
he slept on board the ship. The question for the opinion of this 
Court was, whether the pauper E. Davison gained a settlement in 
Middleshorough, under the indenture of apprenticeship, the forty 
days of his residence in that township not having been in one and the 
same year of his apprenticeship. — Lord Tenterden C. J. This case 
falls within the decision in Rex v. Gainsborough.{a) There the pauper 
while apprentice, resided forty days in the whole in West Stockwith, 
at many different times during a term of three years and a quarter, 
and was resident no where else forty days during that period ; and he 
was held to be settled in West Stockwith. — Littledale J. There 
is a distinction between contracts for service and for apprenticeship. 
In the former case, there must be a year's service under a yearly hir- 
ing to confer a settlement; the forty days' residence must therefore 
be within the year. But the service under a contract of apprentice^ 
ship has no reference to the term of a year. — Parke and Patteson 
Js. concurred. — Order of sessions quashed. 

156. Rex V. Banbury, T. T. 2 W. 4.-3 B. ^ Ad. 706. — On G. 5. was 
appeal against an order of two justices, whereby George Stanton bo«n<l appren- 
and his wife were removed from the parish of Banbury, Oxfordshire, cuSe^in m^ 
to the paiish o( King sutton, Northamptonshire, the sessions quashed b., to se^ 
the order, subject to the opinion of this Court on the following case : him for seven 
— ^The pauper, George Stanton, was, by indenture of apprenticeship, y^^^' ^^^^ 
dated the 7th April, 1825, bound apprentice to W. Kimbury of Z^^teSksin 
Banbury, cork-cutter, for the term of seven years. The consideration that parish, 
money paid to the master was 21/.; and the master covenanted to theappremice 
teach the apprentice his trade, and find him sufficient meat, drink, having a weak- 
clothing, lodging, washing, and all other necessaries during the term, hbmaster tST' 
The pauper, upon the execution of the indenture, entered into the him to go back 
service of his master at Banbury, in which service he remained seven to his fether, 

(a) 6 T. R. 452. 
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and it was weeks, working at cutting corks ; after which, the pauper having a 

afterwards weakness in his eyes, his master told him that he must go back to his 

agreed that the father as he could not see to work at his trade. The pauper accord- 

master snould • 

give the pauper ^^S^Y went home to his father's house at King suf ton, on the Satur- 
two gross of day following, where he staid till the next Monday morning. The 
corks per week, pauper and his father then went again to the master, who refused to 

receive the pauper; upon which all the parties went before a magis- 
trate, and the father made a complaint against the master, for re- 
fusing to receive the pauper. The magistrate informed the master, 
that he must return the premium or maintain the apprentice. The 
master stated that he could do that ; and the pauper, his father, and 
the master, then went to the master's house, where it was agreed, that 
the master should give the pauper two gross of corks per week, to be 
ceived the corks of the value of 2s. per gross, to maintain him. The pauper then 
from his mas- went home and lived with his father (who was a labourer and receiv- 
them" and slept ^"S parish relief), at Kingsutton, for two years, during which time 
more'than forty the pauper received the corks from his master, according to the 
nights at his agreement between them. He sold the corks, and did any thing he 
father's house could get to do, working for any one who would employ him. Dur- 
no work^for his '°g those two years, the pauper did no work for his master, unless 

hawking the corks so furnished to him could be considered as a ser- 
vice under the indenture. The pauper did not account with his mas- 
ter for the corks so furnished to him, or their proceeds, and the pau- 
per's father sometimes sold the corks. At the expiration of two years, 
in consequence of the master giving the pauper bad and valueless 
corks, the pauper was taken back by the father to his master, with 
whom he (the pauper) lived about ten days ; and during that time he 
went out hawking corks for sale for his master. He slept on the 
night of the last of those ten days at the master's house in Ban- 
bury. At the end of the ten days the master told the pauper, that 
he must go home again on account of the badness of his sight ; and 
he agreed to let the pauper have a gross of the best corks per week. 
Accordingly, the pauper went back to his father's at Kingsutton, 
and lived with him again till his indentures were discharged as herein- 
after stated ; and, during such period, the master furnished the pau- 
home agam, his p^^ ^-^^y^ ^^iq corks according to the last-mentioned agreement, which 
toTet him^lve corks the pauper sold, and received the proceeds ; doing no work for 
a gross of the his master, but getting employment as he could. The pauper, dur- 
best corks per jng his apprenticeship, slept more than forty nights at Banbury f 
week, which he ^^^ jjjQj.g ^\^^^ f^^iy nights at Kingsutton ; but he slept in his father's 
apprentice dis- ^^use at Kingsutton on the night of the 5th of July, 1829 ; and on 
posed of them the 6th of July, 1829, he was discharged from his apprenticeship by 
as before, doing an order of two justices. — Lord Tenterdek C.J. I am of opinion 
^^Ttl^l^A *^* ^^^ ^^ pauper gained a settlement in the parish of Kingsutton^ under 
*""" -- «" ^^ circumstances stated in this case. It is not easy, and perhaps not 

possible, to reconcile all the cases on this subject. But this principle 
may be collected from them all, that where the residence in a parish 
different from that of the master is unconnected with the apprentice- 
ship, no settlement is gained. The cases where paupers have re- 
jusidces : Held, moved to other parishes, on account of illness, or for the purpose of 
that the ap- visiting friends, neither receiving maintenance nor performing ser- 
preniice being yj^^ ^^e illustrations of this part of the rule. On the other hand, if 

by his master in K. in pursuance of the indcnluvc, lesv^e^Ji 
there as apprentice, and gained a selUement. 
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during the residence in a parish different from that of the master, the 
apprentice performs service for his master there, his residence is then 
considered referable to and connected with the apprenticeship, and 
he gains a settlement. There is also a third case, where the master 
assents to the residence of his apprentice in a different parish, and 
maintains him there, though no service be performed. The master 
covenants by the indenture to teach the pauper and also to maintain 
him. Here he certainly did not teach the apprentice while he re- 
sided in Kingsutton, but he did maintain him. That was one of the 
objects of the apprenticeship, and it was satisfied ; and I think it is 
sufficient to connect the residence of the apprentice in Kingsutton 
with the indenture, and that the safer course will be to hold that 
such residence was referable to the apprenticeship, by reason of the 
maintenance of the pauper in that parish. — Little dale J. 1 am 
of the same opinion. The master here, in consequence of what passed 
before the justice, agreed to allow the pauper, while residing at his 
father's house, a quantity of corks per week to maintain him. The 
residence of the apprentice in his father's parish of Kingsutton is 
therefore accounted for by his tnaster's maintaining him there ac- 
cording to that agreement. The cases upon this subject turn upon 
very refined distinctions ; but I think here the residence in Kingsut- 
ton is referable to the apprenticeship, by reason of the maintenance. 
— Parke J. I am of the same opinion. It may be collected from 
the decisions, that the residence in a parish different from that of the 
master must be connected with the indenture, or, as is laid down in 
Rex V. Ilkeston (a), in furtherance of the object of the apprenticeship. 
Now, that object is two-fold : maintenance and instruction. The 
one is as much the object of the indenture as the other. Rex v. 
Charles (Jb) and Rex v. Linkinhorne (c) shew that actual service in 
the parish where the apprentice resides is not necessary to give a set- 
tlement. If the pauper be permanently maintained by the master 
during the residence, one of the objects of the apprenticeship is at- 
tained, and it is immaterial in what parish the maintenance is afford- 
ed. The cases run very near to each other. Rex v. Brofton (d) is 
like this case in some respects, but there an express stipulation was 
made in the indenture by which the master dispensed with the ser- 
vices of the apprentice during the winter, the time of the residence 
upon which the question of settlement arose. — Taunton J. In the 
cases which have been referred to, and in which the residence was 
held not to have taken place under the apprenticeship, the pauper 
was not under the controul of the master, and there was no other 
circumstance from which it could be said that the residence was in 
pursuance of the contract. But here the relation of master and 
apprentice clearly continued until the indenture was discharged. The 
agreement of the master to allow the apprentice corks, by the sale of 
which he was to maintain himself in Kingsutton, shews that the resi- 
dence there was in pursuance of the contract of apprenticeship, and 
therefore without breaking in upon any decided case. I think we 
may hold here that the settlement was in Kingsutton, — ^The order of 
sessions must be quashed. 

(o) 4 B. ^ C. 64. (b) Burr. 5. C. 706 

(0 Ante, 413. (d) 4 B. ?<; A,^\. 
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Where'pauper, 
a parish ap- 
prentice, bound 
till twenty-one, 
served about 
eight ^ears, 
when It was 
agreed that he 
should go to C, 
who was of the 
same trade with 
his master, to 
serve him the 
remainder of 
his term, and 
C. agreed to 
pay his master 
Is. 6d, per 
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that period and 
pauper accord- 
ingly went to 
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a few days on 
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tinued serving 
him with his 
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been there 
three weeks, the 
original inden- 
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up by his mas- 
ter to Cm and 
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of apprentice- 
ship made be- 
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per, his father- 
in-law, his 
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original inden- 
ture, and for a 
longer period 
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original term, 
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some provisions 
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those in the 
original inden- 
ture: Held, 
that pauper did 
not ^n a set- 
i/ement by 
serving C. as 
upon H con- 
structive service 



0/ binding to one Master and Service with anotfh6r, — 2 Bott, pi. 584. 

157. Rex V. Eccle^field, E, T. 57 G. 3. — 6 M. ^ S. 173.— On 
appeal, an order for the removal of Joseph Wostenholm, Sarah^ bis 
wife, and one child, from the township of Bright side Bier low, to 
the township of Eccksfield, both in the West Riding of the county 
of York, was confirmed at the sessions, subject to the opinion of 
this Court on the following case : — ^The pauper, when about nine 
years of age, was bound by a parish indenture, dated 24th May 1803, 
as an apprentice to Samuel Carr, of Ecclesfield, till he should attain 
the age of twenty-one years. He served Carr under that indentare 
for about eight years, when, in consequence of Bome disagreement 
between them, it was agreed that he should go to Peter Cadmanybi 
Sheffield, scissor-maker, to serve him during the remainder of the 
original term. Cadman agreed to pay Carr Is. 6d. per week during 
that period. The pauper accordin^y went to Cadman, at first for a 
few days upon trial, and continued serving him, with Carr*s express 
approbation and consent. After he had been there three weeks, the 
original indenture was given up by Carr to Cadman, and an inden- 
ture, of which the following is the substance, was executed by the 
parties : — This indenture, made the 30th day of November 1810, 
between Joseph Wostenkolm, son of Benjamin Wostenholm, deceased, 
Charles Denton^ the said Joseph Wostenholm*s father in law, and 
Samuel Carr, maker of scissors, of the one part ; and Peter Cad- 
man, of the other part ; witnesseth that the said Wostenholm, of his 
own good liking, and by and with the consent of his friends, hath 
put and bound himself apprentice to and with the said Cad- 
man, in the trade of a maker of scissors to be taught and in- 
structed, and with him as an apprentice to dwell, serve, and abide, 
from the day of the date hereof for seven years thence next ensuing, 
during which time the said Wostenholm, the apprentice, shall and 
will take him, the said Cadman, for his master (and so proceeded in 
the usual form of indentures of apprenticeship). And the said master 
doth for himself, his executors, and administrators, covenant and 
agree to and with the said apprentice, that he, the said master, shall 
and will teach and instruct the said apprentice, according to the best 
of his, the said master's, skill in the said trade, within the limits of 
the corporation of cutlers in Hallamshire ; and also that he will pro- 
vide for the said apprentice good, wholesome, and sufficient meat, 
drink,&c. ; and also that he will pay him for wages sixteen peince yearly 
during the said term. And the said master doth hereby ixirther figree 
to pay the said apprentice the sum of two shillings weekly during the 
last year and a half of the said term. (Signed and sealed by all the 
parties). No premium was paid to Cadman, but he continued to 
pay Carr the Is. Qd. per week under the agreement, and the pauper 
continued to serve Cadman during the greater part of the remainder 
of the original term. The sessions being of opinion that the pauper 
had not gained a settlement 2X Sheffield by this service with Cadman, 
confirmed the order. — Lord Ellen borough C. J. The second in- 
denture is not to be rejected as an entire nullity ; although it be not 
capable of the legal efifect for which it was intended, that is, to con- 
stitute an apprenticeship, \l ma^ ^etv^ Vo W^vi'^^ ^sx intention that 
the service should not be coiilm\iftd \xtv^et\3cv^ QTv^v\Na^.\\v\^\stoa»^\s^ 
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should begin de novo, I think this case is concluded by Rex v. Chris* under tjbe^wi 
towBy (a) which was decided on a review of all the cases. — Bayley J. indentw«.wi«li 
In my opinion, this case^ cannot be fairly distinguished from ^^^i^v. ^*^""*f^^* 
Christowe. In that case it was settled, that unless there he a con- though Q, con- 
sent to the second service under a recpguition of the original binding* tinuedta pav/ 
a settlement is not acquired, and tha^ an instrument purporting to be ^^^ master tko^ 
a nevsr binding is not such a consent. Is it possible in this case to ^** t^'^ th 
say, that the second service was a service with a consent of the nature r^ment.'^ 
above statedi,. when the time and manner of service are different from 
those under the original binding ? The second master had not the 
same rights with respect to service as the first master, neither hpid the 
apprentice the same rights with respect to his employment. In truths 
the second indenture was made with another view, and shews that it 
was^ never intendjsd that the service should be continued under the 
fu3U„ on the same terms, or ejusdem generis* — Abbott J. To hold 
that service under the. second contract was a service under the first, 
> would, as it seems to me, be not only to draw a legal conclusion 
without preimises, but contrary to the facts. When the parties exe-. 
cuted the new indenture stipulating for service for another period, it 
is impossible, I think, to, say that this was not a, new service underf 
the new indenture and- not under the first. Rex v. Christowe appeara 
to me to, govern this case, unless the circumstance alluded to by Mr. 
Scarlett makes a difference, ^ut I think that circumstance does 
not, for I consider iJie parol agreement as entirely done away with by 
the subsequent instrument. — Holro yd J. I am entirely of the same 
opinion. It seems to me that the second service^ being inconsistent 
with a|id in a different character from the first, must be consideredi 
as a service referable to the engagement with the second master, aqd) 
not with the first. — Order of sessions confirmed. 

158, Rexw. Shiptouy ^. T. 9 G. 4.-8 B.^ C. 88.— Upon aa. The master of 
appeal against an order of two magistrates, dated the 14th of May * P^™^ ap- 
18'i7, whereby William Partridge and his wife were removed fron* Eavb^^MT**!: 
the parish of Dudley , in the county of Worcester, to the parish of sufficient for 
Shipton^y in the county of Salop ; the sessions, confirmed the order^ him, proposed 
subject to the opinioKi of this Court on the following case : — The^ *° ^^"^ \^ 8** ?® 
pauper, W, Partridge-, at. the age of thirteen years, was under indea-. * "?^ iQ a dif- 
tures, bearing date the 3d of September 1816, put out an apprentice, occupi^ by the 
for seven years, by the officers of the parish of Stanton Long, in the, master's sister. 
county of Salop, with the consent off two magistrates in the usual The pauper as- 
manner,tp Jolm Taylor, who occupied a farni.in that parish. Aft^ sented to the 
the ps^up^r had: been some months at his. master's farm, Taylor i^ot a^^ with her 
having, su^cient work for hi|n, asked him if he would go over, to a. to work there 
fs^rrn <^ed the Mporhoiise, in the parish of Shipton, to drive the for a twelve- 
plough. Tlie pauper said he had no objectioli, and immediately ™°at^anddrink 
pacl^ up his clothes and went accordingly. The Moorhouse was i«: jje worked for * 
iQ.the occupation of a Mrs. Corser^ the sister of Taylor, whose hus- her for four 
band was a lunatic and incapable of superintendipg the management years and four 
of his farm. Taylor accordingly, about once a fortnight, went ovei "^"^u^'fi^'^'' 
from his resid^ce at Stanton. Long to th^ Moorhouse, a distance of ^^^ years he 
a mile, and ga,ve his advice and opinion to his sister respecting the received from 
proper management of her Arming affairs. He also gave orders to her meat and 
her servants, but never gave any orders to the pauper after he had J*°Jhi~i"^'*!J°^ 
been sent to the MoorhMise as before-mentioned. Taylor nQ,N«s: \j^V1 \^t^v^\i^« 

(a) ll£ast, 9&r 
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ceived wages : 
Held, first, 
that no settle- 
ment was 
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service with 
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service not 
being under 
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G. 3. c. 139. 
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not by his ser- 
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sister gain any 
settlement by 
hiring and ser- 
vice. 



the pauper William that he might hire himself, or make any engage- 
ment with Mrs. Corser, but retained possession of the indenture of 
apprenticeship, and produced it in Court on the trial of the appeal. 
No agreement or bargain was ever made between Taylor ana his 
sister, respecting the services of the pauper. On the arrival of the 
pauper at the Moorhouse, Mrs. Corser asked him if he would stay and 
drive the plough for his meat and drink for a twelvemonth ? he replied 
that he would, and she sent him to the field to drive the plough. For 
his services at the Moorhouse for the first and second years, the 
pauper was not paid any money, but was found in clothing (except a 
pair of shoes and some stockings) and in meat and drink by Mrs. 
Corser. At the end of the second year he hired himself for a year to 
Mrs. Corser for 51. and served that year, and received the full amount 
of his wages. When that period had expired, he hired himself again 
for a year at 61, and received that sum at the completion of the year. 
During the time that the pauper was in the service of Mrs. Corser, 
which was four years and four months, he never received any orders 
from Taylor, nor did he ever return to Taylor's farm after he first 
quitted it, as before stated. No assignment of the indenture was 
made, nor was the consent of any magistrate obtained for placing the 
pauper William with Mrs. Corser, When he had been for two years 
at Mrs. Corser' s, Taylor became insolvent and quitted his farm, after 
which he ceased to have any thing to do with the Moorhouse, and 
saw no more of the pauper. Before Taylor's insolvency, and whilst 
the pauper worked at the Moorhouse, Taylor, on the application of 
the pauper's mother, furnished him with some shoes, and on another 
occasion supplied him with wool to make stockings for him ; he also 
employed a surgeon to attend him whilst labouring under a complaint, 
and paid his bill. When the pauper left the Moorhouse ^ the term of 
his apprenticeship had not expired. The question for the consider- 
ation of the Court was, Whether this apprentice had not been put 
away and dismissed from the service of his master, within the mean- 
ing of section 9. of 56 G, 3. c. 139. which came into operation on 
the 1st of October 1816, so that he could not obtain a settlement in 
Shipton by means of his service there ? or whether the service in Ship- 
ton was by law a service under the indenture of apprenticeship, so as 
to confer a settlement in that parish? — Lord Tenterden C. J. 
Upon both grounds I think that the justices were wrong in the con- 
clusion to which they came in this case. First, independently of the 
provisions of the 56 G, 3. c. 139., I think that no settlement was 
gained in this case. In order to gain a settlement by apprenticeship, 
there must be a continued service under the indenture. If, during 
the term of the apprenticeship, the apprentice hires himself to a 
stranger to the indenture, the service is notreferable to the indenture, 
but to the contract of hiring, and, consequently, no settlement is 
gained by apprenticeship. Here it appears from the facts stated in 
the case that the pauper hired himself to Mrs. Corser. He might, 
therefore, have gained a settlement by hiring and service if he had 
not been an apprentice. The service was not under the indenture, 
but under the contract of hiring. I also think that no settlement 
was gained, because there was, in this case, a putting away of the 
apprentice within the meaning of the 56 G, 3. c, 139. s. 9. The 
52 Cr. 3. c. 57. s. 7. Tec\le8,lVd\.\\.^\^c^ecv\X^W^^ned that persons 
were compellable under l\\e ^icX. o^ X)^^^ & \^ W » ^, \5^ v^i^jA ^ ^^-^^^^ 
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number of parish apprentices than it was convenient for them to 
maintain and employ in their own families, and they were, therefore, 
forced to place out or assign over such apprentices to other persons, 
and that it was proper that such assignment should be legally made 
under the inspection and controul of the magistrates, as well for 
the benefit of the apprentice as that the original master might be dis- 
charged from his covenants in respect of such apprentice ; and that 
it was fit that the person to whom such assignment should be made, 
and also the apprentice, should be subject to the ordinary jurisdiction 
of justices of the peace with respect to masters and parish appren- 
tices; and it then enacts, 'Uhat it shall be lawful for the master of 
'* any such parish apprentice, by indorsement on the indenture, &c. 
" with the consent of two justices, to assign such apprentice to any 
" person willing to take such apprentice for the residue of the term 
** mentioned in such indenture." Notwithstanding this statute, it was 
discovered that many grievances had arisen from the binding of poor 
children as apprentices by parish officers to improper persons, whereby 
the parish officers and the parents of such children were deprived of 
the opportunity of knowing the manner in which such children were 
treated; and also from the permission given to apprentices by the 
persons to whom such apprentices had been bound, to serve others 
without a formal assignment, whereby the discretion required by the 
statute to be exercised by magistrates in placing out apprentices to 
suitable persons was frequently rendered of no avail. Those mis- 
chiefs are provided for by the statute 56 G, 3, c. 139. s. 9., which re- 
cites* " that it was expedient that those to whom parish apprentices 
** were bound or assigned should be empowered to place out or assign 
" over such apprentice to others, and that it was proper that such 
'* placing out or assignment should in all instances be under the in- 
" spection and controul of the magistrates, and that it was fit that the 
*^ person to whom such putting out or assignment should be made, and 
** the apprentice, should be subject to the ordinary jurisdiction of jus- 
** tices, of the peace, and that it was inexpedient that any master or 
** mistress should in any way discharge or dismiss from his or her 
" service any parish apprentice without the consent of such justices ;'• 
and it then enacts, *' that it shall not be lawful for any master to put- 
" away or transfer any parish apprentice to any other, or in any way 
" to discharge or dismiss from his or her service any parish apprentice 

without such consent of justices as was directed by the 32 G. 3. 

c. 57. and that no settlement shall be gained by any service of such 

apprentice after such putting away or transfer, unless such service 
* shall have been performed under the sanction of such consent as 

aforesaid." Here Taylor, the first master, not having sufficient- 
work for the apprentice, proposed to him to go' and work at a farm in 
the occupation of Mrs. Corser, where he worked for her for four years 
and four months, with the assent of Taylor. I think that was a 
putting away of the apprentice, without the consent of the justices 
within the words of the ninth section of this statute, and, consequently 
that no settlement was gained after the putting away of the pauper to 
Mrs. Corser, The order of sessions must, therefore, be quashed. — 
Bayley J. Rex v. Whitchurch (a) is expressly in point to shew that 
no settlement was gained by apprenticeship in this case, on the ground 

(a) 1 B. &i C. 574. 



256 



a 
ti 



209 



SCTTLBirXNT BY A.PFItAKTICSSHIF, 



(( 



ii 



lit 



A pauper was 
duly appren- 
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tliat the service in Shipton was- not referable to the indentuve, but ta 
the contract of hiring. I think also, that the pauper gained no set- 
tlement in Shiptoriy because there was a putting away of the appren* 
tice within the meaning of the 56 G, 3. c. Id9. «. 9. The object of 
the legislature was to protect parish apprentices, who are unable to 
protect themselves, and to place them under the protection of the 
magistrates. We ought, therefore to adopt such a construoUon as- 
will best effectuate the intention of the legislature. The 32 G. 3« 
c. 57. 3,7, prohibited masters from assigning parish apprentices- without 
the consent of the justices. In the recital of that section, the words' , 
** place out or assign" occur, but, in the enacting part, the assign- 
ment alone is prohibited. But the 56 G. 3. c. 139. s. 9. recites, 
that it is expedient that the placing out or assignment of parish 
apprentices should, in all instances, be under the inspection and 
controul of the magistrates," and enacts, ** that it shall not be law- 
^* ful for any justices to put away or transfer any parish apprentice 
'^without such consent, and that no settlement shall be gained by any 
** service of such apprentice, after such putting away or transfei^ 
*^ unless such service shall be performed under die ssmction of sueh* 
'^ consent as aforesaid." An assignment imports a transfer of the 
services of the apprentice for the residue of his term. But an ap« 
prentice may be said- to be placed out when the master consents to 
the apprentice serving another individual, so as to become subject to 
the controul of that other. Here it is evident that the legislature in- 
tended to prohibit the placing out, without consent of the justices, 
as well as the assignment. I think that in this case the master placed' 
out the apprentice to Mrs. Corser, or put him away, and, conse- 
quently, that the service, after such putting away without consent, 
gave no settlement. — Order of sessions quashed. 

159. Rex V. Linkinhome, E. T. 2 W, 4.-3 B, ^Ad. 413.— On 
appeal against an order of two justices, whereby WiUiam Wallis and 
his family were removed from the parish of Linkinhcme^ in Comtoall, 
to the parish of St, Cleer in the same county, the sessions quashed 
the order, subject to the opinion of this Court on the following 
case : — The pauper was duly bound apprentice by the churdiwardens 
and overseers of the parish of St, Cleer, to John Gadgcombe of that 
parish, farmer; and served him in St, C/^er under the indenture ibr 
about six years, when Gadgcombe, having failed in business, agreed 
to pllice the pauper with T. Little, of the parish oiSt. Pimwokia 
the said county, former. No assignment or transfer of the inden- 
ture wasrmade; but the pauper, in March 1816, went to and sefvtd 
Little in St, PiTmooh with the consent of Gadgcombe, for nine 
months. The pauper then becoming ill and disabled for service; 
went back to Gadgcombe in the parish of St. Cleer, and he, having; 
no accommodation for the pauper, told him to go to his mother who 
lived in St, Cleer, promising to .come and agree with bet for his 
board and maintenance. The pauper went to his mother accordingly, 
andj a few days after, Gadgcombe came and promised the mother to 
remunerate her for taking care of her son, and todc the paupev to a 
medical man for advice. The pauper continued to reside with h» 
mother in St, Cleer for about eight weeks^ Gadgcombe also, during 
that time, being resident in St. Cleer, but the pauper did not perfbrM 
any actual service for Gadgcombe ^vtcvev^ \}ca1 i^rlod. The sessions 
were of opinion, that, for vjwvX rf s>3«3ci «err«.t>^^\vv&\.Vi^^^<».of 
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settlement of the pauper was ia St. Pinnock, — Lord Tenterden him to go to his 
C. J. The decisions on this branch of the law run very near to each mother, who 
other, and are hardly reconcileable. I agree that the mere continu- !^[^l ** xkL 
ance of the contract during the absence of the apprentice from his ^l^er did m, 
master is not sufficient, but I do not agree that the performance of and his fint 
some service by the apprentice is absolutely necessary to enable him master, a few 
to gain a settlement in a parish different from that where the master ^^'Jad'h* 
lives ; I think less than that will do, and that it will be sufficient, if mother to re- 
the residence be in pursuance of the contract of apprenticeship, and munenite her 
in a place where, but for that contract, it would not have been. The fo' taking care 
word service is not mentioned in the statute 3 TT. ^ iW. c. 11. s. 8., of^P^upe"*' 
but binding and inhabitation. Here, I think, it is evident that the continu^Tto 
boy's residence with his mother in St. Cleer was in pursuance of the reside with his 
contract of apprenticeship ; for, during all that time, the master was mother in A. 
bound to mamtain him, and did so in performance of his part of the ^*^1?^* ^^ 
contract. The pauper was therefore settled in St. Cleer. — Little- ^t^J ^ 
DALE J. Although no actual service was rendered by the pauper being resident 
while he resided in St. Cleer the last eight weeks, such residence was there, but did 
in pursuance of the contract of apprenticeship. He returned to his °*^ perfomi any 
master with the intention to reside with him, and to perform service J^, himfSeld 
as soon as his health permitted. Illness alone prevented it. He went that the pauper 
to his mother's house by desire of his master. His residence there is resided in il. ia 
to be considered as if he had continued in the master's house ; and ***® character of 
if he had been taken ill while residing there, there could have been tl£EXv*Miin^ 
no doubt that he would have gained a settlement in St. Cleer , al- a settteiMnt in 
though he performed no service. That the master considered him as that parish, 
residing with his mother in pursuance of the contract of apprentice- 
ship, is shewn by the fact of his having agreed to maintain him during 
that time. — Parke J. I am also of opinion that a settlement was 
gained in the parish of St. Cleer. The question arises on the statute 
3 W. S^ M. c. \\. s. %.f which enacts, that " if any person shall be 
*' bound an apprentice by indenture, and inhabit in any {Parish, such 
*' binding and inhabitation shall be adjudged a good settlement." 
The statute says nothing of actual service. The true construction, as 
stated by Lord Tenterden, in Rex v. Ilkeston (a), is, that the inha- 
bitation must be in the character of an apprentice, and in some way 
or other in furtherance of the object of the apprenticeship. Now, 
applying that rule to the present case, the pauper's residence in St. 
Cleer was not casual, for he came to that parish because the master 
was bound to receive and maintain him. The residence there, con- 
sequently, was connected with the apprenticeship. The dictum, that 
service is one of the essential requisites to confer a settlement can- 
not be supported. Service may be material, as shewing that the re- 
sidence is m the character of apprentice, but that may be shown by 
otiier facts. Here the residence appears undoubtedly to have been 
in the character of apprentice, and was so considered by the master, 
for he agreed to maintain the pauper during the time of such resi- 
dence. — Patteson J. Service is a criterion, but not the only one 
whereby to determine the character of the residence, and the facts 
stated m this case abundantly shew that the pauper resided in St. 
Cleer as an apprentice. Rex v. Charles (6), is in point, and has not 
been overruled. The order of sessions must be quashed. — Order of 
sessions quashed. 

(a) 4B,^C. 67. (b^Burr. S. C,l^* 
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SfiTTLCMENT BY APPRENTICESHIP. 

Of Apprenticeship under Certificate* — 2 Bott, pi. 597. 

160. Rex V. Rustingdonj T. T. 57 G. 3.-6 M. ^ S. 396.— l^wa 
appeal, the quarter sessions for the county of Sussex confirmed an 
order for the removal of Joseph Mitchenerflais mfe, and child, from 
the parish of Newhaven to the parish of Rustingdon, subject to the 
opinion of this Court upon the following case : — ^The pauper was in- 
cluded by name in a certificate given in the year 1763, by the parish 
of Rustingdon to the parish of Newhaven^ while residing under this 
certificate ; he was bound appentice to one Brown^ a lightermaD, in 
Newhaven^ for seven years, and served under the indentures for the 
whole period of his apprenticeship. During the greater part of his 
apprenticeship, and on the last night of it, the pauper slept in New- 
haven, and in his master's house ; but in the course of his employ- 
ment under his master, he was in the habit of going up and down the 
the river Ouse to and from Lewes^ in his master's barges. Upon 
these occasions he was frequently detained by circumstances at Lewe% 
for two or three days together, but not loneer at any one time ; and 
when so detained, he slept either at an inn m the parish of St, Tho- 
mas d Becket in the Clifie near Lewes, or on board his master's barge, 
while it lay in a part of the river which is in the same parish. He 
slept in the parish of jS^^ Thomas d Becket in the Clifie, considerably 
more than forty nights in the whole seven years, but he could not 
take upon himself to say that he slept there forty nights in any one 
year of the term. — Lord Ellen borough C. J. Had it not been 
for the certificate the settlement would have been at Newhaven^ be- 
cause that is the parish where the apprentice slept the last nig^t of 
his service. The certificate prevents this, but why is that to place a 
third parish in a worse situation ? There was nothing like a perma- 
nent residence in St. Thomas d Becket, to constitute an abandon- 
ment of the certificate. — Bayley J. The law on this branch of 
settlement is, that an apprentice is settled in the parish where he 
sleeps the last night of his apprenticeship, if he has slept there alto- 
gether during the year for forty nights. According to that law, the 
pauper would have been settled in Newhaven, were it not for the 
certificate. How then is the certificate, which is in the nature of a 
private bai^ain between two parishes to vary the case as it regards a 
third parish, and in the present instance to throw a charge on St. 
Thomas d Becket, which otherwise they would not have to bear? 
In Rex v. Great Torrington, (a) the certificate was completely dis- 
charged by settlement gained in another parish by apprenticesbip ; 
but when was this certificate discharged ? — Abbott J. The decision 
in Rex v. Spotland, (6) certainly gives colour to the argument of to day, 
which would maintain that a settlement was acquired in the parish 
of jS>^. Thomas d Becket, for the two cases are in circiunstances very 
similar. The facts of that case were these ; the pauper was bound 
apprentice to a certificated man from Middleton to Castleton^ and 
served his master in Castleton for some years, and then removed 
with him to Spotland, where he served forty days, and then married; 
from which time till the expiration of his apprenticeship, which was 
more than half-a-year, he worked with his master in Spatiandi but 
lodged with his wife in Castleton, And the Court held, that al- 
though the certificate still subsisted, yet that he had gained a settle- 



(a) Burr. S. C. 4^. 
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ment in Spotland^ for that the 12 Ann, c. 8. s. 2. only says, that an 
apprentice shall not gain a settlement in the parish to which his mas- 
ter was certificated, but I cannot help thinking that the Court were 
under some misapprehension of the terms of the statute ; for it also 
saySy <^ that the apprentice shall have his settlement in such parish, 
** as if he had not been bound apprentice to such certificated person." 
— HoLHOTO J. The argument against the order of sessions would 
place a third parish b a worse situation than if the certificate had not 
existed. — Order confirmed. 

Of Evidence of Apprenticeship. — 2 Bott, pi. 607^ 

161. Rex V. Denioy M. T. 8 G. 4.--7 B. Sf C. 620.— Upon ap- It was proved 
peal against an order of two justices, whereby William Roberts, his ^7 & pauper, 
wife and children, were removed from the parish of Rhodogeidio, in r** **bo*^ 
the county of Carnarvon, to the parish of Denio, in the same county, prentice twenty^ 
(he sessions confirmed the order, subject to the opinion of this Court three yean ago 
on the following case: — ^The pauper being a poor boy belonging to }oA,B.; that 
the parish of Llambelig was bound by the overseers of the poor of *^^®f^*^^ ^^'^ 
that parish as apprentice to one J. Connell, a hatter, residing at g^^^d ?tid that 
Pwllhely, in the parish of Denio, about twenty-three years ago, by he served seven 
an indenture for seven years ; on which the pauper said he believed yea»f and that 
there was a stamp, and that it was signed and sealed ; and there ^'^*^^^ |lw 
were no justices present at the time of the signing and sealing of the ^y^^<^ ^y^^ ^^ 
indenture, nor did the pauper recollect being at any other time before apprenticeship 
any justice respecting it ; and there was no evidence that the assent ^qiired, the 
of two justices had been given, or that the parii^ officers were par- ^T^Pr"^ 
ties to the indenture. The pauper also said, that the indenture was ia^'ti^ ui^ 
then kept by Cunnell, the master, and that he the pauper never saw fae said the * 
it afterwards ; that he served in Denio, under the indenture of ap- parish offioers 
prenticeship fbr the whole term of seven years ; that when the ap- rfli*^." ^ 
pventiceship expired, he asked his master, Connelly (who was then a decorations <^ 
rated inhabitant of the parish of Denio, but did not reside or pay a, B,, who 
taxes there when the appeal was tried), for the indenture, who said might hate 
that he had not got it,. but that it was with the overseers of Llambelig. l»een called as 
No other witnesses were called, nor any further evidence given re- ^^ adSJwT 
apecting it, except that the present parish officers of Llambelig in evidence, 
proved at the trial that they had searched among the papers belong- and that parol 
lug to that parish for the indenture, and that it could not be found ; ^^** ^ ^^ 
and that all the parish books and papers about ths^ date were missing. ^^^ admiMible. 
The Older of lemovd was confirmed, subject to the opinion of this 
Court as to whether the declarations oiConnell were properly received 
in evidence ; and whether, according to the foregoing facts, the loss 
<of the indenture was sufficiently proved or accounted for to let in 
{Murol evidence of its contents. — Batlby J. The decision in Rex 
V. Morton (a) did not proceed on the ground that the declaration of the 
executrix of the master was admissible ; but that if the declaration of 
the pauper were admissible so as to shew a possession of the inden- 
tures by him, it shewed also that further search or enquiry was tm- 
#ec€issary, because he stated that it had been given up to him, and 
that fae had burnt it. In this case Connelly the master, was living, 
and might, have been called as a witness to prove either that he had 
deliver^ his copy of the indenture to the parish officers or had de- 
stroyed it, or that there were originally two parts, and the parish 

(a) 4 Af. 4" S. 48. 
s 2 
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officers had one. His declarations clearly were not admissible in 
evidence. There was not sufficient evidence to shew that a bona 
fide and diligent search was made for the instrument where it was 
likely to be found, so as to let in parol evidence of the contents. In 
Rex v'. Castleion (a), there were two parts of an indenture of appren- 
ticeship, one of which was proved to have been destroyed, and the other 
had been delivered to Miss Taylor of Bomfordy to whom the appren- 
tice had been assigned. Evidence was given that application had 
been made to Miss Taylor^ who had ceased to reside at Bomford^ 
for the part delivered to her, and that she had said that she could not 
find it, and did not know where it was ; but Miss Taylor y though 
still living, was not called as a witness. The Court held that the 
part so delivered had not been sufficiently accounted for; it had 
been traced into the hands of Miss Taylor^ but no further evidence 
had been given to shew what had become of it. That case is pre* 
cisely in point. The order of sessions must therefore be quashed.—- 
Order of sessions quashed. 

162. Rex V. Stourbridge, E. T. 9 G. 4.-8 B. ^ C. 96. — ^Upon 
an appeal against an order of two justices, bearing date the 27th day 
of April 1 827, whereby G. Lay ton, his wife and four children, were 
removed from the parish of Bromsgrove, in the county of Worcester, 
to the township of Stourbridge, in the same county, the sessions 
confirmed the order, subject to the opinion of this Court on the fol- 
lowing case : — The respondent parish established a derivative settle- 
ment of the pauper in the appellant township by relief given to his 
mother. The mother of the pauper being examined on the part of 
the appellants, stated that about twenty- four years ago, she received 
some money from the overseers of Stourbridge to put her son out 
apprentice, and that she accordingly put the pauper, at the age of 
seven years, apprentice to one Clay, of the parish of Bromsgrove, 
who was her brother-in-law, that the indenture was signed by her, by 
the pauper, G. Lay ton, by the master, and by the man who had filled 
it up, that she gave the indenture to Nanny Badger to take to 
Stourbridge to the overseers who had given her the money to pay for 
the stamp for it; that it was directed to the overseers of Stour- 
bridge ; that Nanny Badger^s husband was a market gardener, and 
used to attend Stourbridge market ; that sometimes he, and some- 
times his wife went to market, and the indenture was to be carried 
by either the husband or the wife when they went to market; that 
both Nanny Badger and her husband were since dead, but that she 
had survived her husband, that she did not know whether Nanmn 
Badger had left any will, but had heard tha^t she had. The appel- 
lants further proved by John Moseley, an overseer of Stourbridge, 
that he had searched diligently in the chest where the papers of the 
township are kept for the inoenture of apprenticeship, but had not 
been able to find it, and that he had applied to the executor of W. 
Badger, the husband of Nanny Badger, who had informed him that 
the indenture had never come to his hands, and he was certain that 
no such paper was in W. Badger'^ possession when he died. Under 
these circumstances the appellants proposed tb ^ive secondary evi- 
dence of the due execution and contents of tiiie indenture. But this 
evidence was objected to on the part of the lespondents and disal- 
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lowed by the Court of quarter sessions on the ground that sufficient that search had 

evidence had not been given of the loss of the indenture. The ques- ^^^^ ^f^^ ^^ 

tion for the opinion of this Court was. Whether under the circum- *fVf"*di^'^ 

stances stated, secondary evidence ought to have been admitted of the dentuie and ™' 

execution and contents of the indenture? — Lord Tenterdev C. J. that it could sot 

I think that under the circumstances of the case there was reason- befoand: Held, 

able evidence of the loss or destruction of the indenture, and that J**/^*<rf^ 

the secondary evidence ought to have been received. If it had been oYene^ if the 

handed over to the ovenseers it would have been placed in the pansh indenture had 

chest, for it was their duty to place it there. Not having been found <^<>°^ i^^ their 

there the natural presumption is that it is lost. — Bayley J. If the ST"^** •*" tK#i 

indenture ever found its way into the parish chest which was the pro- paSsh^doset 

per place of custody, if it had been delivered to the parish officers it the presumption 

would have been there. Not being there, the presumption is, that it ^^ that it was 

is lost or destroyed. — Order of sessions quashed. ^^ ordestroy- 

'' \ ed, and there- 
fore that secondary evidence of the execution and contents of the indenture was admisnble. 

163. Rex V. Enderhy, K T. 1 W. 4.-2 B, ^ Ad. 205.— -Upon On appeal 
an appeal against an order of two justices, whereby Joseph Block- &g*i°*< <tn 
/«y, his wife, and two children, were removed from Heather in the ^^^J^^' 
county of Leicester ^ to Enderby in the same county, the sessions peliants, to^^' 
confirmed the order of removal, subject to the opinion of this Court shew that the 
on the following case : — By parish indentures duly allowed, the pan- pauper served 
per was bound on the 18th of July 1812 to one Thomas Dalby of ^^^^^ ^^ 
the parish of St. Mary's , Leicester, framework-knitter, and after- pnSticeinS" 
wards^ according to the provisions of the act 32 G. 3. c. 57., was respondent pa- 
assigned on the 6th of April 1813 to one Samuel Briggs of the rish, with the 
parish of Enderby y framework-knitter. The pauper served Briggs ^^Si^ ^ 
m Enderby until the 6th of February 1815 ; after which the appel- 5J,^j^ a written 
lants proposed to shew that, by the assent of Briggs, the pauper paper, purport- 
served more than forty days as an apprentice in the parish of Heather, uig to certify 
with his father Samuel BlockUy, framework knitter ; but it appeared ^r^**** ^^^ 
that the father had signed, and delivered to Briggs, a memorandum, Lrewl^^i^ 
which was unstamped, and was as follows: — ''Agreed, Feb. 6th, h^ master 

^* 1815. This is to certify. That Samuel Blockley has agreed to give eight shillings 

«* Samuel Briggs, master of Joseph Blockley, his son, the sum of 8«. ^^^ ^ term of 

" for the time of his apprenticeship." The sessions refused to receive 8hip*'*?feur*' 

any parol evidence of the assent of Briggs to the service with the that, there being 

pauper's father, on the ground that there was a written agreement ; nothing to shew 

and they refused to receive the written paper because it was unstamp- thatthe value 

ed.— Lord Tenterden C. J. In Rex v. St. PauVs, Bedford, (a) ^ato ofiTe" 

the instniment professed to be an assignment of an apprentice, and agraement wai 

not, as was there contended, an agreement for the hire of a servant ; 20^ it did not 

and on that ground it was held not to be exempted from stamp duty, require a stamp. 
Here the instrument is different, and there is nothing to shew that 
the value of the subject matter of the agreement was 20/. it does not, 
therefore, fall within the terms of the schedule, rendering a stamp ne- 
cessary where such is the value. The case must go back to tlie ses- 
sions, in order that the evidence may be received. 

164. Rex V. Piddlehinton, E. T.2 W. 4.-^3 B. ^ Ad. 460.— The master of 
On appeal against an order for the removal of John Northover from JaAn^TdUie 
the parish of Piddlehinton, in the county of Dorset, to the parish of indi^ii^re in hit 

(a) 6 T. B. 452. 
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poflsesnon, Charmmster in the same county ; the sessions quashed the order, 

foiicdin buti- subject to the opinion of this Court on the following case : — The 
neat, and an respondents proved that the pauper, thirty years ago, was apprenticed 
ih«^m%a^^ to John Fowle of Charmmster^ by a deed of only one part, which, 
nent of l»s af- ^^ being executed, was carried away by Fowle, The pauper served 
Uxn, and cos- as apprentice to Fowle ^ in Charminster^ about a year, when Fowle 
tody of his failed in business, gave up his premises, and passed the remaining 
K^nttjected y®*^ ^^ ^*s life in a lodging at Charminster, with his wife, support-* 
but dmnot find ^ ^X ^^^^^ friends. Upon the failure of Fowle^ Mr. Sabine, an at- 
the indenture : tomey of Dorchester, had the management of his affairs, and the 
Held, that thn, custody of all his books and papers. He looked over the books and 
ter^'^deaA^wai P^P®'^^ relating to Fowle's accounts shortly after his failure, and did 
a sufficient case °^^ ^"^ ^"Y indenture. Fowle left no child. His widow quitted 
to let in secon- the neighbourhood of Charminster about 1821. A witness had 
darv evidence called upon and seen her in London about a year before the trial of 
th ffh°?"*^ ^^® appeal : and did not know that she was not still resident there, 
dew wasHWne It was objected that this proof was not sufficient to let in secondary 
and no enquiiy' evidence of the indenture ; but the sessions were of a difierent opi- 
bad been made nion, and parol testimony was then given that the pauper was duly 
of her respect- bound apprentice to Fowle. The appellants then gave the following 
*"^*fiither in evidence to shew a subsequent settlement in Stratton. On the 13th 
consideration of ^^ October 1813, J. Brown and his wife, in consideration of 40/., 
natural afiec- demised to William Northover, the pauper's father, a cottage in the 
tion,andof24{. parish of Stratton, Dorsetshire, for sixty years. The pauper, by a 
which^he^wai ygj^j^i agreement with his father, who owed him 24/., was put into 
over to him pre- ^^^ possession of and received the rents of the cottage for three yean, 
misesin the 3/. for the first year, and 51. for the two next years ; at the end of 
parish of 5., by which term, by indenture dated the 4th of November 1816, between 
^^'^to^'^nd ^^® ^^^^ William Northover of the first part, the pauper of the second 
the son received P^^^' ^"^ ^"^ Thomas Bowring of the third part, reciting the deed 
the rents for of October 1813 ; and that the father, since the delivery and execo- 
three years, re- tion thereof, had, in consideration of his natural love and affection to 
Held^th t*the ^** *°" ^^^® pauper), and also in liquidation of a certain debt due to 
son was a pur- ^^^* verbally, and without any assignment or conveyance, given to 
chaser for less his son the said cottage, and put him in possession of the rents, and 
than 30/. within that the pauper had contracted to sell the premises to the said T, 
^iS*^'*^'^ **^* ^^^^^^^9 > ^^^ father, by the direction, approbation, and consent of 
wttlraient "^ ^^^ pauper, in consideration of 25/., assigned and conveyed the said 

cottage to Bowring, and the pauper ratified and confirmed the ooo- 
veyance. The father and the pauper joined in the usual covenants to 
the purchaser. The pauper received the 25/. purchase-money from 
Bowring, During the three years above mentioned, the pauper re- 
sided in the parish of Stratton ; and upon this evidence the sessions 
were of opinion that he had gained a settlement there. — Lord Ten- 
TERDEN C.J. The wife was not executrix. It was useless to en- 
quire as to her possession of tlie indenture, after the evidence of 
Sabine, who had had, and looked into the master's papers. — Per 
Curiam, Here there was no actual conveyance from father to son, 
and the pauper could not ground an equitable interest on natural love 
and afiection ; such interest, if he had any, must have rested on the 
pecuniary consideration, and that was below 30/. — Order of sessions 
quashed. 
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SETTLEMENT BT ESTATE. 

Of the Kind of Estate.^2 Bott, pi. 663. 

165. Rex V. Canford Magna, T. T. 51 G. 3.-6 M. ^ S. 335, «. P. went 
— Upon appeal the quarter sessions for the county of Dorset quashed ***®°* Uiiity- 
an order of two justices for the removal of R. Poulden the younger, JJ Kve m*the**^** 
his wife and children, from the parish of Canford Magna to •the houaeof 7. W. 
parish of Corfu Mullen^ subject to the opinion of this (Jourt upon in the parish of 
the following case : — ^The pauper was born in Corfe Mullen in 1786, ^" •^•» *°** *° 
and lived with his father till 1803, when he entered into the Dorset ^^S^kd 
militia, as substitute for a person not belonging to or drawn for t/W.'s daugh- 
either the parish of Corfe Mullen or that of Cavford Magna. He ter, who was 
> served in the militia eleven years and a half, and married about nine ^^^^S ^th her 
years ago. He has done no act to gain a settlement. Richard h^^'wjwhdd 
Poulden, the father of the pauper, gained a settlement in Canford by the father 
Magna, forty years ago, by hiring and service. He went, about under a lease 
thirty-nine years ago, to live in the house of John White, in Corfe ^^f y®'"» ^^^' 
Mullen ; and in the course of a year from that time married TFAtVe's J^*j;* **" 
daughter, Ann, who was living with her father. The house was held t. W. died 
by White, under a lease from Sir James Hannam, for ninety-nine about thirty- 
years, determinable on three lives, one of which is still subsisting, six years ago 
Its yearly value is about forty-shillings. White died about thirty- j^^estete, leav- 
sL& years ago intestate, leaving a widow, and Thomas and Ann, his ^f, and his' ^ 
only children, surviving. It did not appear that letters of adminis- said daughter, 
tration of White'^ estate had been taken out. The widow, and "^^^ widow and 
Poulden the elder, and his wife, were all living in White''^ house at R^^'^^^wh*'*- 
the time of his death, and continued to live there afterwards: the band were 
widow until her decease, about six years ago; and Poulden the living in the 
eider and his wife to the present time, — they being, after her decease, house at 
in the sole occupation. The house is one undivided tenement : no ^'I^ ^e^, 
rent was ever paid by any one, or demanded, except the lord's, or continued there 
quit-rent, which has been paid by Poulden the elder to the present till her death, 
steward ever since he has been steward. TAomas, the brother-in- about six yean 
law of Poulden the elder, lived close by the said house. About ^' ^ ^ , 
fourteen or fifteen years ago, whilst Poulden the elder resided in j^^ft^ ^the 
Corfe Mullen, he received relief from Canford Magna. The pau- present time ; 
per's wife also, while her husband was in the militia, received relief Dut it did not 
at Exeter from Canford Magna for several weeks. In August ^^^e^^}^^' 
1814, the gross sum of 6/. 10s., being sufficient for the weekly nigtnition were 
allowance of the pauper's family until May 1815, was remitted by taken out: 
the overseers of Canford Magna to Exeter, for the use of the pau- Held, that 
per's family, he being then in the militia; and a part of that sum ^' ^'^^ "^ 
was paid weekly to the pauper's family at Exeter until May 1815. jen^^, acquiie 
The pauper was discharged from the militia in February 1815. — a settlement in 
Lord Ellen BO ROUGH C. J. The presumption raised in Rex v. C.M. 
Cold Ashton (a) was, that the pauper and his wife had agreed with the 
other children for their shares. No such presumption has been 
drawn here ; nor do I think the case admits of it. There is not any 
circumstance from which to infer an abandonment by any of the 
parties to the other pf their rights. According to the facts, there 
was neither exclusive right nor exclusive possession. Had there 

(a) Burr. S. C. 444. 
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been a sole occupation, I am not prepared to say that it would have 
' been enough in the present case, although it may be so in the case 
of a sole next of kin. (a) — Bayley J. I am entirely of the same 
opinion. At the death of White he left a widow, a son, and daugh- 
ter. No one of these could say that the property was his or hers at 
that time. In order to make it the property of one or the other, it 
was necessary to obtain letters of administration. It belonged ta 
the ordinary, according to his discretion, to grant administration to 
all," or two, or one of them. That discretion, however, was never 
exercised. If the case admitted of a different conclusion, it was for 
the court of quarter sessions to draw it ; but I see no reason for 
coming to any conclusion different from that which they have drawn. 
— Abbott J. The pauper was emancipated about fourteen years 
ago ; therefore his settlement, he not having acquired one for him- 
self, must be the settlement of his father at that time. The question 
is, whether his father had then acquired a settlement by residing on 
a tenement in Corfe Mullen^ which had belonged to his wife's 
father. In order to determine in favour of such a settlement, it 
must be presumed either that administration was granted to him, or 
to his wife, or to the widow, some or all of them. But are we at 
liberty to make any such presumption ? — that is a presumption of 
fact, and not of law. The court of quarter sessions are judges both 
of the fact and law ; and, if the presumption were warranted, might 
and ought to have drawn it ; but they have not drawn it, and, in my 
opinion, they have done right in this. For the acts and conduct of 
the parties concerned must be taken altogether, before any presump- 
tion is raised upon them : and we find from these, so far from a pre- 
sumption arising that the father was settled in Corfe Mullen^ that 
about fourteen or fifteen years ago, the period of his son's emanci- 
pation, he received relief from Canford Magna^ being then resident 
in Corfe Mullen, The sessions, therefore, could not do otherwise 
than conclude that at that time the pauper's father had not acquired 
a settlement in Corfe Mullen. — Holroyd J. I am of the same 
opinion. Rex v. Cold Ashfon was determined on principles which 
do not affect the present case. One of the questions there was, 
whether Daniel Harrison, the father, had acquired a settlement in 
his own right in Cold Ashfon; — and it was decided that he bad. 
The view which Denison J. took of the case was this : ** The father, 
'* Daniel Harrison, was in possession of an estate of his own for 
" above twenty years ; and he was not removable from it on account 
" of his property in it, which rendered him irremovable. It is not 
** material how he came into possession ; for twenty years' possession 
** will alone give him a settlement. Twenty years' possession is 
** sufficient either to defend, or even to make, a title in ejectment.'' 
The ground, therefore, of that decision was, that by a twenty years' 
possession as his own, a man acquires such a positive right as ren- 
ders him irremovable from it. That principle cannot be applied here, 
because there has not been any such possession. It was also ob- 
served by Wilmot J. in that case, " that a twenty years' enjoyment 
**^ and continuance, even upon a possession by wrong, gives a legal 
title upon an ejectment, even against the rightful owner; smd 
aAer such a length of possession, one would be inclined to pre- 

(o) See Rex v. llonle\j,^ 1a^i» ^^b» 
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'^ sunie as much as is possible." The facts here stated are not 
sufficient to raise any presumption, supposing that it were competent 
to this Court to draw any.— Order confirmed. 

166. Rex V. Long Bennington, T. T. 57 G. 3.-6 M. Sf S. 403.— Where J. C. 

On appeal, the sessions quashed an order for the removsd of Joseph H'^^ ^y pwol 

Clarke^ his wife and children, from Long Bennington, in the parts copyhold ?oie 

of Kesteven, in the county of Lincoln, to Staunton, in the county of and land for 

Nottingham ; subject to the opinion of this Court on the following 150/., and paid 

case : — ^The pauper Joseph Clarke, when unmarried, was hired and ^'•, °° ac«>«nt 

served for a year in Staunton, and received his year's wages ; he ^ enteiS*"*' 

afterwards agreed with one Blagg for the purchase of a copyhold into possession 

house and an acre of land, in the parish of JSding ley, for 150/. He in part per- 

paid the sum of 34Z. on the account of the purchase-money, and ^"nance of 

thereupon entered into possession of the house and land in part per- ^kd^n^^li 

formance of the contract, and continued to reside therein as owner, in possession, 

under such purchase, for nearly six months. There was not any as owner un- 

agreement in writing between these parties, nor was any surrender ^^ "^^ P'"- 

ever made. After the pauper had thus been in possession of the 8h?montfi"**W 

house and land for nearly half a year, a di£Perence arose between him no surrender 

and Blagg as to the loan of a part of the purchase-money remaining was made, and 

unpaid, which the latter had agreed originally to lend, or forbear * difference 

payment of to the pauper ; whereupon the parties agreed to rescind h^and^"^" 

the contract, and that the possession should be restored, the pauper vendor as to 

consenting to take back 14/., part of the34Z. he had paid, and Blagg the loan of part 

retaining the remaining 20/. The court of sessions quashed Uie ^^ ^^^ unpaid 

order of removal, on the ground that the pauper had gained a settle- ^'"^*1?*^!^ 

ment in Edinghy, by a residence of more than forty days upon the agreed to re^^ 

estate he had so agreed to purchase, and as equitable owner thereof, scmdthe con- 

If the Court shall be of opinion that such residence did confer a set- tract, and that 

tlement in Edingley, the order of sessions to be confirmed ; if not, to ^1?*^*^ 

be quashed. — Lord Ellen borough C.J. I own that my mind gt^ed,/. c!* 

was under an impression that a settlement was gained, until I heard consenting to 

the argument that has been last addressed to us. The question arises take back \AL : 

upon the construction of an act of parliament, which is couched in ne- ^®'^' ^***^ ^"^ 

gative terms ; the act prescribes that no person shall be deemed to ac- ^rohwe^M * 

quire any settlement in any parish or place by\irtue of any purchase of would oonfer a 

any estate or interest in such parish or place, whereof the consideration settlement on 

for such purchase doth not amount to the sum of 30/. hondjide paid, '^* ^* 
for any longer time than such person shall inhabit in such estate, (a) 
There is no question about the amount. The question is, whether 
there was any purchase; it is argued that there was none. What, 
then, is the meaning of this word purchase ? In point of law, I should 
say, in general, that there is no purchase until the consideration is 
paid or provided for. Yet, in equity, it is said, there may be that 
which amounts to a purchase, although the consideration be not paid. 
Granting that there may be ; yet at least one should expect an offer 
or readiness to pay the purchase-money. In a case like the present, 
it may be that a court of equity would not interfere. And is the 
court of quarter sessions to sit and hear argued matters of doubtful 
equity ? Here was but a part payment, the purchaser might not be 
able or willing to pay the remainder. I cannot, therefore, pronounce 
that this was any thing hke a clear equitable interest ; and if not, it 



(a) See 9 G. 1. c.7.s«5. 
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does not appear to me that it was a purchase within the meaning of 
the act. — Baylby J. I am of the same opinion, that this was not 
a purchase within the meaning of the act. Before the passing of 
this statute, the amount of the purchase-money was immaterial. The 
language of the statute is, '^ estate or interest.'' Now, here, can it 
be predicated of this bargain that the pauper purchased any ** estate 
or mterest V The bargain was not for the purchase of part of aa 
estate, but of the whole, for 154/. He pays part only. Could he 
be entitled to the estate, or go to a court of equity to compel a con- 
veyance, unless he had paid, or at least was ready to pay, the whole ? 
I should think not ; but it is enough if it be a doubtful question. I 
am of opinion, therefore, that this case does not fall within the words 
of the statute. The court of quarter sessions may look at plain cases 
of equitable title, but surely are not to be distracted by discussing 
matters of doubtful equity. — Abbott J. I am also of opinion that 
the pauper cannot be considered as the purchaser of an estate or in- 
terest within the meaning of the statute. It is clear that he had not 
the legal estate ; but it is said that an equitable interest is sufficient. 
Where the entire purchase-money has been paid, a court of equity 
will consider the vendor as a trustee for the purchaser ; but here not 
a fourth part of the purchase money was paid. Until more was done, 
the seller, as it seems to me, could not be considered as a trustee for 
the buyer. All that the buyer had acquired, was a right of doing 
something more himself, to call on the vendor for performance ; which 
however, he abandoned. — Holroyd J. I have had some difficulty 
as to whether this might not be considered as a purchase within the 
words of the statute. There was an agreement on the one part to 
buy, and on the other to sell, and a part performance. I have 
doubted whether that did not amount to a purchase within the mean- 
ing of the act. In one sense, perhaps, it may be considered as a pur« 
chase ; although in common parlance it is not a purchase until paid 
for. Upon further consideration, however, I think the act requires, 
in order to constitute it a purchase, that the entire consideration 
should be paid, or at least should be ready to be satisfied. Here, 
although more than the sum of 30/. was paid, yet the whole consider- 
ation was neither paid nor provided for. And it seems to me that 
the party would not be entitled to have his purchase completed until 
this was done. The act, I think, speaks of a purchase as of a matter 
where the consideration is settled. This view of the case removes 
my difficulty, and I am satisfied the case does not come within the 
statute. — Order quashed. 

167. Rex V. Brington, M. T. 8 G. 4.-7 B.Sf C. 546.— Upon 
appeal against an order of two justices, whereby they removed Maria, 
the wife of Edward Chambers^ then a convict at Van DienuuCt- 
Land, and Mary Elliott, their daughter, from the parish of Bring- 
ton, in the county of Northampton^ to the parish of Badby m the 
same county ; the sessions quashed the order subject to the opinion 
of this Court, as to whether, under the following circumstances, the 
pauper was removable : — John Elliott, in consideration of a marriage 
intended between himself and Mary Thornton, by indentures of lease 
and release^ and settlement of the 6th and 7th January 1772, granted 
and released a messuage in Little Brington, and about twenty acres 
of land, to trustees to iVie use o^ \i\m^l vVVV iVve marriage ; remainder 
to himself for life ; remaiudet Xo U\»\ft«& Vi ^>\\i<^\V.^Q\i>cai^\&. to- 
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mainders ; retnaiDder to the use of the said Mary Thornton for life, and the wife 
in full of jointure ; remainder to trustees, their executors, &c. for «M»e tiioe aftM« 
500 years, from the decease of the surrivor of the said John Elliott JJJ^^djLgk, 
and Mary Thornton^ subject to the trusts thereinafter declared ; and i^r to Ut« mSm 
after the expiration of the said 500 years and subject thereto ; re- messiuifle in it,, 
mainder to the use of the first son of the body of the said John Elliott in wbkn one of 
on the body of the said Mary lawfully to be begotten, and the heirs ^^I^^^ 
of such first son lawfully issuing ; remainder to the use of the second, ^y^^ ^he waa^ir- 
third, fourth, and all, and every other, the son and sons of the body remofable ; and 
of the said John Elliott on the body of the said Mary lawfully be- that the sessions 
gotten, successively, in seniority of age and priority of birth, and the ^^avingquashed 
heirs of his and their body and bodies lawfully issuing, the elder of j^ ^^ andto" 
such son and sons, and the heirs of his and their body and bodies daughter, it was 
being to be preferred ; remainder to the use of all and every the presumed the 
daughter and daughters of the said John Elliott on the body of the j**^' was wiih- 
said Mary lawfully to be begotten, and the heirs of the body and bodies nurtwe^aiSl 
of all and every such daughter and daughters, the said daughters, if therefore was 
more than one, to take as tenants in common ; and for want of such irremovable, 
issue, to the use of the said John Elliott his heirs and assigns for 
ever. The marriage took e£Pect, and there was issue four sons and 
eight daughters, all of whom died without issue in the lifetime of their 
mother, except four daughters, viz., Elizabeth, Alice, Maria, and 
Sophia, who survived her. Maria, the pauper, intermarried with, 
and is now the wife of Edward Chambers, whose legal settlement 
is in the parish of Badby, where she was living until February 
1826, (her husband being at that time, and continuing at the date 
of the order of removal, absent from England), when she went to 
Bring ton (the parish in which the property lies) to her sister's, who 
lived in the house mentioned in the marriage settlement, and resided 
there thirteen weeks until she was removed to JBadby. — Bayley J. 
The sessions by quashing the order of removal, both as to the mother 
and daughter, have virtually decided that the child was within the 
age of nurture, and therefore, not removable from her mother. There 
is no gpround for reversing the order of sessions in that respect. As 
to the principal point, the question is, not as to the place where the 
wife is settled ; that without doubt is in her husband's parish, Badby. 
This is a case in which the party goes to her own estate of which she 
has a seisin. The husband had no sole seisin, for when an estate in 
fee comes to a feme covert, the interest of the husband and wife is a 
seisin in fee in both in right of the wife, Polyblank v. Hawkins ; (a) 
Rex V. Aythorpe Rooding {b) is not so strong a case as the present; 
there the property was the husband's, while here it is the property of 
the wife, descendible to her heirs. There is no distinction between a 
sole occupation and an occupation in coparcenary. Although no 
partition had been made, the wife had a right to say she would occu- 
py her part and not suffer other persons to occupy it. And there 
might be a good reason for it here, as by the husband's absence 
abroad it might have been difficult for her to collect the profits with- 
out residence. The pauper, therefore, was irremovable, though she 
could not have gained any settlement by her residence in Brington. — 
HoLROYD and Littledale Js. concurred. — Order of sessions con- 
firmed. 

(a) Doug, 329. (h) Burr. S. C» \Vl. 
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Te8Utor,by 168. Rex v. Ring stead, H.T.9&10 G.4.— 9 B. Sp C. 218.- 

hn will, devised 

to his daughter Elizabeth, the widow of his late son T. M., part of a messuage or tenement therem 
described, to hold to her and her assigns for and during the term of her natural life, if she should so 
long continue a widow and uumarried, and from and after her decease, or day of marriage, which 
should first happen, he gave and devised the premises, before given to his wife, and also other real 

rperty therein mentioned, unto the four children of his late soo> T. M. deceased, in fee : Held, th^ 
this devise, the children of T, M, took no estate in any part of the property devised till after the 
death of Elixabeth, aud consequently, that one of them, a pauper, who came, during the lifetime of 
his mother, to reside in the parish where the lands not given to ElizaJbetk for life were sitnate, gained 
no settlement by estate. 
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169. Rex V. Belford, M. T. 10 G. 4. — 10 B. ^ C. 64.— Upon 
an appeal against an order of two justices, whereby Orace, the wife 
of John McQueen, then a prisoner m the gaol of Berwick ^ and their 
five children, were removed from the parish of Berwick'Upon'Tweed 
to the township of Belford^ in the parish of Belford, in the county 
of Northumberland^ the sessions confirmed the order, subject to the 
opinion of this Court on the following case : — ^The pauper, John 
McQueen, is a buigess of the borough of Berwick-upon-Tweed^ and 
in 1807, being then settled in Belford, came to reside in the parish 
of Berwick-upon-Tweed, where he continued to be resident at the 
date of the above order of removal, at which time he was a prisoner 
in Berwick gaol, and his wife and five children became chargeable 
to the parish of Berwick-upon-Tweed, having no settlement but 
such as was derived from him. John McQueen, for the last three 
years of his residence in the parish of Berwick, enjoyed as such bur^ 
gess certain pecuniary benefits arising out of the estates of the cor- 
poration lying in the same parish in the manner after mentioned. 
The mayor, bailiffs, and burgesses, of the borough of Berwick, by 
virtue of a charter granted in the first year of King James the First, 
and confirmed by act of parliament, hold, to the only proper use of 
them and their successors, a large estate in land, situate in the parish 
of Berwick-upon-Tweed, which parish is co-extensive with the 
borough. This estate is chargeable, in the first instance, with the 
payment of salaries of officers and other corporation expenses im- 
posed by the charter; but has from an early period after the grant of 
the charter, and from thence hitherto, been distributed into three 
portions, and each portion applied to distinct purposes. The first 
portion consists of several farms, which are demised to tenants 
by the mayor, bailiffs, and burgesses ; the rent being reserved to the 
said mayor, bailiffs, and burgesses, or their treasurer for the time 
being, and collected by him. This rent, together with the proceeds 
of other property, called the town's ancient revenue, now ibrra a-se- 
parate fund, out of which the salaries of the officers and other cor- 
porate expenses, authorised by the charter, are defrayed. These 
farms are called treasurer's farms. The second portion is subdivided 
into several parcels, varying in quantities from an acre and a half to 
two acres and a half, and in value from 41. to 9/. per annum. These 
are called meadows ; and at an annual meeting of the burgesses, 
called a meadow guild, are distributed, as they become vacant by the 
death or non-residence of the last occupiers, among the senior resi- 
dent bui^esses and widows of burgesses, who succeed to the rights of 
their husbands as to meadows and stints, though the charter has no 
provision in behalf of iVve V\do>N% \ V\v^ oVdesX resident burgess being 
entitled to choose iVie mo^l n^xx^^^ n^<(i^\vX \si%:^<^QH^ ^xAv^^OLin 
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succession down to the junior, till the number of vacant meadows is 
exhausted. The burgesses may either occupy these meadows them- 
selves, or let them to tenants, reserving the rents to themselves. The 
lands forming the third portion were, up to the year 1761 , open fields 
upon which each burgess was entitled to a certain right of depasturing; 
but at that period they were inclosed, and have ever since been let in 
guild as farms to tenants for various terms of years, and are now de- 
mised by lease under the corporation seal ; and the rent has been, 
since the year. 1810, uniformly reserved to the mayor, bailiffs, and 
burgesses, (which is the name of incorporation,) their successors 
or assigns, or to their treasurer for the time being. Previous to 
that period, however, several instances occur of leases of stint land, 
wherein the reservation of the rent was made '^ to the mayor, bailiffs, 
** and burgesses, their successors or assigns, or to their treasurer for 
*' the time being, or to the several respective burgesses, or burgesses' 
** widows, who should, from time to time, during the said term, have 
** shares in the said farmhold, in equal portions." The rent of each 
farm is divided into a certain number of equal portions, generally 
eleven, but in a few instances twenty-two. At another annual meet- 
ing, called a stint guild, a portion is allotted upon a specific farm to 
each resident burgess, or burgess's widow, or to as many of these as 
there are vacant portions. I^ese portions are called stints, and they, 
like the meadows, vary in value, from 2/. to 9/. per annum : the 
senior burgesses being in like manner entitled to a preference as the 
more valuable stints become vacant ; the younger bui^sses succeed- 
ing as vacancies by the death, removal,, or promotion of their seniors 
occur. The portions of the rents called stints are paid annually, by 
the treasurer of the corporation, to the burgesses who are entitled to 
them ; but, until the last fourteen or sixteen years, the burgesses in 
many instances received their stint money immediately from the 
fanners or lessees of the specific farms upon which their several stints 
were assigned. The burgesses in guild have by their charter a power 
of making bye-laws for the good rule and government of the corpo- 
ration, 9nd for the better preserving, governing, disposing, letting, 
and demising of their lands, &c. In the exercise of this right, the 
burgesses assembled in guilds make bye-laws to regulate the enjoy- 
ment of the meadows and stints, and have prescribed the conditions 
of husbandry under which meadow and stint lands may be broken up 
and converted into tillage, and (in the case of the meadows) the term 
for which they may be let by the individual burgesses to whom they 
are allotted. They also decide upon the title of those who claim to 
enjoy meadows and stints, according to such bye-laws ; and instances 
occur upon their records of forfeitures both of meadows and stints, 
either absolute or for limited periods, inflicted by the burgesses in 
guild for infraction of bye-laws, or other gross misconduct. But 
unless there be such forfeiture, or the party either become non-resi- 
dent or relinquish his stint or meadow, by choosing one of more value, 
he may remain in the enjoyment of the stint or meadow, which has 
at the first been allotted to him, for the term of his life. Some bur- 
gesses are permitted to enjoy pne stint only, others two stints, and 
others again one meadow and one stint. Those who enjoy twp stints 
are said to hold one of the stints for or in lieu of a meadow. — The 
pauper, John M^Queeriy was for three years next preceding this order 
of removal, and atUl Is in the enjoyment of one ^UivX ^^\^<^ \x^xw ^ 
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farm within the parish and borough of Berwick, called the BurrSy 
and annually receives from the treasurer of the corporation , for his 
portion of the rent, the sum of 3L 5s. 9d. ; he also is in the enjoys 
inent of another portion assigned upon another farm called No. 12. 
of the outfields, under the description of stint for a meadow : his 
share of the rent of the last named farm being 3/. Is. 9d. The rents 
of these two farms are now, and having been during the entire period 
of the pauper's sharing in them, reserved to the mayor, bailifis, and 
burgesses, or to their treasurer, and these rents are received by the 
treasurer, and the above sums are paid to the pauper by him. The 
pauper is not at present entitled to a meadow, but he will be entitled 
(if he so long lives) to claim one as soon as a vacancy occurs, in re- 
gular rotation. The pauper, in his character of a burgess of the 
borough of Berwick-upon-Tweed, is a member of the assemblies of 
burgesses, called guilds, held under the provision of the charter or 
otherwise, and therefore entitled to a vote as well in the ' meadow 
and stint as in other guilds. The question for the opinion c^ this 
Court was. Whether the pauper, John McQueen, was, during his 
residence under the above circumstances in the parbh of Berwick^ 
upon^Tweed, irremovable therefrom, so as to acquire a settlement in 
the said parish, to be communicated to his wife and children. — 
— Lord Tenterden C. J. I am of opinion that the husband of the 
pauper was not seised of any legal or equitable estate : that being 
m the corporation. He was only entitl^ to such a portion of the 
rents as the body corporate might think fit to allow him. Whether 
they allowed him a portion of those rents, first throwing Ihe VfhxAt 
together and then dividing them amongst tlie freemen, or whether 
they assigned to each freeman the rent of a particular portion of land, 
seems to me immaterial. The freemen had no right to enter on' the 
land. — Bay LEY J. Rexy, Warkworfk (a) shews that a burgess 
entitled to a right of common is not settled by residing in the bo- 
rough. Being a freeman, and entitled as such to certain local pri- 
vileges, did not give the husband of the pauper any estate, legal or 
equitable; and if he had no estate in the land, he had no right to 
occupy. The estate was in the corporation. — Parke J. The paa- 
per had nothing but a privilege of taking a portion of the profits of 
the land at the will of the corporation. — >Order of sessions cx>nfinned. 
170. Rex v. Willoughby with Sloothhy, M. T. 10 G. A.-^lOB, 
Sf C, 62. — Upon an appeal against an order of two justice, whereby 
W, Stokes, his wife, and children, were removed from the parish of 
Huttoft, in the parts of Lindsey, in the county of Lincoln^ to the 
parish of Will(yitghby-with^Sloothhy , in the same parts and county, 
the sessions confirmed the order, subject to the opinion of this Court 
on the following case : — ^The pauper, W, Stokes, being settled in the 
parish of Willoughby f J. Neal, by indentures of lease and release, 
dated the 19th and 20th May 1823, in consideration of 105/., con- 
veyed a parcel of land and two unfinished dwelling-houses, ntnate 
in the parish of Huttoft, to the use of Elizabeth Stokes, for 1% or 
during widowhood, remainder to the use of the pauper W, Stokes m 
fee. The 1Q5^. was monev which had been bequeathed l^y the father 
of the pauper to him absolutely, and the interest of which the pauper 
had subsequently, by his dleed, in Consideration of natural love and 
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affection and 10$., settled upon his mother for life or during widow- 
hood ; the principal, after her death, to be paid to himself: a further 
sum of 50/. was expended by the pauper after the execution of the 
conveyance in finishing the dwelling-houses ; which sum had been 
bequeathed by the pauper's father to trustees, in trust to pay the in- 
terest to the widow during her life or widowhood, and the principal, after 
ber death or marriage, to the pauper. The pauper paid the interest 
of 105Z. to the trustees, and the trustees paid it over to the mother. 
The pauper entered upon one of the houses and part of the land at 
the time of the execution of the conveyance. The mother let the 
Other house and remainder of the land for the space of one year after 
the execution of the conveyance ; at the expiration of which year the 
mother told the pauper she would deliver up all the premises to him, 
and that he might do as he liked with them. The pauper then en- 
tered into possession of the other house and land, and let it, and re- 
ceived the rent, and never accounted for it to his mother, and con- 
tinued to occupy the same house he had previously occupied until 
both were sold in May 1828, and conveyed by deed, to which his 
mother, who remained a widow, was a party. The pauper received 
the whole of the purchase money, and did not account for it to his 
mother. They both joined in the receipt to the purchaser.-^ Bay- 
ley J. Ever since the case of Rex v. Eating ton^ (a) it has been an 
established principle of settlement law, that a party cannot gain a 
settlement by residence on an estate in which he has not a freehold 
vested in possession. Here the pauper had a freehold estate in 
expectancy only, viz. in remainder, which implies a preceding estate 
of freehold in some other person. The cases of Rex v. Hottghtcn le 
Spring (6) and Rex v. Staplegrove (c) only shew that where a present 
estate of freehold is vested, the premises need not be in the owner's oc- 
cupation. In the first of those cases, the pauper, being seised of a free- 
hold house, let it at three pounds per annum ; and he was held to 
gain a settlement by residing as a lodger with his tenant, to conduct 
alljerations in the premises ; but the present freehold interest was then 
yeUfid m him. In Rex v. Staplegrovey the father of the pauper's 
wSe, having let to the parish-officers and their successors his free- 
hold, cottage for 1000 years, was placed in it and died there ; and his 
diiughter and her husband continued to reside there five years ; and 
k was held that they gained a settlement. In that case, the estate 
of freehold in possession was in the pauper's wife (a chattel interest 
ooly having been granted by her father to the parish officers). In 
this case, die pauper never had any other estate of freehold in the 
poemises than one in remainder. His mother had the estate of free- 
Dold in possession. — Ltttledale J. concurred. — Parke J. The 
question raised in this case was expressly decided in Rex v. Eating- 
Io0s, and was considered by the Court as settled law in Rex v. 
Ringstead.{d) — Lord Tenterden C.J. I entirely concur in the 
judgment given by my learned brother. •— Order of sessions con- 
fifmed* 

171. Rex V. Chew Magna, E. T. 10& 11 G. 4.— 10 B.SrC. 747. A.}mng seised 
—Upon appeal against an order of two justices, whereby James Naisk '^ ^^ * *^*** 
zndJoannah his wife were removed from the parish otUbley, in the asnau£ce 
county of Somerset, to the parish of Chew Magna, in the same by paid to 3., 

(») 4 T. H.177. (b) 1 East, 347. 

(c) 2 B. ^ Ad. 627. W Kut*,^. \^. 
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wboboill* county, the sessions confirmed the order, subject to tlie opinion of 

"tttgeonii, this Court on the following case:— Wi/itamBa/A, about 1795, be- 
"fifiMD Tsm '°^ seised in fee of a close of land in the parish of Ubley, gave a small 
when -4. told' P'^^ thereof by parol to his nephew James Naish, the pauper, 
him be had nbereoD to build a cottage. Naisk, who had no settlement in Ubley, 

■old the land took possession of the Spot, and built his cottage, and inhabited it 
^^'l"^ with his family. In OctobeT 1800, while he so resided in 0"Afey,hii 

give bini poi- ^'^ ^"'^ children became ill, and be applied to the overseers i^f tliat 
■euioa and (o parish for relief, and received the same ; and on their complain^ an 
■ell him hii order for the removal of Naish, his wife and children, to tlie parish 
"8^ lo" " "^ Chevj Magna was made by two justices of the peace,, and Vaiii' 
^ 91, (or St" ^^ under that order removed and delivered to the overaaeiisof CJw 
ins poaamuoD, Magna, who relieved Naish from tjme to time. Naish. slept In ibi^t 
■nd that B, parish for one night only, and the next day returned to tlie cotton 
a^^^T '" ^*^^^' ^""" whence neither his wife or children, on account of 
pulled down their illness, had been removed. Naish continued to reside there 
the cottage >ad till about 1810, when Bath told hira that he had sold the ground lo 
citnied awav one Carpenter, and asked Naish to give bim (kh possessioo, and b 
atd d'li^Jed* *^" *''"' ^'^ "^^^' ^""^ *^* wnwilling to do so ; but before Saw*. 
"J^gg^Q y, said any thing, Balk proposed that Naith should receive 31, tot 
C: Held, (bat giving such posaessiun, and should take away the materials of the 
B.didaoigain cottage. JVatsA never paid 5af A any acknowledgment. SathftH 
b^'rSdk"" ^^ ^^" ^ ■^''"*' '^^ Naisk pulled down the cottage, carried away 
Sb bon«e5 '" '^^ materials, and delivered possession to Carpenter. No writing 
passed on the occasion. The question for the opinion of this Cooit 
was. Whether the pauper, James Naish, gained a settlement ja 
Ublev? — LordTfiNTERDEN C. J. There is no ground for contend- 
ing that Carpenter's occupation is to be considered a conttDuuiceV 
the estate of Naish ; and if that be so, there was no more than a 

EDSsession for fifteen years. The ad verse possession in the cases cited 
ad continued for more ^an twenty years. There is no authority lo 
shew that a residence on an estate at will of a value leas than 10^. 
pet annum can confer a settlement, — Bayley J. Undisturbed pos- 
session for twenty years confers an estate. It is evidence for a joij 
to presume a grant. Here there was orily jwsBesBJon for fifteen years. 
It IS said possession of Carpenter is possession of Naisfi. But Car- 
penter came into possession, not under Naish, but under his uncle 
Bath. — L1TTI.EDAI.E J. I think that ATaisA was no more than a 
tenant at will to his uncle. There is no authority to shew (hat a mere 
tenant at will can gain a settlement by residing upon an estaJte of less 
value than 10/. a year. — Order of sessions confirmed. 
A pauper mai 172. Rex v. Smth Newton, £. T. \0 & U G. 4.— It*' B.tcC. 

hired a»«hep- 838. — Upon an appeal against- an order of two justices, 'iihaAf 
teMDOTfame™ ^^'™'»* BroMin, hrs wife and three children, were reipoved'frbti' the 
or''a''Siio™^ parish of Woodford, in the county of Wilts, to the parish <i( SoiiA 
far a year, to Newton, in the same county, the sessions conBrmed the orrler, miH- 
keep the leiun- ject to the opinion of this Court on the following cast: : — The paopw 
^ wnifli'e '" ^^^^' *''''^ ^'"K'^' "^* ''"^ ^^ shepherd by the tenantry larmeti 
I4i. perved, of the manor of Lower Woodford, for eleven months at 14s. per 
and to hiiTe ■ week, and was to have a piece of land called the SkepheriTt Cnjt, 
{uece of land which was to make up money as good as 16s. a week, to keep certam 
A^C^i^' "'^^P belonging to them called the Tenantry Flock. Payment of 
which r^ut '"8 monied wages was made (^uaitBtl^ by the tenantry farmers. The 
BuUo up money pauper, after serving c\evea monxlia, w& VneA vgci^ W otte month, 
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Before the end of the month, the pauper was hired '^ to go on again >« good as l€f. 
" upon the same terms." He served a year under this last hirinff* * ^^} * *"** ^^ 
and slept the last forty nights at South Newton, the appellant parish, mj^^f ^(^ 
haying married in the course of that year. The tenantry farmers hiring. The 
above mentioned are leaseholders and copyholders of the manor of tenantry farmers 
Lower Woodford. By an agreement under seal, made June the 12th, J^^d '^***"i 
1799, the parties to which were the bishop of Salisbury, lord of the copyboldera of 
manor of Lower Woodford, the leaseholders and copyholders of that the manor. By 
manor, and Wm. Beckford of Fontkill Gifford, Esq., who then held agreement made 
the manor under the bishop for three lives, reciting among other J^ ^J^ between 
things, that the leaseholders and copyholders were entitled to divers ^^^ manor^and' 
lands within the manor, by virtue of the several leases and copies to his lessee of the 
them thereof granted, arbitrators were duly appointed for dividing and manor and the 
allotting the open and common fields, and common downs within the leaseholders and 
said mannor. The powers of these arbitrators were *• to set out, Jhaf manor' ^ar- 
'* ascertain, and allot the said open and common fields and common bitrators were 
^ downs so intended to be divided and allotted as aforesaid, unto and apfminted for 
** amongst the said W. Beckford, in respect of such lands as he had dwiding and 
** in hand or at rack rent, and the several leaseholders and copy- *^jj ^^^^ 
*' holders entitled to or interested in the same, in proportion to their within the ma- 
^ several and respective shares, interest, and properties in and over the nor, amongst 
** -said open or common fields or downs." They were also empowered j.^ l^sees for 
to set out ways, and in some respects to direct the course of bus- not and Ae**" 
bandry. And it was agreed that the persons to whom allotments several lease- 
should be made, should be possessed of them for the same estates, holders and 
terms, and interests, and subject to the same rents and services as the copyholders in 
several lands in lieu whereof such allotments should be made, were [^?^hich 
then subject to. Neither the shepherd of the tenantry farmers at that they had in the 
time, nor the pauper Thomas Brown, was a party to the agreement, manor ; and the 
The arbitrators appointed by the agreement, made an award dated jWottees were to 
the 10th of October 1818, which has been acted on ever since. By {^e'K d- 
the award, among other allotments, they allotted to W, Beckford, jotted to them, 
Csq.y lord or farmer of the manor of Lower Woodford, in trust for for the same 
the shepherd or keeper of the common sheep flock of Lower Wood- e***^® *°^ »'^|®" 

fordf for the time being, in lieu of lands in the common fields, held f^^K^i 'l! 5^ ;„ 
L 11 'iiii II i»ii*i^«*n ^"e lands, in 

by custom by the said shepherd, '* two allotments of land, (that is ijeu whereof the 

** to say) one piece of enclosed pasture marked V, containing thirty allotments were 

" perches, and one piece of enclosed arable land marked V, contain- ™a^' The 

" ing three roods and twenty-four perches . the shepherd for the Jhei^awaM^al. 

'* time being keeping the fences of the same in repair." This was the lotted to W, B. 

land which the pauper took when he was hired as shepherd as above, the brd and 

and which had been possessed by former shepherds since the time of farmer of the 

the award. The pauper let part of the land to a tenant from year to for°he JlLphe^ 

Tear for about 5/., and received the rent ; a part he always occupied or keeper or the 

himself, but never paid rates. He is still shepherd, and at the time flock, in lieu of 

of his removal was resident in Woodford, and had been so, more ^^^^ '^^ **»« 

than forty days. Becoming chargeable, he was removed by order of bewT'^custo' 

two justices to South Newton, without any objection on the part of y^y the ghep- 

his masters, or any interruption to his service, or his possession of the herd, the 

said Shepherd's Croft, both of which he still retains — Lord Ten- land which 

TERDEN C. J. I am of opinion that the pauper took no interest in {^^^^ 

he was hired as shepherd, and he let part of this land to a tenant : Held, that the j^auoec toolL thj& las^si 
in his character of servant in lieu of wages, and not under iVift vw^i^, ^xA^qicawq^wA^ ^^^V^^Bk^k^ 
no settlement by estate. 
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the land by virtue of the award or allotment. The award itself wai 
void for many reasons. The shepherd, therefore, could derive no 
legal interest from it. All the interest which he had he took in his 
character of servant from year to year. He was tenant to those with 
whom he made the bargain, and his enjoyment of the land was io 
lieu of wages, which would otherwise have been paid for his service. 
-— Bayley J. I am of opinion that the pauper was settled in South 
Newton by virtue of the hiring and service for a year. It appears 
that he was hired for eleven months, and afterwards fbr a month, and 
then he was hired to go on again on the same terms : that was an 
indefinite hiring, and, therefore, a hiring for a year ; and as be raadcd 
in South Newton the last forty days, he was settled in that parish. 
The agreement made the 12th of June 1799 was binding upon those 
persons who were parties to it. The effect of it was, th^at whenever 
a shepherd should be appointed, he should have an allotment for fcis 
own use ; it did not operate as a conveyance, but merely as an agree- 
ment between the several parties who signed it. As soon as the 
shepherd was appointed, he took the land, not by virtue of the arti- 
cles of agreement, but by virtue of the contract of hiring. He was 
hired upon terms and conditions which were pointed out to him : one 
of them was, that he should have Shepherd's Croft ^ which, with the 
wages of 14s. a week, was to make it as good as 16s. per week. The 
persons who hired him, therefore, did confer upon him the right to 
occupy the land for such period of time as he should faithfully per- 
form the office of shepherd. This right to hold the laiid was founded 
on his contract with them. The settlement, therefore, was in South 
Newton, — Littledale J. It appear that there was a custom to 
appoint a shepherd to attend the flocks, and that person was usually 
allowed the use of some land. By the agreement of 1799 arbitratxn 
were appointed to divide the waste land, and the allottees were to 
hold their allotments for the same estates and interests as the lands 
in respect of which the allotment should be made ; but as the lord of 
the manor, his lessee, and the copyholder aikl leaseholder, were in 
the habit oi allowing the shepherd a piece of land, 1 thirik the peoper 
did not acquire, in this case, an interest sufficknt to confer a settie* 
ment. Suppose there had been an agreement in writing to take care 
of flocks, and that, in lien of wages, the exclusive use of the land 
should be given to the shepherd, his interest in the land would be co- 
extensive with the time during which he was to remain shepherd. 
During one year, therefore (the period for which he was hired), he 
would be entitled to the exclusive use of the land ; but that was not 
such an interest as would give him a settlement by estate. For that 
purpose, he ihust be the substantial owner of the property. — Parki 
J. The sessions have come to the right conclusion. It is said that 
the pauper took either a legal or equitable estate by virtue of the 
award. He took neither. The parties to the submission were the 
Bishop of Salisbury f the lord of the manor, and his lessees of -the 
manor, the leaseholders and copyholders. Now the shepherd was not 
a leaseholder or copyholder of the manor, nor lessee of the manor. 
The arbitrators, therefore, had no power whatever to allot to him, and 
pro tanto, therefore, the award is bad. He had a right to occupy the 
iand for part of the ^ear ; that was not a settlement by estate^ but a 
coming to settle on a leneuvetiX. xxw^^t \^l. ^ ^«dx>^s\d^ therefore, no 
settlen^nt was gained. — Oi^t o^ ^'a.'svaiv^ ^^otw^TccA^^ 
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173. Rex V. Woohurny £. T. 10 & \ 1. G. 4.— 10 B. ^ C. 846.— The husband of 
Upon appeal against an order of two justices, whereby Hannah Beal * pauoer being 
and her four children were removed from the parish of Wooburny in ^^^ iSn^"*^ 
the county of Bucks, to the parish of Chipping Wycombe, in the closed a small 
same county, the sessions quashed the order, subject to the opinion piece of waste 
of this Court on the following case : — In the spring of 1800, Dennis ^^^^ ^^ parish 
Beal, the husband of the pauper Hannah Beal, and the father of ^'J^°^^]^m' 
the other paupers, being settled in the parish of Wooburn, enclosed and cultivated 
a small piece of waste land from a common in the adjoining parish it until Chrut- 
of Chipping Wycombe, and surrounded it by a bank, on which he »"«« ^^27, when 
planted a quick fence: he held and cultivated this land, subject to **®*°^Jf-^°to 
such interruption as after mentioned, until Christmas 1827, when ^purchaser. 
he sold it for 10/., and conveyed it by deed to the purchaser. From From the year 
the vear 1800 to the year 1825 Dennis Beal resided out of the 1800 to 1825 
pwciaa of Chipping Wycombe, In the year 1825 he removed to a *^e«*>dedout 
cottage in that parish, but not on the land in question. In the year bafin'lhe year 
1826 he built a hut on the said land, and was provided with straw 1825 he re- 
to thatch it by one of the overseers of the parish of Wooburn ; and moved to tliat 
up to the time of his building the hut he continued to receive relief PSSfu*?*^ *° 
from the parish officers of Wooburn. He lived in the hut a year j,„| ^^ JJ^ i^^ 
and a half. In the years 1806, 1811, and 1817, the parish officers and lived in it 
and frediolders perambulated the parish for the purpose of marking a year and a 
the boundaries, and asserting their rights of common, by throwing ^^^' iJofi**^ 
open encroachments on the waste. In the first year they pulled up ^|^ ^^^ [g^^ 
a large portion of the fence to the said land enclosed by Beal, dug the parish 
up part of the bank, and rode through the enclosure. In the two officers and 
subsequent years they made a large gap in the fence, and again rode ''^^^i^®? ^' 
through the enclosure with the same object. In the year 1820 or JJ^^^^ the 
•1822, but to which of those years in particular the witness could not poipose of 
speak positively, a similar perambulation was made by direction of marking their 
tne lord of the manor, when similar acts were done for the like pur- boundaries, and 
poses. It did not appear that Dennis Beal was present on either of {^^^f ^m- 
these occasions, nor did it appear that any acknowledgment was mon. On those 

taid by him to the lord of the manor, or any other person, during occasions they 
is occupation, of this enclosure, nor that either the commoners or pulled up a 
the lord of the manor commenced any action, or did any other act ^'^J^q ihe 
to assert their rights, except as before mentioned. The question for i^nd so en- 
the opinion of this Court was, whether, notwithstanding the inter- closed, and dug 
ruptions before stated, Dennis Beal, by his occupation and residence ^P P^ of the 
upon the. land in question, gained a settlement in Chipping Wy- ^^' J°hJ**^* 
combe? — Bayley J. There is no proof that the profits of the land enclosure. In 
were taken by the person who made the perambulation. The acts 1820 or 1822 
done by them would amount to no more than a mere entry, and that, « like peram- 
even if made within twenty years, by the stat. 4 & 5 Atm. c. 16. ^"aJ^yThe 
.s. 16. not being followed up by an action within a year, is no bar to direction of the 
the statute of limitations. — Lord Ten terden C. J. Suppose the lord of the 
lord had brought an ejectment, would these acts of interruption have manor, when 
been sufficient to entitle him to recover in ejectment? —Parke J. jjjjjjj" ^o ^-'^ 
There is great difficulty in saying that the lord could take advantage knowledgment 
of the- entry made by the parishioners in 1806, 1811, and 1817. It was paid to the 
was not made for his benefit but for that of the parish. — Lord Ten- lord of the 
TERDEK C. J. There has been an adverse possession for twenty {^*5°' ^**' *^® 

Held, that there was an adverse possession, and that the VimsXwltiA o^ >Jcv^ ^vql^\ ^\!«^^^RK^«ftMcX\s«^ 
e»tat» in B. . 

t2 
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years, and the husband of the pauper gained a settlement by estate 
in Chipping Wycombe. The order of sessions must, therefore, be 
quasheid. — Order of sessions quashed. 
W. P. being 174. Rex v. Okeford FitzpainCy T. T. II G. 4 & 1 TT. 4.— 

leasee of ate- I B. Sf Ad. 254. — Upon appeal against an order of two justices, 
nement for whereby W. Brown, labourer, was removed from the parish of Bere 

yew/'dSS- R^gis in the county of Dorset, to the parish of Okeford Fitxpaine 
minable upoa in the same county, the sessions confirmed the order, subject to the 
three lives, in- opinion of this Court on the following case : — The pauper was born 
^»«^ W^ B^^ in the parish of Okeford Fitzpaine. In 1761 JVUliam Phelps took 
lied his ckorii- * ^^^ of ^ tenement in Bere Regis for ninety-nine years, determin- 
ter, to leside sible upon three lives, — his own, that of his wife, and that of a sod 
upon part of named Henry, at a rent of 75. a year. The tenement consisted, at 
the premises. that time, of two cottages, with outhouses, garden, and other appar- 
^r^Zt' tenances.' Willian. Thelj>s entered and S^ntinued in po^eSo., 
nntil the death except as hereinafter mentioned, till the time of his death. About 
of W, P. in fifty years ago, the pauper, who had married Priscilla, daughter of 
l"^!* ,Y' ^' William Phelps, was invited by his father-in-law to reside on the 
three soiu^'nd P^f^raises, and upon that invitation went to reside there with his 
a daughter, the wife* The part of the premises inhabited by the pauper and his wife 
wife of TV. B. ; had been a fuel-house under the same roof with the dwelling of 
and \V, B, and William Phelps, and having the same outer door. They had also a 
tinned after the P^^^^^^ ^^ ^^® garden allotted to them. The pauper, at his own 
death of her expense, converted the fuel-house into a habitation, and two or 
father to reside three years afterwards pulled down the front of that part of the 
on the same building which he occupied, and built it up again a few feet in ad- 
^es^Mx: Dud* ^^"^® ^^ ^^^ former position, carrying on the side walls to the new 
by themb^«; front, throwing out a new door in the latter, and building up the old 
two of the sons interior communication with the other part of the dwelling. He 
ofW.P. occu- also built a carpenter's shop on a part of the garden which was 
SuSf ^d' h *^^^^^ ^ ^^^' ^y *° arrangement between the pauper and hb 
^tbem pi^ng father-in-law, the former, both before and after the alteration of the 
one thircTof the building, paid the whole of the annual rent, and continued to pay it 
rent, W. B. until the death of William Phelps. William Phelps died in 1791, 
paymg the other igayjug ^ widow, the son Henry before mentioned, a son named 
A part of the John, another son, and the above mentioned daughter Priscilla, the 
oremises having wife of the pauper. After the death of William Phelps, the paaper 
fallen into de- and his wife continued in the occupation of the same part of the 
*^*y» ^?1^^® premises, the pauper and John and Henry Phelps each paying a 
gave it up", and ^^^^^ ^^ ^^ annual rent. About ten or eleven years ago, a part of 
w. B. had pos- the premises occupied as a separate dwelling by John Phelps- hanng 
sessbnofthat fallen into decay, John Phelps went away, and from that time the 
part, and after- pauper had possession of that part, and paid two thirds of the rent 
thirds ofthe ^"^ under these circumstances he contmued to occupy until the 
rent, and he Isist of the three lives dropped in 1823, when the lease determined, 
continued to Since 1823 he^has continued in possession of the same premises by 
iflS3^ ir^ h Permission of the landlord, paying the same anwCnl rent. The pau- 
last of the^Hves* P®""* ^""^g ^^e whole time of his occupation, repaired the part ofthe 
dropped, and premises occupied by him, and once before the death of his father- 
since that time in-law paid the highway-rate. William Phelps died intestate. No 
he continued in letters of administration were ever taken out. Nothing in writing 
P^^ioaof passed between William Pfielps and the pauper. The question 
tbe landlord. for the opinion of l\i\s Cowtl n?^&, \^\\&^^t Ns^ v^isaession for 
It did not ap' more than twenty ^eaxs Aie ^^xv^x >ftaA. xtfA. va^ ^\i ^ata&>fc*^ 
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the premises as gave him a settlement in Bere Regis? — Bay- pear that letters 
LEY J. In order to acquire a settlement in Bere Regis, the ofa^minw- 
pauper must have had an estate, but neither he nor his wife had any SlSn'oiBtlifter** 
estate. The father of the wife, William Phelps, had an estate for the death of 
ninety-nine years, determinable on three lives. Upon his death, that W, P. : Held, 
estate, being a chattel interest, would pass to his personal represen- ^^^^ '^* ^•di<i 
tative. Nothing was done to vest it in the pauper or his wife. No "^* ^^ '"^^ '*" 
letters of administration were taken out by them. The estate would settleme^. 
not vest in the widow, or in any of the next of kin, until letters of 
administration had been granted, and it belonged to the ordinary, 
accofding to his discretion to grant administration to the widow or 
any of the next of kin. In Rex v. Cold Ashton (a) it was said, that 
sooie agreement ought to be presumed between the pauper and the 
other next of kin ; but I think we are not at liberty to make any such 
presumption in this case. Rex v. Canford Magna (6) bears upon 
this case in all its points. There the father of the pauper went to 
live in the house of John White in Corfe Mullen, and married 
Whitens daughter. The house was held by White, determinable on 
a lease for ninely-nine years (as in this case). White died, leaving 
a widow, and Thomas and Ann, his only children, surviving him. 
It did not appear that letters of administration were taken out. The 
widow, the father of the pauper and his wife, were all living in White's 
house at the time of his deadi, and continued to live there afterwards; 
the widow until her decease, about six years before the order of re- 
moval was made, and the father of the pauper and his wife down to 
that time, they being, after her decease, in Uie sole occupation. The 
occupation was by the widow, and the father of the pauper and his 
wife, about thirty years altogether. It was insisted that the Court 
might presume that the father of the pauper and his wife had agreed 
with the other parties interested for their shares ; but the Court were 
fif opinion that no such presumption could be drawn. I think that 
case is not distinguishable from the present, and, consequently, that 
the pauper did not gain any settlement by estate, and that the order 
.of sessions is right. — Littlbdale J. I am of the same opinion. It 
afupears that W, Phelps died possessed of an estate for ninety-nine 
Years, determinable on three lives, and letters of administration might 
have been granted to the widow or any of the next of kin, but they 
never were granted. The actual property in the leasehold estate 
would not, after the death of W, Phelps, vest in the widow or any 
of- the nexl of kin till administration. But then, it is said, that the 
pauper gained an estate by adverse possession. It appeared that he 
marmd the daughter of W. Phelps, and during his life resided on a 
part of the premiseft ; that Phelps died in 1791 ; that the pauper and 
iiiB wife, and two of his wife's brothers, then occupied the property, 
the pauper and his wife taking a third. Three out of the four chd- 
dtmk of W. Phelps, after his death, therefore continued in possession 
of part of the estate till one of them quitted the portion occupied by 
bim, and then the other two (one being the wife of the pauper) had 
possession of that part, and the pauper afterwards paid two thirds of 
the rent. The lease expired in 1823. There was nothing like ad- 
verse possession. Against whom could it be adverse ? Only against 
the widow and the other sons. But neither of them had any legal 

(a) Burr, S. C. 444, 2 Bolt, pi. 617. (b) 6 M. 6^ S. ^55», AnVe.i^VX^. 
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interest in the property, and the possession, to confer a right, must 
be adverse against a person having title. — Parke J. This case 
is not distinguishable from Rex v. Canford Magna. In Rex v. 
Cold Ashton, there was an exclusive possession by the pauper and 
his wife after the death of the father. But here, after the death of 
W, PhelpSy there was no such exclusive possession by the pauper 
and his wife. The leasehold premises were occupied by them jointly 
with others, each of the occupiers paying an equal proportion of rent. 
In Rex v. Canford Magna the widow, the pauper and his wife, and 
after the death of the widow, the pauper and his wife, lived on the 
property, to the exclusion of others, but it was there held, that there 
had been no exclusive possession on which a right could be founded. 
Here the pauper's occupation at first was a tenancy at will. After 
the death of the intestat^y there was no person against whom there 
could be any adverse possession. As to drawing presumption of any 
agreement, there is nothing to presume, because before there could 
be any legal title to convey, letters of administration must have been 
granted. — Order of sessions confirmed. 
A father, in 175. Rex v. Piddlekinton, K T. 2 W. 4.-3 jB. ^ Ad. 460.- 

consideration Ante pi 164. 
of natural af- ' 

faction and of 24L wiiich he owed his son, made over to him premises in the parish of 5. by verbal 
agreement only, and the son received the rents for three years residing in S : Held, that the son was a 
purchaser for less than 30/. iwithin 9 G. 1. c. 7. s. 5. and gained no settlement 

il. being in 176. Rex v. Hatfield Broad Oak, E. ^.2 W.4.— 3 i5.4-ild.566. 

poss^ion of a — Upon appeal against an order of two justices, whereby John Grey- 

of ?nheritan^ Qoose, his wife and children, were removed from the parish of Takeley^ 

offered to give' in the county of Essex, to the parish of Hatfield Broad Oak, in the 

it up to his same county, the sessions confirmed the order, subject to the ojNnion 

son and heir, ©f this Court on the following case : — ^The pauper had gained a set- 

iMiv off 16/. tlement by hiring and service in Hatfield Broad Oak^ but he after- 

v^ich he, A. wards returned to and lived with his father, who was then in pos- 

had borrowed; session of a copyhold estate and premises of inheritance in the re- 

on the estate, spondent parish Takeley, to which estate he had been admitted on 

^t J.°Mid^s" ^^® ^®^^^ ^^ ^^^ ^2X\itx, as heir at law, in 1757. After the pauper's 

wife to reside return, and about twenty-four yean ago, the pauper's father told the 

it rent free pauper that he would give up the estate and premises to him, as they 

during their would be his afterwards by heirship, if he would pay off a debt of 15/. 

^^^ ff Sie*°° which he the father had borrowed upon them, and if he would permit 

15^. and was ad- ^^"^ (^^® father) and his wife (the pauper's mother) to reside upon 

mitted to the them rent free during the rest of their lives. The pauper paid off the 

copyhold estate sum of 16/. for the purpose of relieving his father from that debt,ttKl 

upon the sur- ^.^^ ^^jy admitted to the estate and premises upon surrender of his 

father. The father. The father and mother continued to reside upon the pre- 

admittance mises ; the father till his death, the motlier till the time of the removal ; 

recited the and the pauper did so for eighteen years after his admittance, and 

^*'^t\^tv^"n &^'"®^ "0 subsequent settlement. The admittance of the pauper on 

UTand hS Mm, ^^® surrender of his father (in 1807) contained no statement of any 

and the pay- Consideration except the verbal agreement between the pauper and 

meat of the his father, and the payment of the 15/. by the pauper. The sessions 

J5/. A. and 

biB wife continued afterwards to reside on the estate with their son : Held, that from the terms of the 
conveyance, and the state of the family, n^ilviTaV \oNe ^lo.^ ^^qjcXVou mMst be taken to have formed an 
iogreaient in the consideration, and, tWefoie, \.\\\s "w«& xmA V\\^ ^\x\^W<&ft ks»1 ^xi «!»\».\i^ or inteiest 
hereof the eoasidcration did not amount \o 301., WiXVim X\\^^ O. \. c.l % *. ^. 



T^E KIND or ESTATE. 279 

in confirmiog liie order, stated their opinion to be, that this was a 
purchase of an estate for less than 30/. the only apparent consider- 
ation being the payment of the 15/. by the pauper on his father's 
account, which payment originated in the want of the father ; and 
therefore no settlement was gained under the 9 G, I.e. 7. — Lord Ten-^ 
TEKDBN C. J. I think the sessions have not come to the right con- 
clusion. From the terms of the conveyance and the state of the fa- 
mily at the time, I think that natural love and affection must certainly 
be taken to have formed an ingredient in the consideration ; and if so, 
this was not a pecuniary purchase for less than 30/. within the mean- 
ing of the statute. — Littledale J. The 15/., the debt charged on 
the estate, was not the only consideration for this conveyance. This 
is clear from the agreement that the pauper should allow his father 
and mother to reside upon the premises rent free during the rest of 
their lives. — Parke J. This was a conveyance of the property, in 
consideration of natural love and affection, and subject to a certain 
burthen. I think the sessions came to a wrong conclusion.— 
Patteson J. concurred. — Order of sessions quashed (a). 

J 77. Rex y. Sherrington, T. T. 2 PT. 4.— 3 B. if Ad. 714.— a real estate 
On an appeal against on order of two justices for the removal of Mary was devised to 
Bailey from the parish of Ohiey in the county of Bucks, to the parish ^' J* ^^^P^ 
Sherrington in the same county, the sessions confirmed the order, {^tator^wasrix- 
subject to the opinion of this Court on the following case : — Sarah teen years old. 
Whiting by her will, duly executed and attested, dated the 9th of Her^ther, coo- 
October, 1821, devised her real estate unto, and to the use of, her sJdennghim- 
niece Catherine Bailey, the pauper's sister, her heirs and assigns, jjan ^^2" 
and appointed John Bailey , the father of Catherine and of the with' her on the 
pauper, executor. The testatrix, at the time of the execution of her estate .* Held, 
will, and thenceforward till her death, was seised in fee- simple of a ^^^^* as the es- 
real estate in the respondent parish, consisting of two cottages or S*^d*"\te b 
tenements. On the testatrix's death, Catherine was in the sixteenth devise and not 
year of her age ; and her father immediately took possession of the bv descent, and 
two tenements, considering himself her guardian, and resided in one ™ ^"s above 
of them for five or six years ; both his daughters living with him, and o^J^*"°^e*" 



was 



forming part of his family during the whole of that time. He let the father 
other cottage to a tenant, and applied the rent to his own use, con- not a guardian 
ftidering it a compensation for the expense of bringing up his daughter i^ socage, but 
Catherine, The pauper had gained no settlement in her own right, J?tural gnar- 
The question for the opinion of this Court was, whether John Bailey ^^J^^ hamg as 
gained a settlement in the respondent parish, by residing under such such, no interest 
circumstances on the tenement devised by Sarah Whiting* s will. — in the land. 
Lord Tenterden C. J. The father of the pauper was not guardian **® f!IS^ 
in socage, because the land did not come to his daughter by descent, by residing on it. 
por was she under fourteen years of age. Neither was he a guardian 
appointed by the parent of a child under the age of twenty-one years, 
pursuant to the stat. 12 Car, 2. c, 24. 5. 8. who, as such, would be 
entitled to take the profits of the land. Then he was the only na- 
tural guardian, and had not, in that capacity, any title to a control 
over Uie land belonging to his child. To give a settlement there 
must be an interest in the land. — Littledale J. In Quadring v. 
Downs (6) it was held, that there can be no wardship without a de- 
scent. The land, therefore, having come to the daughter by devise 

rfj) ^ec Te/Zey v. Teiley, 4 Bing, 214. (,»0 '^ ^Vod, Vl^« 
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A, enclosed 
an acre of land 



and not by descent, the father was not guardian in socage. Nor 
was he a guardian appointed pursuant to the statute. He had, there- 
fore no legal or beneficial interest in the land, and consequently 
gained no settlement by residing on it. — Park£ J. The father here 
was only the natural guardian ; and it is clear that, as such, he had 
no interest in the land, for that guardianship extends no further than 
the custody of the infant's person, Hargrave*s note to Co. Lift. 88 b. 
note 66. — Taunton J. concurred. — Order of sessions confimied. 

178. Rex V. Pensax, T. T. 2 TT. 4.— 10 B. Sf C. 815.— Upon 
an appeal against an order of two justices, whereby Mary Radford^ 
from a common, ^(iow, and her children, were removed from the cbapelry of Pensax 
house uwm it ^ ^^^ parish of Hartley^ both in the county of Worcester ^ the ses- 
for which the' sions quashed the order, subject to the opinion of this Court on the 
parish Mve him following case : — Mary Radford was the widow of John Radford^ 
materials. ^jjq ^^s the illegitimate child of Hannah Radford. After his bhrth, 

after^°«fv" Hannah married William Yarnold, and they resided Pensax, the 
' ' child John Radford living with them. In the chapelry of Pensax 

there is much common or waste land, beneath which there h coal 
belonging to the lessees (under an old demise) of the Dean and Chap- 
ter of Worcester, who are the lords of the manor. Yamold was 
often relieved by the officers of Pensax, and they furnished him with 
materials necessary for the erection of a cottage upon the common, 
which he accordingly erected, about thirty years ago, having for the 
purpose enclosed an acre of land of about 10/. in value. Sixteen 
years ago he gave part of the land which he had so enclosed to John 
Radford, upon his marriage with the pauper Mary, and Radford 
then built a cottage upon it. No deed was made between them. 
After John Radford had taken possession of the cottage and land, 
he enclosed a small piece of land immediately adjoining (about 5L in 
value), from the common, and the whole was afterwards thrown to- 
gether by him. The copyholders (who are accustomed to break 
jears to break ^q^^ the fences of encroachments once in seven years, to prevent 

persons enclosing from establishing a right) twice Inroke down the 
fences between the common and the new land thus enclosed by John 
Radford, The fences between the old and the new endosure had 
been previously removed. The persons rode in at one side of the 
land, and out at the other side, but they did not pass over that part 
which had been given to Radford by William Yamold, On one oc- 
casion, the lessees of the minerals under the dean and chapter sunk 
a coal-pit on the land last enclosed by Radford. The question for 
the opinion of this Court was, whether John Radford ever had such 
an estate in the land given to him by William Yamold, or enclosed 
by. himself from the waste, as would give him a settlement in Pensax. 
— Lord Tenter DEN C. J. We think this cas^ is not distinguish- 

_ able from Rex v. Woobum{a), and the pauper's husband consequently 

passed over that gained a settlement by service in P, The order of settlement must, 
part of the land therefore, be confirmed.-— Order of sessions confirmed. 

which had been 

newly enclosed by B, : Held, that B, gained a settlement by estate. 



by parol, part 
of the land so 
enclosed to B, 
who built a cot- 
tage on it, and 
aftwwards 
enclosed a 
further portion 
of the common ; 
and.B* occu- 
pied the 
whole premises 
for about sixteen 
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copyholders 
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every seven 



of encroach- 
ments on 
the common) 
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fence between 
the new and 
the old en- 
closure having 
been previously 
removed,) and 



(a) 10 B. & C. 846. Ante, pi. 173. 
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Of the Value of the Estate.--^ Bott, pi. 672. 

179. Rex V. Cottmgham, M. T. 8 0. 4.-7 jB. Sf C. 603. —Upon The sum paid 
an appeal against an order cf two iustices, whereby W» Hardy junicnr by the pnr- 
and his wife were removed from the township of Bishop Burtofif in ^ ^\ of a a 
the East Riding of the county of York, to the township of Cotting- J^ attornwfi 
ham, in the said riding ; the sessions confirmed the order, subject to the surrender, 
the opinion of this Court on the following case : — ^The pauper, TF. is no part of 
Hardy, had occupied no settlement in his own right, but followed *^? consider- 
that of W. Hardy, his father, and the only question at the sessions p„5iase ^th 
was, whether Cottingham or Bishop Burton was the last place of ti^e meaning! 
settlement of the father. It was admitted that the father had ac* the stat. 9 G. 
quired a settlement in Cottingham, but it was insisted that he had ^* ^* '* ^* 
afterwards acquired a settlement in Bishop Burton by the purchase 
of a cottage situate in that parish. In 1813 the father agreed with 
one Page (who then resided at Feversham in Kent,) for the purchase 
of a copyhold cottage situate at Bishop Burton. It was agreed that 
Hardy, the father, should pay 22/., and all the expences attending 
the sale. Upon these terms the purchase was made. On the 22nd 
July 1813 the cottage was surrendered to the father; in the year 
1814 he was duly admitted according to the custom of the manor, 
and he has ever since continued to reside in it. The amount paid by 
the father relative to this purchase was as follows : To E. Page 22L, 
the purchase money ; a fine to the lord of the manor 31, lOs.; 1 /. 1 38. 
to the steward for his admission copy ; 31. 6s. to his {Hardy* s) at- 
torney for instructions for surrender of the cottage from Page and 
his mother; M. Is. for drawing and engrossing power of attorney 
from the steward of the manor of Bishop Burton to one Tappenden, 
to take Page*s surrender ; 13$. 6d. for drawing and engrossing sur- 
render ; and other fees, amounting in the whole to 33/. 15 s. 6d. The 
question for the opinion of this Court was. Whether Hardy, the 
father, gained a settlement in Bishop Burton by reason of this pur- 
chase of the cottage, and a residence therein of forty days ? — Bat ley 
J. This case admits of no doubt. The question is. What was, the 
consideration for the purchase bona fide paid, within the meaning of 
the act of parliament ? I think that the sum given to the seller for 
selling his interest in the land, and to other persons whose concur- 
rence was necessary to make the sale valid and effectual, was the 
consideration for the purchase. The fine paid to the lord, and the 
fees paid to the steward, in my opinion, form part of that considera- 
tion. But the sums paid to the vendor, the lord, and the steward, 
do not amount to 30/. The expences of the surrender paid by the 
purchaser to his own attorney, were no part of the consideration for 
the purchase. The cases cited are distinguishable from the present. 
In Rex V. Scammonden (a) the purchaser paid 30/., for he paid the 
expences of levying a fine which it was necessary for the seller to 
levy in order to complete the title, and which he ought to have paid 
for if the purchaser had not agreed to pay. In St. Paul's Walden 
v. Kempton {b), 30/. was paid, including the fine to the lord, and the 
fee to the steward. — Littledale J. I think the consideration for 
the purchase was the sums paid to the purchaser, and lo the loid. 

(a) 3 r. R. 474. 2 Bott, pU 670. (6) 2 Bott, pL 664 
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The lord has an interest in the land, and the fine may be con- 
sidered as paid to him for the purchase of part of his interest in it. I 
doubt whether the fee to the steward can be considered as part of the 
. oonsideration for the purchase. The steward has no interest in the 
land. But it is unnecessary to decide thai, because the money paid 
to the seller, the lord, and the steward, does not amount to 30/. — 
Order of sessions confirmed. 
Appellants ^^0. Rex v. Cheadle, T. T. 2 W. 4.-3 B.^Ad. 833— On ap- 

agaioBt an or- peal a^nst an order of two justices, whereby William Smith and 
derof ramoYal, big wife and children, were removed from the parish of Cheadle , ia 
5b^ firtb^of aS ^ county of Stafford, to the township of Scrapton and Foston, in 
pauper's wife, . ^^ county of Derby, the sessions quashed the order, subject to the 
being seised b Opinion of this Court on the following case :— The settlement of the 
fee of land, and pauper, W. Smith, at the time of his marriage in 1808, was in the 
chiW^n^T*^ appellant township of Scropton and Foston. The appellants, ia 
in his lifetime Carder to establish a subsequent settlement by estate in Cheadle, the 
agreed between respondent parish, proved that John James, the father of the pau- 
them that part per^s wife, had been seised in fee of a house and some land in Cheadle, 
**h **Id be^*^* ^^ which he resided with his family (a wife and five children), and 
allotted to each of which he continued in possession till 1807, when he died intestate, 
child in pur- leaving his eldest son Simon James his heir at law. It had been 
suance of which agreed in the lifetime of John James, by all the members of the family, 
agreement, on including Simon James, that the four younger children (of whom the 
the pauper^*' pauper's wife was one), should have a parcel of the said land allotted 
1808, a portion to each of them, in order that they might build houses thereon re- 
of the land was spectively, when they could raise the money. In pursuance of this 
allotted to him, Agreement, a portion of the land was staked out for the pauper to 
bl^t sThouse ^ huild on a short time after his marriage, and he built a cottage thereon 
and resided in upwards of twenty-One years since, in which he resided sixteen or 
it for sixteen seventeen years, and then sold it for 60/. to one John Higgs, who 
^1!d"tii*°^h*^^° *^^ ^^ *'• The land so staked out was a small plot about four yards 
for eoi, to a ^ ^y ®^* ^^ seven, and the full value of it in fee before the cottage was 
party who held built was two guineas or two guineas and a half. When the cottage 
it ever since. was built, Simon James (the eldest son of John), who lived within a 
^^'te !?P°°^" few yards, assisted the pauper in staking out the land, and in doing 
duced a^conT wme of the work at the foundation. On the part of the respondents, 
veyance to the indentures of lease and release of the 6th and 7th of January 1815 
pauner of the were produced and proved, for the purpose of shewing that this land 
• iftVkT*^^"** ^^^ ^^"^ purchased by the pauper for a money consideration not 
S /. the^eldest amounting to 30/. The release was between Simon James (therein 
son and heir at described as eldest son and heir at law of John James deceased) of 
law of /. /. ^he first part, William Smith, the pauper, of the second part, and 
It recited, that Jo/in Moreton (therein described as a trustee nominated by and on 
l^Tpu^ ^^^ ®^ *^^ «*«* William Smith) of the third part; and after recit- 
chase the above itkg, that '^ the said William Smith some time since agreed to pur- 
parcel of land << .chase from the said Simon James the plot or parcel of lanfl therein- 
hA* ^'a1^^ **i after mentioned, and had paid the said Simon James the sum of 
two ffuineas™ " '^^' ^*' ^® consideration for the same, and lately erected a dwelling- 

for the same, 

but no conveyance thereof had yet been made ; and then expressed, that io consideration of that sum, 

S. J, bargained and sold, &c. : 

Jleld, that the appellants were not estopped by the recital of this deed from giving parol evidence 

tAat the consideration stated in the deed was ne^rei i^\d ot intended to be paid, and that the deed was 

made for the purpose of confirming the pauper's l\l\c \x) iVveUwA. ?\\aV\R.^\o\vvsft.*vciN\\VMaof the above- 

veationed parol agreement. 
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^' house thereon, but no conveyance thereof had yet been made," it 
was witnessed, that for and in consideration of 2/. 2s. to the said 
Simon James in hand paid by the said William Smith at or before 
the sealing and delivery of these presents, the receipt whereof Simon 
James did thereby acknowledge, and thereof did acquit and for ever 
dischai^e the saia William Smith, his heirs, &c. ; he the said Simon 
James did grant, bargain, &c, the said plot of land, and the said 
house erected thereon, to the pauper, his heirs and assigns, &c. 
Each of these deeds was stamped with a 15s. stamp. The evidence 
of the pauper, and also of one Jeremiah Robinson (who was not a 
party to the deed), was then tendered On the part of the appellants, 
and objected to on the other side, but received by the Court, to shew 
that the consideration stated in the deed was not paid, nor intended 
by the parties to be paid ; and that the deed was only made for the 
purpose of confirming the pauper's title to the plot of land which had 
been allotted to him shortly after his marriage, under the parol ar- 
rangement between John James and his children . The sessions found 
that the consideration mentioned in the deed was not paid, nor in- 
tended to be paid. The questions for the opinion of this Court were, 
1st, whether the last mentioned evidence was properly admitted ? and 
if it was, then, 2dly, whether, on all the facts of the case, the pau- 
per acquired a settlement in the respondent parish ? — Lord Tenter- 
den C. J. I think a settlement was gained in Cheadle. The ap- 
pellants proved that John James, the father of the pauper's wife, 
being seised in fee of a house and land in Cheadle, and having several 
children, it was agreed among them in his lifetime that a part of the 
land should be allotted to each of them. One of the children mai^ 
ried the pauper in 1808, and, soon after, in pursuance of the agree- 
ment, a portion of the land was staked out, upon which the pauper 
built a house, and after residing there seventeen years, he sold the 
house for 60/. There having been twenty years' possession, the case 
thus far shewed such an estate as gave the pauper a settlement. To 
avoid this settlement by estate, the parish officers of Cheadle pro- 
posed to shew, by the deed of 1815, that the pauper's title to it ac- 
crued by a purchase for a money consideration not amounting to 30/. 
That deed recited, that Smith had agreed to purchase the land for 
the consideration of two guineas. The other parish alleged in answer 
that the recital was not true, and that the real consideration was not 
a money consideration ; and they gave evidence that the two guineas 
were not paid, or intended to be paid, and that the only object of the 
parties in executing this deed was to confirm the pauper's title. The 
objection is, that evidence to contradict the statement of the consi- 
deration in the deed ought not to have been admitted. Now, the 
parties to the deed might be estopped by it from saying that this was 
not a purchase for a money consideration ; but the parish officers, 
who are strangers to it, are not. If that were otherwise, the greatest 
inconvenience and injustice might arise, because a settlement might 
be acquired or not according to the language used by parties in an in- 
strument of this nature. The evidence was, in my opinion, properly 
received, as shewing, not that the deed was void, but that this was 
not a purchase for a money consideration. — Littledale J. con- 
curred. — Parke J. It is quite clear, that although the parties to 
this deed were estopped by it, strangers were not, wvA^ cicyKaiw3^'C^>\'^, 
the parish officers might shew the real nalute o^ Wi^ U^tv^^k>aq\x. \^ 
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this were not so, parishes might be burtbened with settlements for 
which there was no colour. It is clear that a settlement was gained 
in this case by an estate voluntarily conveyed to the pauper. — ^Tauv- 
TON J. concurred. — Order of sessions confirmed. 



A. man living 
in parish A, 
under a certifi- 
cate from pa- 
riah B. cannot 
gain a settle- 
oaent in the 
fonner parish 
by porcnasing 
in estate for 
money. 



0/ Certificated Persons.— 2 Bott, pi. 688. 

181. Rex V. Great Driffield, M. T. 9 Q. 4.-8 B. ^ C. 684.— 
Upon an appeal against an order of two justices, whereby T. Harri- 
soM, his wife and children, were removed from the township. of Great 
Driffield, iu the East Riding of the county of York^ to the township 
of Garton on the Wolds in the same Riding, the sessions quashed 
the order, subject to the opinion of this Court on the following case : 
— ^The pauper, T. Harrison, never acquired any seUtemeot in his 
own right. The pauper's grandfather resided at Garton; his son 
(the pauper's father), whilst living with him at Garton, was bound 
an apprentice to one Lyon a shoemaker, who was then residing at 
Great Driffield, under a regular certificate from the parish of Kirk- 
hum, as the pauper then knew. The indenture, which was in the 
usual form, and r^ularly stamped and executed by all parties, was 
dated the 25th day of March, 1786, and stated that the apprentice 
was thereby bound for the term of seven years, from 
(a blank being left in Uiat part of the indenture for the time from 
which the apprentice was so bound.) The apprentice served his 
master from the date of the indenture, until about five weeks pre- 
viously to the expiration of the seven years in Great Driffield* 
Lyon had resided m Great Driffield from the year 1771 to the time 
of executing the indenture, and from thence until his death in 1793; 
but he, on or about the 10th of May, 1792, whilst the aj^rentiee 
was so serving him ifn Great Driffield, purchased a cottage in Great 
Driffield for the sum of 110/., of which 30/. was paid by him, and 
the remaining sum of 80/. was paid by one Elizabeth ^Daf^.^ And 
the same was thereupon duly conveyed by an indenture of ieqSmeai, 
with livery of seisin indorsed, bearing date the 10th ofMay^ 1792, 
unto Lyoti and his heirs, to the use of Elizabeth Da^, her exe- 
cutors, administrators, and assigns, from the day neiLt before the 
date thereof for the term of 500 years, subject to a peoviso therein* 
after contained for redemption of the said premises, wilih remainder 
tQ the u^ of the ^aid JR. Lyon, his heirs, and assigns, for. ever* . The 
said indenture also contained a proviso for.i^siking void the «ai4. term 
on payment by fLyon, his heirs, executors, administrators, and 
assigns,, unto a* Day, her executors, ^^c. of the. sum o£ 60/. with 
interest for the same^ on the 10th of November then next, and Lyon 
ocqviffpd. the cottage until hia death » The apprentiCje served Lyon 
in GfieatDrijfieldiai mor^ than forty days after jLyoii had pur- 
cjiasei} the cottage, and then resided. with Lyon^ , The father pf the 
pauper did no. other act to gain a settlement; and if by the appren- 
ticeship j^d service he gained no settlement in Great Driffield, the 
place of his and the pauper's last l^^l settlement is Garton, where 
the pauper's grandfather was legally settled. The question for the 
opinion of this Court was. Whether, under the circumstances above 
set forth, the father of the pauper gained a settlement in Great 
Driffield, by being bound Vo aixd ^xN\tv^>^^ %^\4 R. hi^on as afore- 
*aid ? — Bay LEY J. now deWveitd \I^^ 'YMi^caeoX. qI >Safc QiwaXv 
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The question for bur consideration is. Whether the pauper*s father 
gained a settlement in the township of Great Driffield hy serving 
as an apprentice to a person who resided there under a certificate 
from another parish. In support of the order of sessions, it was 
contended that he did ; because the certificate was dischaged by the 
master's having acquired a settlement in Great Driffield, by the 
purchase mentioned in the case ; and if so, it was argued, that the 
subsequent service to the master, after he ceased to reside under the 
certificate, though by virtue of a binding made to him whilst he was 
so residing, was sufficient to confer a settlement on the apprentice. 
It is unnecessary to decide the latter question, if no settlement was 
gained by the master, by the purchase which he made ; and we are 
of opinion that no settlement was gained. The statute 9 & 10 TT. 3. 
c. 11., after reciting the 8 & 9 W. 3. c. 30. (the certificate act), and 
also reciting that some doubts have arisen upon the construction of 
the said act, by what acts any person coming to inhabit and reside 
within any parish, by virtue of any such certificate, may procure a 
legal settlement in such parish, enacts, '^ that no person or persons 
'* whatsoever, who shall come into any parish by such certificate as 
** aforesaid, shall be adjudged, hy any act whatsoever, to have pro- 
**^ cured a legal settlement in such parish, unless he or they shall 
'' really and boni fide take a lease of a tenement of the value of 
** 10/., or shall execute some annual office in such parish, being 
'< legally placed in such office." By the express words of this 
statute no settlement can be obtained by the certificated pauper^ by 
any act whatsoever; that is, as the context shews, by any act what- 
soever done by the pauper, other than the two which are pointed out 
by the act. The purchase by the pauper of an estate, for a sum of 
money, is an act done by him other than those mentioned in the 
statute; and, according to the plain and ordinary import of its 
words, he cannot procure by it a settlement in the parish. But we 
are bound to construe every statute according to the plain and 
ordinary import of its words, and to act upon that construction, un- 
less we should find ourselves bound by an uniform course of well- 
considered decisions, giving a different effect to the provisions of the 
statute ; or unless that construction would lead to such conse- 
quences, that we can safely pronounce that the legislature must 
have had a different intention from that which the ordinary import of 
the words conveys. It will be found, however, upon referring to 
the several decisions, that they are few, and that they are founded in 
some degree upon a mistaken supposition that the point properly 
arose and was decided in the first reported case upon this subject. 
That case was between the parishes of Burclear and Eastwood" 
hey (a), in which it was held, that where a certificated pauper 
acquired an estate, in right of his wife, which was surrendered 
to her by her father, his certificate was discharged, and he gained 
a settlement ; and it is stated in the judgment that he did hot 
come in by an act of his own, but that the estate was cast 
upon him by act and operation of law. Other reasons are, it is 
true, assigned in the judgment of the Court, but it may be sup- 
ported upon that ^und ; for a settlement acquired by operation of 
law, is not acquired by any act of the pauper, and is, therefore, not 

(a) I Str, 163. Burr, S. C. ^1\, ^ Bolt, ipl, ^\. 
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prohibited by the statute 9 & 10 IF. 3. In that cate, one Hackett 
hvedin the parish o(E(i$twoodheyfWith a certificate from Burclear ; 
his wife's father surrendered to her use a copyhold in Eastwoodkey, 
upon which they resided five years, and then the wife died. The 
husband afterwards asked relief in Eastwoadhey^ from which he was 
removed to Burclear ; and the question was, Whether his residence 
upon this copyhold gave him a settlement in Eastwoodhey ? and, per 
Curiam, '' Ilie 9 & 10 Tr..3. is not explanatory, but new; and, 
therefore, to receive a liberal construction. The exceptioas in the 
statute prove this case more reasonable than either of those mentioned. 
If a certificate-man, by taking a tenement of 10/. a year, gain a set- 
tlement, k fortiori, shall he, who has an estate of his own, especially 
in this case, where he does not come to it by his own actf which might 
savour of fraud, but it i^ cast upon him by the act and operation of 
law ? If he who serves a parish office gains a settlemeat by reason 
of his presumed ability, with greater reason shall he who has ability of 
his own visible to all the world. It has been adjudged that any other 
person, by the descent or pi^rchase of a freduJd or copyhold, or by 
beceming entitled to a lease for years, gains a settlement ; and it 
cannot be supposed the legislature intended to put a certificate-man 
in a worse condition." The Court, therefore, seemed to think that a 
certificated man might gain a settlement by estate coming to him by 
purchase. But that was not a case of purchase { and where, an act 
of parliament says, in distinct terms, that a certificated man shall 
gain a settlement in two modes only, we are not at liberty to^aay he 
may gain it by any other. There the estate came to the pauper, not 
by his own act, but by act and operation of law -^ by voluntary sur- 
render of the copyhold to his wife. That case occurred, befose the 
9 G. 1. At that period a party might gain a settlement by the pur- 
chase of an estate of any amount. The next case was Ivinghoe v. 
Stonebridge (a). This case decided that an apprentice to a certi- 
ficated man gained a settlement in the year 1709, because it was prior 
to the statute 12 Anne^ prohibiting such apprentices from gaining a 
settlement. The opinion of the Court that the purchase of an estate 
made the certificatCrman a settled inhabitant, was expressly founded 
on the decision in the former case of Burclear v. Eastwoodhey^ and 
was, also, extra-judicial. These two cases are not of sufficient weight 
to induce us to say, in the teeth of the words of the act of parliaodent, 
that a settlement may be gained by purchase, which is an act done. 
— -I come now to cases where the estates have been acquired by pur- 
chase for money. The first case of a purchase for money by a cortt^ 
Seated man is the King v. Stansfield (&), where a purchase by the 
pauper, for 47/. paid by him, of a leasehold estate in the certificated 
township, was held to gain him a settlement. It is material to kx^ 
at the language u^ed by the Court in their judgment. Lord C. J. 
Lee says, '' I do not know that, the 9 & 10 W". 3. has been taken so 
^^ stricuy as the counsel would suppose* A descent or devise, and, 
** I believe^ a purchase tOQ, has been determined to gain a sefetlement 
** after forty days* riesidence upon the foot of a person not being re- 
'^ movable from his own, and as not being an intruder within the mean- 
'^ of the 13 and 14 Car. 2. c. 12. ; so that, whenever a man has an 
'^ interest of his own, though under 20/. a year, he shall not be re- 

(a) I 5^.265. 2 Bote, pi. 6a^. Q>> ButT,B,C*«tf5S>* ^'B«AX,^.^Si» 
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movable by that statute* The present question turns, indeed, upoh 
the construction of the certificate act. Now, though this person 
was a certificate man, yet, if he had come to this by act of law, 
it would haye gained him a settlement ; and, 1 believe , it has been 
'^ so determined in cases of purchases too. I think the same con- 
^ stniction has been made upon this act as upon that of the 13^ 14 
" Car. 2." In the following term, in the case of Rex v. The Inhabi- 
tants of Deddingion^ (a) it was decided, that a purchase by the cer- 
tificated man for the sum of 42/. gained a settlement, expressly upon 
the authority of Burclear v. Eastwoodhey, Lord C. J. Lee says; 
that, in that case, the purchase was most plainly neither of the two 
cases -mentioned in the- act ; and he observes, that a purchase was "a 
matter of as much notoriety or more than the renting of a tenement 
of lOZ. a year ; that the construction ought to be agreeable to that 
which has been put on the 13 & 14 Car. 2. c. 12, under which any 
man is irremovable from a tenement of his own, and that if the coo- 
stmction were different, a person could not gain a settlement by a 
purchase of 5000/. per annum. In Rex v. Cold Askton (b) D. 
Harrison and wife lived in Cold Ashton under a certificate from 
Woodchester. The wife*s father died intestate, leaving a leasehold 
for ninety-nine years in Cold Askton, determinable on lives. D. i/ar^ 
rison and wife lived upon it twenty-nine years. It came to the hus^ 
band, not by his own act, but by act of law. Lord Mansfield said. 
The question is. Whether he is within the 9 & 10 TT. 3. which men^ 
tions only two methods whereby ciertificated persons can gain settle- 
** ments ? But an estate of a man's own, from which he cannot be re- 
** moved, has been by construction (and a reasonable one too,) held 
*^ not to be within the act, for it would be hard to remove a man from 
** his own. Theprinciple of the determination is, because property of 
*^ a man's own is a stronger case than hiring another person's of 10/. a 
** year value." It should be remembered, however, that although a man 
may not be removable from his own, it does not follow that he will 
gain a settlement by residing on it. In Rex v. Long Wittenham,{c)', 
J. Westal was certified in Upton ; he bought a cottage for 51. lived 
in it nineteen years, and died. His widow Jane lived on it ten weeks 
after his death, and the question was, whether she thereby gained a 
settlement. Lord Mansfield C. J. ^* Magna charta says that a 
<^ widow shall have her forty days; and, therefore, there is no doubt 
** she was irremovable for forty days, and thereby gamed a settlement.*^ 
The estate in that case came to the pauper by her husband*s dtath. 
In Rex V. Warblington {d) the pauper's father lived under a certifi^ 
cate in Warblington. The lotxl of the manor of Havant had granted 
him a part of the waste, and he built a house upon it, and lived in it. 
It appeared that there had been a usage for the lord of the manor to 
grant parcels of the waste for small pecuniary considerations, and that 
the pauper was admitted upon payment of Is. fine. Is. heriot, and 
\s. quit- rent. It was insisted that this grant was voluntary, and 
vacated the certificate. But the Court decided, that such a grant of 
a copyh(^d, with ]s. fine and Is. heriot, was a purchase within the 
9 O. i.e. i. s. 5. I mention the case to shew what was the impres- 
sion on the minds of Ashhurst and Bulter Js. as to the construction of 

(a) Burr. S. C. 220. 2 Bott, pi. 684. (b) Burr. S. C. U\. 1 BoU» v^. ^^^. 
(c) 2 Bott, pi. 686. (d) \ T. K.^4\. n. Bo\\.» v^. ^1 • 



288j 






SBTTLSMENT BY ESTATE. 

the Statute 8 & 9 PT. 3. Ashkurst J. says, ** If it were necessary to 
^* give any opinion upon the point, whether, supposing this to be a 
*^ voluntary grant, the party would gain a settlement, I should have 
** wished the matter to have undergone further discussion. It seems 
** extraordinary that, in the teeth of an act of parliament, this matter 
** should have been taken for granted ; nothing can be stronger than 
'^ the words of the certificate act (which he then recites). It is singular 
** that a practice should have prevailed in opposition to this act of par- 
** liament, when the words are so strong. BulUr J. says, ^' I le- 
^' serve to myself the consideration of the question, what effect a vo- 
** luntary giu would have on a certificate person as to the giving of 
" a settlement. I agree, that, under the act of the 9 G 1 . c. 7. s. 5., 
the word * purchase* has not the same extensive sense as is gene- 
i^lly annexed to it. But no case has been cited at the bar, where 
a certificate has been discharged by a voluntary gift." These two 
learned Judges must have been satisfied that tnere was a material 
distinction between a case, where the estate was obtained by pur- 
chase, and where it was obtained by voluntary gift. We do not feel 
ourselves bound by these decisions to put a construction upon the 
statute at variance with the plain and ordinary meaning of its words. 
It is clear that these decisions have proceeded in part upon a mis- 
apprehension of the precise point decided in the case of Burclear v. 
JEastwoodhey* The other reasons assigned in giving these judg- 
ments do not appear to us satisfactory ; the thing seems to us to tam 
upon the notoriety of the purchase. There is no q^uestion whether 
the certificated man would be removable during the time of bis living 
in the parish, and being the proprietor of an estate, but whether he 
acquired a settlement ; and with respect to the similarity of constnic- 
tion to be put upon this statute, as on the 13 & 14 Car. 2., it is to 
be observed that the words are very different, and that, looking at the 
recital in the latter statute, which applies to poor persons going from 
one parish to another, and endeavouring to settle themselves where 
there is the best stock, and at the enactment which authorizes the 
removal of suck persons only as are mentioned in the recital, it is 
clear that it never meant to apply to persons who had estates in the 
parish in which they came to settle. We think, also, that no mischief 
will follow from the construction we put on the statute of 9 & 10 
W» 3., for though, on the one hand, according to that construction, a 
certificated man would gain no settlement by purchase of a large 
estate; on. the other, he would be disabled from burthening the cer- 
tificated parish by making a purchase of an estate for a very small 
consideration, which he might have done prior to the 9 G. I.e. 7. s.5. 
The other cases of settlements acquired by certificated persons, may 
be supported on the ground that the estate came by operation of law, 
as in Rex v. Cold Ashtouy or by voluntary conveyance from another, 
as in Rex v. Ufton (a), which may, perhaps, be considered as an 
estate not acquired by any act done by the party. We are, there- 
fore, of opinion, that the statute 9 & 10 W. 3. prevents any settle- 
ment, by reason of an estate acquired by the act of the pauper, by a 
purchase in the ordinary and usual sense of that word ; but it does 
does not prevent the acquisition of a settlement by reason of an es- 
tate devolving on the pauper by operation of law, or acquired by 
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purchase, in the technical sense of that word.— Order of sessions 
quashed. 

182. Rex V. Cassington, M. T. 2 TF. 4.— 2 B, ^ Ad. 874.— A devised to 
Upoa a{^al. agaiii^t an order of two justices, vhereby William ^^^ ^°* ^^^ 
Whitley, his wife and children, were removed from the parish of ^*^ rish w'th*^ 
ffcaidborough, in the county of Oxford, to t^e parish of Cassington, cerdfi4te!^^an^ 
in the same coitntj ; the sessions confirmed the order, salbject to the esute «& thM» 
opinioii of this Court on the following case : — * JfSo&^rt WhUley, words: '^My 
the pauper's, fa^i, about sixty years ago, went to the parish of m^**I^R^!l 
HanclbQrough,,miiL a certificate, duly signed, certified, and allowed, ^^n^vem 
sigkqiOwledgiBg that he, his wife and fanuly were legatty settled at that part of my 
Casiingtm. In 177 1 , Thomas WhUley, father of the said Robert, bo^se as he now 
duly piade, his last will in writing, and thereby devised as follows: — *^®*> and at the 
" I ftive ai|d bequeath to. my son, Robert Whitley,, the sum of 51., renTwI^h^e 
'^ dJiA my desire is, that my son Robert shall live in that part of my now gifes, as 
** house as he now doth, and at the same yearly rent which he 90w long as my son 
** give^, as long as my son John shall enjoy o^-own the same. And fu^^lf^ ''*'**" 



maiK>r of Handb&rough^ that, on the 18th of October 1772, John ^"^^"^w 
TFAi<fay,,aa son emd devisee of Thomas Whitley, was duly admitted H^^xi^ ^^ a 
tenant to the house mentioned in his iather*s will. It further ap- devise of an es- 
pear^d«.from the same Court Roll, that on the 25th of October 1773, tate pur autre 
t)^ S9^John. Whitley, surrendered the house to the use and behoof ^®' ^*^^ ^^^' 
qf RobertWhitley of Hcmdboromh and his heirs for ever : and at the ^rt^lcate.^ 
8^me coui^t Robert Whitley did his fealty and was admitted tenant. Qu^e/whe- 
It appeared also that in the year 1773, it was not usual to. state on ther an estate 
the Court Rolls the coiv^erations, whether valuable or otherwise, conyeyedto a 
wl)Licb vere given far property surrendered ; but they were Hientioned o^mere volun-*^ 
in th^ copies of the court roUs delivered out. The copy was not tary considera- 
procluce4 iiK evidence in this case. Robert Whitley, the pauper's tion, will dis- 
lather^ resided in the house more than forty days previous to such charge the cer- 
s^FUT^nder, and after hii foUher's death and mor« than forty **^^**® * 
days after the surrender, and during this occupation the pauper was 
born. — loT^ Tsktkhdsn C. J, It seems to roe that, under the will, 
the p^vper's fathei; took an estate pur autre vie, that is, for JoMfk Ijfe^ 
defee^tbli^QP his ceasing to enjoy and own the. estate. No one coul^ 
flay that John would so cease during the whole of his life ; so )px^» 
therefoEe«. %3 John^ lived, Robert might hold his estate. And i\,w^ 
^nvey(e4 to him by the will of his father^ and not by his purchs^l of 
aqy aqt of hi« own.— Parks J. Robert took an estatef for Uk, 
determinable Ofi certain events. It is immaterial whether the estate 
be equitable or legal, the certificate is eaually discharged, l^e case 
of Rex V. Great Driffield (a) leaveis all the cases untouched Tfiheiei 
the conaideration \^ any other than pecunisiry. Tavntoi^ J. and 
Patt£sk)K J. concurred. -T^The rule for quashing the onler of sessions 
was made absolute. 

(a) 89.4 C. 964. 
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Of the Form and Manner of graiiting Certificates* — 2 Bolt, pL 727. 

A parish cer- ^83. Rex w. Austrey, E. T. 57 G. 3.-6 M. ^ S. 319.— The 

tificate under court of quarter sessions for the county of Leicester confirmed an 

the respective order for the removal of John Smithy his wife and children, from St. 

^^h^ id** Margaret* Sf Leicester, to Austrey, subject to tlie opinion of this 

anyone over-* Court upon the following case : — The respondents' ^^rirf^/acie case, 

seer, but having by the birth of the pauper in Austrey, was admitted. In answer, the 

only two seals, appellants put in a certificate, granted to William Smith, from the 

one being op. parish of Appleby, in the year 1768, of which the following is a 

namw^/the ^^PY • — " Derbyshire (to wit). We, Joseph Saddington, James 

churchwardens, " Parker, and John Bowley, churchwardens and overseers of the 

was held in- « parish of Appleby, in the county of Leicester and Derby aforesaid, 

*"wlf°'' h * ° hereby own and acknowledge William Smith, and his wifePAiV- 

parish wL in " ^**» ^ ^ inhabitants legally settled in the parish of Appleby afore- 

two counties, '* said ; in witness whereof we have hereunto set our hands and seals, 

an allowance by " the 4th day of April, in the eighth year of the reign of our sove- 

two justices of « jeign lord George the Third, by the grace of God, &c., and m the 

heU^wS^nt. " y^*^ ^^ ^"^ ^^^ 1768. Joseph Saddington, James Parker, 

" churchwardens, (l. s.) — John Bowley, overseer, (l. s.) — Witness, 
*' Joseph Baker, James Tavener, Joseph Crosliaw. — ^The certificate 
" is under the hands of Saddington, Parker, and Bowley ; but there 
" are only two seals, one opposite to the names of Saddington and 
" Parser, . styled churchwardens, the other opposite the name of 
" Bowley, styled overseer. The ^eftificate is allowed by two justices 
" of Derbyshire, The parish of Appleby is situate partly in the 
" county of Derby, and partly in the county of Leicester. After giving 
** the certificate in evidence, the appellants called the paupers bro- 
" ther, who proved that his father's name was William Smith, and 
** that his father, while he resided in Austrey, received rent for eight 
'< or nine acres of land, and three houses in that part of Appleby 
'* which lies in the county of Derby. The father had been dead 
" thirty years." — Lord Ellen borough C. J. delivered the judg- 
ment of the Court. In this case, an order of two justices for the re- 
moval of John Smith, Elizabeth his wife, and their five children, from 
the parish of St. Margaret in the borough of Leicester, to the parish 
or township of Austrey, in the county of Warwick, was confirmed 
by the order of the general quarter sessions of the peace for- the 
county of Leicester, subject to the opinion of the Court upon a spe- 
cial case. The question now remaining for the opinion of the Court, 
arose upon a certificate duly attested and allowed by two justices, 
granted to Wm. Smith, purporting to be the certificate of Joseph 
Saddington, James Parker, and John Bowley, churchwardens and 
overseers of the poor of the parish of Appleby, owning and acknow- 
ledging William Smith and his wife Phillis to be inhabitants legally 
settled in the parish of Appleby aforesaid. In witness whereof (the 
certificate stated), we have hereunto set our hands and seals the 4th 
day of April 1768. This certificate, the case states, is under the 
hands of Saddington, Parker, and Bowley ; but there are only two 
seals, one opposite tVve narne^ o^ Saddington and Parker, styled 
jchurch wardens, and t\\e olW o^^ivXa \Jsv^ xj^aHife qI ^w»le>j^ styled 
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overseer. And the question now remaining to be decided is, Whether 
this is a good certificate within the stat. 8 & 9 TT. 3. c. 30., so as to 
prevent William Smith from gaining a settlement in the parish of 
Austrey, whilst he resided there under that certificate, and where his 
son, the pauper, John Smith was, during that time, born. If it was 
not a good certificate within that statute, the order of sessions must 
be confirmed. The certificate required by the first section of that 
statute, IS a certificate under the hands and seals of the church- 
wardens and overseers of the poor, or the major part of them ; or 
under the hands and seals of the overseers of the poor, where there 
are no churchwardens. The certificate in question being a certificate 
by the two churchwardens and by one only of the overseers of the 
poor, and under two seals only, it was objected, that this is not a 
certificate under the hands and seals of the churchwardens and over- 
seers of the poor, or the major part of them, within the meaning of 
the above statute. In answer to this objection, it was contended, 
that if several persons seal and deh'ver an instrument in writing, by 
putting their several seals upon one and the same piece of wax or 
wafer that is put upon the instrument, or using the same as their 
several seals, and delivering the instrument as their respective deeds, 
that the seal becomes the several seal of each, and that the instru- 
ment becomes the deed of all ; and that this reasoning is applicable 
to the present case, as shewing that, in law, the seal opposite the 
names of the two churchwardens is to be considered as the distinct 
seal of each ; and, therefore, that the certificate, testifying that the 
three had, in witness thereof, set their hands and seals thereto, and 
having been allowed by two justices, and the certificated person 
having been received under the same, was to be considered in law as 
being under the hands and seals of the three. In considering, how-' 
ever, how far the cases of deeds are applicable to cases like the pre- 
sent, it is to be recollected, that in those cases the parties only, by or 
under whose authority those deeds are executed, are bound by them. 
But caises like the present are cases of the execution of a power 
which bind and operate upon other persons at their peril, and subject 
them to indictments as for crimes, in case of their disobedience to the 
power, if it be duly executed. In the execution of powers, all the 
circumstances required by the creators of the power (however unes- 
sential, even, and unimportant otherwise,) must be observed, and can 
only be satisfied by a strict literal and precise performance. See 
Hawkins v. Kemp^ 3 East, 440. It is also a general principle of law, 
wherever a power is given to any particular person to do any written 
act in any particular mannerj or under certain particular circumstances, 
whether it be to parish officers or magistrates, to grant certificates under 
which, if duly executed, other persons, especially public officers, are 
bound to act, or to grant warrants, or make orders, that their authority 
must appear upon the instrument itself. It must thereby appear 
that they are the persons authorised, and that the certificate, warrant, 
or order, was made in the manner and under the circumstances re- 
quired. Otherwise, the certificate, warrant, or order, is not obli« 
gatory, but void. The mere statement that the parties in witness 
hereof have put their hands and seals to such an instrument, does not . 
make it so, unless it really hsive their hands and seals put to it ; nor 
in the execution of a power has it, as it seems to us, their K9iVvd*&^\A 
seals to it, so as to malce it a good executloa of a poviex xec^vcvc^^ %>\^ 

u 2 
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execution to be under their hcouls and seds, unlesft it be appdmnt, 
upon the instrument itself» that it has the baqd and seal Qf eadi put 
to it. The statute is to be construed in a cas^ lika tto acoordipg ta 
common parlance and understanding, as^ so a^ to be « 9epurily to 
persons who are bound to obey the powers giyen by ii at tbeir peril, 
and not to be construed aqcording to what may be brought within its 
words by nice legal reasoning, ap(^icable merely to deeds, and by 
which construction persons bound to obey the eiiecutionof the power, 
if it be duly granted, cannot ascertain whether it b^ so or not with- 
out delay, enquiry, expence, and trouble. In Th4iire v. Thaire^ 
Palm, 109. 112., where there was a submission to arbiUration, ^< so 
** that the award be delivered under their hands and seals,'" it was 
made a question, whether an award sealed, but not signed, was a 
good award : the point argued being, whether the sealing, which was 
virtually a signing, was sufficient ; or whether the words oC the sub- 
mission should be intended in common parlance, an actual writing of 
their hands ; the Judges of the Common Pleas being at first diyided 
in opinion on that point. It was finally decided, however, by the 
whole Court, not that a virtual signing would do, but that there 
ought to be an actual signing under their hands. So where an set 
is to be under the hands and seals of the three, . a mere virtual sesahng 
by any of the three appears to us not sufficient, buti that it ought to 
be under the actual distinct seal of each of the tbree^ ih^t i^ to say, 
under a distinct and several sealed impression adopted by each of the 
three. The necessity and in^iportance of requiring tbis; is oaove stiik* 
ipg still in cases of warrants of imprisonment (where thoy* are requirBd 
to be under the hands and seals of two jufstices of the peGK^), where 
resistance and death might follow, and wh^re the jus^fieatioo^ or high 
criminality of the officer, or of the party to be apprehejidecl, woidd 
depend upon the uncertainty , and upon the subsequent eatablUhuiSDt 
by extrinsic pFQof, whether the seal, if one sealfld isspKe»»ioa on the 
warrant would in any case do, was used so as to be conaidei^ed as in 
law the seal of both or one. The consequence is, thai we think the 
certificate is void, and that the order of sessions n^uat be confirmed. 
184. Rex V. Whitchurch, M. T. 8 G. 4.-7 JB. ^ C.. 573,---U|KWl 
appeal against an order of two justiqes, whereby they removed W. 
Bray the younger, his wife and children, from the pariab of Whit- 
churchy in the county of Southampton, to the parish of Sa/hif Mary 
Bourne, in the same county, the sessions quashed the orden, subject 
to the opinion of this Court on the following 0930 tr^The foUowiof^ 
certificate was produced on the part of the parish of Wh\tch^rQh r-r- 
" Southampton to wit. We, John Harbutt, WiUmm Pi^9r% Wilr 
** Ham Arundel, William Phillpott, churchwardens and Qverseen 
<^ of the poor of the parish of Saini Mary Bomr^x in the cou»J9 
<< aforesaid, do hereby own a^d acknowledge ir^j/2<3^»i^a2ijuixi^ii.«wi 

iigned and 

sealed by two overseers, and by one churchwarden only. Xhe churchwardens for the^year 1758. wers 
nominated at £ffsf«r> and were proved to have been sworn into office on the Idth of Siptembtr, at tbe 
visitation. But thei;9 wi^ bo direct evidence of their having been sworn into oflloe before that timt* 
The certi^ing parish, aC^ei the <^te of the certi^ce^te, h%d fria^uently relived ths psQpCK sad cU0mii| 
inembers of his family while t^ey were residing in, other parishes : Ueldt that i» fi^your of such.&A 
ancient certificate, which had been treated by the certifying parii^h as valid, the C^urt would pitsuipe 
that the churchwarden who executed the certificate was sworn before he executed it, and, tnetefotCi 
that it was duly er^suled by him as churchwaideB : Held, secoadlT, that tko encotioii b^r* two 

seen and one churchwarden was an ^^cutipa h^ t^ v^^cwr '^viV ^ iVa <^r6bwardflm and 1 

within the statuie 8 & 9 TK. 3. c. 30. 
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^' Elizabeth his wifb, William^ aged about five years, Mafyy aged 
<' about three years, and Elizabeth y about turo years, their children, 
^' to be our inhabitants, legally settled in the isaid parish of Saini 
•* Marp Bourne, Jn witness whereof, we halve -hereunto set our 
'' hands and seals this 7th day of September 1758." The instru- 
ment was signed by W. Piper^ as one of the churchwardens, and by 
W, Arundel axkd W, PhUpot, the two overseers, and attested by two 
witnesses, and was duly allowed by two justices on the r2th Septem* 
her 1758, who certified that Alexander NeiXve^ one of the witnesses 
who attended the execution of the certificate, had made oath before 
them that henawthe churchwardens and overseers of the said parish, 
whote hands and seals were subscribed and set to the certificate, se* 
Veratiy sign and seal the same, and the names of the said Alexander 
Neave and Thomas May^ whose bands were subscribed a^ witnessed 
to tiM execution of the certificate, were of their own proper hand- 
wrttkig respectivdy. Richard Loft produced the certificate from the 
paneh chest of Whit churchy which was admitted as coming from the 
proper place. It was proved that William Bray junior, the ^nd<- 
father of the pauper, resided in Whitchurch till the time of his 
death in 1799; that W. Bray, his son, also tiamed in tihe cer- 
tificate, has resided there ever since the certificate was granted ; and 
that the pauper resided there from the time of hrsbirih unftil the time 
of his removal under the order. It appeared by the visitatioh-books 
produced by the registrar of the bishop's court, that Saint Mary 
'Bourne is in the diocese of Winchester, and is a peculiar in the juris- 
diction of the Chancellor's visitation ; that John Harbutt and Wih 
Uam Piper were sworn churchwardens for Saint Mary Bourne in the 
year 1758, on the 15th September in that year; that ho church^ 
wardens appeared by the books to have been s^orn in at the visitation, 
from the year 1751 to 1758 ; that the visitation-book for l750 was 
lost, it also appeared fVom the evidence of the registrar, that it was 
the course of ofiice to make an entry in the visitation -books of the 
swearing in of church wsnrdens at the time of swearing, whether the 
swearing took place at the visitation or afterwards ; that if it took 
place afterwardsi, the registrar always entered it, but he had not 
looked over the books before his time to see whether there were any 
entries of such subsequent swearing. It appeared that at Easter 
1750, J. Longman was no&iinated as chuFch warden ; that in 1757, 
J. Cowdery md E. Rat tin were nominated churchwardens, and that 
John Harbutt signed the nomination ; and at Easter in 1758, Tho- 
mas 'Harbutt and W. Piper were nominated churchwardens. It ap- 
peared also that W, Bray, the pauper, was, on the 7th December 
1790, bound by indenture to his grandfather W, Bray junior, 
named in the certificate, for the term of seven years, which time he 
served in Whitchurch ; and that the panper had done no act since 
the service under the apprenticeship to gain a settlement. It ap- 
peared that W, Bray (son of W. Bray junior, mentioned in the cer- 
tificate), tbe father of the pauper, sixteen or seventeen years ago, 
received r^ief frewi the overseers of St. Mary Bourne, he at the 
time residing m Whitchurch ; that he had also constantly, for the 
last four years, received relief from the last-mentioned parish ; and 
that no objection was ma(jk upon his application to the overseers c^ 
that parish for relief when he requested it. It ^%o ^"^"^^^x^^ >^^ 
W, Bray, tfic pauper, had been occasionaW^ tfeVv^N^^^ ^^^^i^sfccL 
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officers of Bourne nearly ever since his apprenticeship, whenever he 
wanted it, and had so received relief constantly for the last seven 
years. Tlie court of quarter sessions thought the certificate inade- 
quately executed, and quashed the order, subject to the opinion of 
this Court. — Bayley J. The question in this case is, Whether a 
certificate, granted nearly seventy years ago, is valid ? By the in- 
strument, four persons are described as churchwardens and overseers 
of the parish of St. Mary Bourne ; but it appears, by the visitation 
books, that Piper, who signed the certificate as churchwarden, and 
J, Harbutt, who was described in it as the other churchwarden, were 
sworn in three days after the allowance of the certificate by the ma- 
gistrates. It is contended, therefore, that as Piper, who signed the 
certificate, was not sworn into office at the time when it was executed, 
he was not churchwarden de jure, and that the certificate was not 
binding on the parish ; and if that argument prevails, then, although 
a fraud was practised upon the churchwardens and overseers of Whit- 
churchy to whom the certificate was granted, it will be competent to 
the parish by whom the fraud was committed, by shewing that those 
persons were not then sworn into office, to vacate the certificate, and 
say that it is not binding on the parish of St, Mary Bourne. If we 
were to hold that at any distance of time a certificate might be im- 
peached on such grounds, the consequence would be that no parish 
officer in future would be safe in taking a certificate. A man bay, 
with the knowledge, and by the permission of the' parish, act, in 
point of fact, as churchwarden, before he is sworn into office; he 
may, therefore, be churchwarden de facto, while some other person 
may be churchwarden de jure. Now it would operate as a great en- 
couragement to a parish to induce a man so to act before he is swora 
in, and thereby enable him to practise a fraud by granting certifi- 
cates, if we were to hold the certificate in this case to be void. At 
present I am strongly inclined to think, that the fact of a church- 
warden not having been sworn in until a period subsequent to the date 
of the certificate, is not of itself sufficient in any case to avoid the 
certificate. But in this case, the parish of St, Mary Bourne, who 
must have known under what circumstances the certificate was granted, 
have, from the year 1758 to the time when the order of removal was 
made, treated the certificate as valid ; for they have, from time to 
time, relieved the pauper, and different Inembers of his family, while 
they were residing in the parish of Whitchurch, A s against the parish of 
St, Mary Bourne, therefore, I think we are warranted in favour of the Va- 
lidity of this certificate to presumeanycircumstancesunderwhichit may 
have been valid. Now an instance may be put, in which the certificate 
may, consistently with all the facts stated in the case, have been a 
valid certificate. Suppose Piper, soon after the nomination at 
Easter 1758, and before he did any act as churchwarden, to have 
^one to the commissary, and to have been sworn into office before 
him. The commissary might afterwards have required both the 
churchwardens to have been re-sworn at the time of the visitation, 
in order that the fact of their having been so sworn might appear in 
the books. If Piper alone was sworn into office before the visitation, 
he may have been the only churchwarden de jure at the time when the 
certificate was granted, and Harbutt may have declined to sign the 
certificate because he had noX \«e.Tv ^wottk valo office. I think it fair 
and reasonable to maVe Ihva 'pt^^xxtK^xkiTL ^.^^b^wsX ^^^^^^^i^^- 
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rish, who, by their certificate, held out to the parish officers of Whit' 
church that Piper and Harbutt filled the office of churchwardens. 
Unless we make such a presumption in favour of the validity of this 
certificate, we must presume that the parish of Saint Mary Bourne 
contemplated a fraud upon the parish of Whitchurch ; but we ought 
not to presume fraud. On the contrary, we ought to make every 
presumption in favour of the validity of that act. I think, therefoire, 
we ought to presume that Piper alone had been sworn into office 
at the time when he executed the certificate ; that he was conse- . 
quently the only churchwarden de jure, and that the certificate was a 
good certificate. It therefore becomes unnecessary to decide the 
question, whether a certificate signed and sealed by a churchwarden 
de facto is valid. — Littledale J. I think also that the certificate 
may be supported. Upon the question whether a churchwarden can 
lawfully do any act before he is actually sworn into office, I entertain 
some doubt. That matter was not fully discussed in the case cited 
from Venfris, It is, unnecessary, however, to decide that point, be- 
cause here the certificate was granted nearly seventy years ago. Now 
sixty years bars a writ of right, and although the validity of certi- 
ficates of that age may perhaps be enquired into, yet, after such a 
lapse of time, and after the certi6cate has been acted upon and treated 
by the certifying parish as valid, we ought, upon the principle upon 
which courts of law act in making presumptions, to intend that Piper 
was actually sworn in at the time when he executed it. The real 
fact cannot now be ascertained. The persons who alone could have 
any knowledge upon the subject are either dead or have left the pa- 
rish. The fact, therefore, not being capable of proof, it appears to 
me reasonable to presume, that individuals appointed to a public 
office would not act for six months without taking that oath which 
the law required them, and which it was their duty to take. It does 
DOt appear whether it was usual to hold visitations at the time when 
churchwardens were elected. From the year 1751 to 1758, there is 
not in the visitation-books any entry of churchwardens having been 
sworn in. I cannot presume that, during that period, the practice 
was not to swear the churchwardens into office. The reasonable 
presumption is, that the persons who were appointed churchwardens 
in those years went to the commissary, and were sworn in before him ; 
and the fact of there being in the visitation-books no entry of the 
swearing in of the churchwardens during that period, is consistent with 
this presumption ; for it may have been thought unnecessary that they 
should be again sworn in at the visitation. I think, therefore, that 
in this case, we ought, upon general principles, to intend that every 
thing necessary to be done to make this certificate valid was done ; 
and consequently that we ought to intend that Piper ^ before he exe- 
cuted it, was sworn into office in the manner suggested by my brother 
Bay ley, or even, if necessary that Piper d^d Harbutt were appointed 
churchwardens and sworn into office in 1750, and that they continued 
to act as churchwardens at the time when the certificate was granted. 
But it was objected that it was not signed by all the churchwardens, 
although in the body of the instrument it purported to be the act of 
all ; but that is immaterial. The act of parliament only requires that 
the certificate shall be signed by the churchwardens and overseers or 
the major part of them. The words " the major part of them" do 
not mean the major part of the overseers, but o^ \iv^ Ocv\x\Occw^x^^\!w% 
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and ov^fseem Uken a« one a^gnegate body, imd it is only neieeteafy, 

th&eferey that a majority of that aggregate body flhoald oonen^ in 

the act required to be done. The <sertificate in ttes ease having been 

tigned by three out of four, I thiak it is eufficient, and that being so 

it is valid ; and the order of sessions must titerefore be ^^aehed.'— 

Order of sessions quashed. 

A pariib cer- 185. Rex v. Vpton Gray, E. T. 10 & 11 G, 4.— 10 J?. 4r C. 

*h^*^i6h^T*^ 807. — Upon appeal against an order of tw<^ justices, ivhereby 

\wil 1748, ^' ^o<^^<''*9 h>^ wi^<B Ai^d children were removed from tbe padsh of 

purported in Upton Gray to the parish of Bishop's Watiham, in tiie county of 

the body of it Southarftptonf the sessions quashed the order, subject to the opinioB 

to have been Qf ^j^jg Court on the following case : — A certificate was prod«iced by 

S^p« and^his *^® respondents from the parish chest of their parish, signed by im 

famUy by two churchwardens and two overseers of the parish of Bishop's Waltham, 

churchwardens dated the 16th of April 1748, by which it was acknowledged to the 

and two over- former parish, that Peter Woodman, the great grandfather of thepan- 

^"ed that wi ^^' ^*® legally settled in the latter parish. The certificate bad never 

Sie 27tb of heen discharged so far as it regards the pauper. On the part of the 

May 1747 five appellants it was proved from the parish books of Bishop's Walthamf 

overseers had that on the 27th day of May 1747, five overseers were appointed hy 

uwToPJJhom ^^ ""^ parish; their names were if arris, Edney, Vernon, Starts , 

had signed the A°d Cowdery, of whom Harris and Oowdery signed the above cef- 

abovecertifi- tificate, datcKi the 16th of April 1748. In an indentiBB ^ ftoMi 

cate; and an apprenticeship, dated the 24th of October 1747, it was recited ikaX 

^^^ipmn- ^^ ^^^ ^^^ ^^ ®^'^ ^^ persons, viz., H&rris, Edney, Vernon, 

ti^of that Stares^ and Cowderoy were overseers; and that at the saine time 

date recited, four persons named Homer, Barefoot, Hellyer and Wateridge (of 

that the said whom Homer and Wateridge signed the i^wve certificate), Hviepe 

wereauhat churchwardens of the parish of Bishop's Walt ham. It was also 

time overseers, proved on the part of the appellants, from the parish books, l^t a 

and that four church rate for the said parish for the year 1747 was signed on 

persons were the 8th of May 1748 by four churchwardens, whose names were 

wa^fnf two^" ^^^^ **^^ ^ ***^® '^^^ Homer, Barefoot, Hellyer and Wa- 
of whom teridge. It was also proved on the same part from the same 
signed the cer- books, that on the 6th of July 1748 five overseers were again 
tificate; and appointed for the same parish, whose names were there stated 
if JuT 1748^^ ^ ^^^^ ^®" ^^^' Parker, Trodd, Edney, md Suet. It pa- 
five overseers' peared also by the said parish books, that i^om the year 1633 
were again ap* to 1829, four churchwardens had been regulariy chosen every year 
pointed ; that of the said parish. By the proper visitation books for 1746, it was 
four church- proved that four churchwardens were sworn in for the pari^ of 
been regularly Bishop's Waltham, for the year ensuing the date of such swearing in. 
cftoMnfrom I^ visitation books for the year 1747 were lost. By the visitatioB 
1633 to 1829. books for 1748, it was proved that on the !9th of September 1748 
£ouV*\*746 " ^^^^ churchwardens were sworn in for the said pari^ for tJie year 
it appeared that ^'^^'^^"fi^ ^^^^ ^^^« ^y *^^ ^^^^ books it a]^peared, that in twelve 

four church- 
wardens were swom in. The visitation books for 1747 were lost. From tkose for 1748 it appetnil 
that on the 19th of September 1748, four churchwardens were sworn in for the jear ensuiog, out tbtt 
between the years 1663 and 1829 in twelve instances less than four churchwardens had be$n noom im. 
At the sessions it ^^ras insisted, tliat in order to give efiTect to so ancient a document, it ou^fc to be 
presumed either that a new nnd valid appointment of overseers had been made between the 24^ df 
Oaa^ 1747, and tbe date of the certificate, 16th April 1748, or that at tbiU date thsro w«m wA knt 
cbutcbwardens swwra in. The court of c|uu\ai s«iin«Q& Vivtvo^ wfosed so to presamt , beM ihs certi- 
£cate to be invalid, and this Couit aiSinned iVisu dec;\s.\QU. 
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tM* difrteto dififbrefnt years, between tke years 1683 and 1829, font 
ctitttchtva^deft^ had fiot been stoorn in for t^e isaid ))ai[4fih, but that in 
thode iRStahces leits th^n four had been sworn in. It' was contended 
on the t>ait of the afifyell^tpatii^hy that under the citcniA^tances abore 
sitated,the cei%ifi<ia€e gfimted by the appellant parish wfets bad, it having 
been ^gnediiytwoout of five persons, whose ieqfipolnttlEiefat as overseem 
was void as to iffl, (fnaftntidi as by the stat. 43 EHz. <:, "2. s. 1. not 
more than four <yv6rseers t«n bfe appointed,) and On the grontiA that the 
inajo]4ty of the parish officers haa fiot signed it. On the part of the 
le^ndent p^ritih it was contended that f^rto long apeH^^being; 
more than eighty yeare), atty possible case by which the certificate 
«nght bfe supported ought to be pt'esu'med. Hence, as it might be 
presutned, either that a new and Valid appointment of Cowdery and 
Harris as overseers, had been made for the appellsait parish ih the 
interval between the 24th of October 1747 (wheft it is recited a& 
above that there were five overseers), and the date of the certificate 
16th of April 1748 ; or that at that date there were not four church- 
wardens sworn in, in either of which cases the certrficate would be 
^gned by -a majority of the parish officers, such presumption should 
now be made. — ^a ylet J. "Riis is an attempt to carry the cases of 
jRe^y, Cateshyia) and Rex'f.WMtchurc^ih) to a most unreasonalsile 
extent. In the last of those eases in the certificate four peri^ons were 
tfescribed as churchwardens and overscters of the parish, but H ptnr- 
Ipokted to be signed by three of them only; by one Piper as church* 
warden, and by two others as overseers. It was proved by the visi* 
lation books that in the year 1758 the two churchwardens were 
Bwom in after the date of the certificate ; and it was therefore con*- 
tended thftt Piper, the party who signed the -certificate as ch^reh- 
-warden, was not at that time churchwarden de jure, a*id therefore 
that it was not binding on the parish. It appeared further by the 
visitation books that no churchwardens were isfworn in from 1751 to 
1758, but the parish who had granted the cei^tificate had, from the 
year 1758 to the time when tlie order of removal was made, treated 
it as valid, for it had relieved the pauper while he was residing in 
another parish. The sessions having found in favour of 'rtiis certi- 
ficate, the Court held that it might reasonably be presumed that 
Piper y after his nomination in 1758, and before he did any aot as 
churchwarden, had gone to the commissary and had been sworn into 
office before him ; and under the circumstances of that case, such a 
presumption was not unreasonable, for it was not inconsistent with 
any other fact. In Rex v. Cateshy the certificate which the law 
required to be signed by a majority of the parish ofiicers, purported 
to be signed by one dburchwarden and one overseer. If, there* 
fore, there were two church wardeiOs and two overseers, it was 
not valid. The sessions having presumed in favour of the certifi- 
cate, it was for the Court to say whether there could be any state 
of facts to make it a valid certificate, and they decided that it 
m^ht be valid on two grounds. By custom there might have been 
only one churchwarden m the parish, and therefore the sessions might 
hav^ presumed that one only was appointed ; or two overseers might 
have been originally appointed, and one of them have died before the 
certificate was granted. Then what is the state of facts here ? Can 

(a) 2.B. ^ C. 814. 2 Bolt, pU 727. (6) T B. 8^ C, hlZ. Ante, ip\ A^«k. 
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Where pauper, 
being tne son 
of a certificated 
person, residing 
with his father 
under the cer- 
tificate as one 
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of nineteen and 
upwards bound 
apprentice, and 
served his mas- 
ter out of the 
certificated 
paiTsb, and at- 



OF CERTIFICATES^ 

the Court say that the justices at sessions have done wrong in re- 
fusing to make the presumption which they were called upon to 
make ? It is conceded that the presumption is one of fact, which in 
an ordinary case it would be for a jury to decide ; but it is said that 
a jury ought to draw such a presumption whether they believe the 
fact really did exist or not ; and a dictum of Sir W. Grant to that 
effect has been cited. To that, as a general proposition, I cannot 
agree. I would not direct a jury to presume that which they believe 
to be contrary to the fact. Here the fact which we are called upon 
to presume is not only highly improbable in itself, but wholly incon- 
sistent with other facts which existed about the same time. We are 
first to presume that the four churchwardens were not sworn in. 
That would be presuming that they committed a breach of duty when 
we ought to presume rather that they discharged their duty. It is 
then said that we may presume that one of the churchwardens died. 
Such a presumption, if made at all, ought to have been made by the 
sessions, and not by us. The other ground is still more unreason- 
able. It is said that there was a bad appointment of overseers, and 
that we ought to presume a new appointment of overseers before the 
certificate was granted. In the next year, however, it appears that 
five overseers were again appointed. We must, therefore, presume 
that the error as to the number of overseers was discovered between 
October 1747 and April 1748, although the ancient erroneous prac- 
tice was again adopted in October 1748. I think there was nothing 
in this case to warrant any presumption of fact necessary to give 
validity to this certificate, and I cannot say that the sessions ought 
to have drawn from the facts stated any of the conclusions which it 
has been insisted they ought to have drawn. — Littledale J. con- 
curred. — 'Parke J. I am of the same opinion. The doctrine attri- 
buted to the Master of the Rolls in Hillary v. Waller may be tme 
as applied to the particular subject-matter which he was tiien dis- 
cussing. A jury would probably be directed to presume, after a lapse 
of time, the reconveyance of a legal estate by trustees, without any 
specific evidence of a deed of conveyance, provided there be no fact 
to rebut such presumption. — Order of sessions confirmed, (a) 

0/* Continuation and Determination of Certificates, — 2 Bott, 

pi. 769. 

186. Rex V. Manningtree, E, T. 51 G. 3. — 6 M. iif S. 214.- 
On appeal the quarter sessions quashed an order for the removal of 
William Finch, Sarah his wife, and their two children, from the 
parish of Manningtree, in the county of Essex, to the parish of Cut- 
phoe, in the county of Suffolk, subject to the opinion of this Court 
on the following case : — ^The pauper was born in the parish of Man- 
ning tree, where his parents were residing under a certificate from the 
parish of Culphoe. When he was nineteen years of age and up- 
wards he was bound apprentice by indenture to Richard Hobson, 
residing at Mistley, in the county of Essex, hoyman, for three years, 
to serve on board bis vessel engaged in the coasting trade from the 
porti of Mistley to the port of London ; he served his master for more 
than two years, when he ran away, the vessel then being at Mistley, 
About eight months pteN\ou«\^ lo l\U thus leaving his master's service 

(tt) See Doe d. Fcnwiclc m. l^wd, b "B. V, A^'JC^'X. 
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he had attained the age of twenty-one years, during which eight tainedhiima- 
months he slept at his father's house in Manning tree for more than J?"*y ^^^°^^ 
forty nights with the knowledge, consent, and approbation of his previouSy to 
master, his master not having any room in his own house for the leaving hii 
pauper, and he «lept in his father's house in Manning tree the night master*! ler- 
before he left his master's service. Whenever the vessel was at Mistr ^^*u^^^i^^ 
ley J the pauper uniformly slept in his father's house in Manning tree ^ ^\^x at^Ui fa- 
during the whole period of his service under the indentures, as well tber'g house in 
before as after he attained the age of twenty-one. No evidence was the certificated 
offered to shew that the pauper had gained a settlement in any pansn, with his 
other parish. He was not married when he left his master's service, ^Jf^he nrt' 
neither had the pauper's father at that time done any act whereby to having room for 
discharge the certificate. The Court were of opinion that the pauper him in his own 
gained a settlement in Manningtree. — Lord Ellenborough C. J. house for more 
It has occurred to this Court upon reference to the statute SW.SfM, ^^^^I^a 
c. 11., which requires a binding as well as an inhabiting in order to the night before 
confer a settlement by apprenticeship, for the words are *' such bind- he left theser- 
" ing and inhabitation," that in a case like the present, where the vice: Held, 
pauper is to be withdrawn from the effect of a certificate and placed ^** ^ ^^ ^^ 
in a condition to acquire a settlement in the certificated parish by some. geSemenr^* 
act clearly indicative of his being sui juris, the binding must, for this the certificated 
purpose, be after he has attained bis full age. It is plain the binding parish. 
here was before he was of age ; and that seems to make an end of the 
question. — Bayley J. [t is clear, 1 think, that a settlement could not 
be gained in Manningtree by this pauper by means of a binding and 
service there while he was under age. A settlement in that parish 
could only be acquired by him after he became sui juris; and as it 
regards a settlement by apprenticeship, the act of binding as well as 
inhabitancy ought, as it seems to me, to be one entire act after he. 
has accomplished his full age, and not an act in part commencing 
during his nonage. The binding, therefore, as well as the inhabit- 
ancy ought in this case to have been after he was twenty-one. In. 
this the distinction lies between the present case and Rex v. Morley (a), 
because both a hiring and service after the pauper had attained his 
full age concurred in that case. The present decision, it should be 
observed, will not militate with any former cases. The Court does 
not say that where a settlement in the certificated parish is not in 
question, this doctrine will apply ; if the question here were upon 
the effect of this binding coupled with a service under it in a third 
parish, the Court does not pronounce that the pauper would not have 
acquired a settlement. For instance, let the binding be in parish A,, 
the service in B., and let the apprentice sleep in C. ; in that case the 
settlement would be in C. : yet if C. be the certificated parish, then, 
unless the binding and sleeping be entire after the pauper be of full 
age, he does not acquire a settlement in C This 1 apprehend is the 
distinction on which the Court means to decide the present case. — 
HoLROYD J. The son of a certificated person, included in the cer* 
tificate as a part of his family, can only gain a settlement in the. 
certificated parish when he is sui juris. Under the stat. 3 W.S^ M. 
c. 1 1. two things are requisite to confer a settlement by apprentice- 
ship, viz. binding and inhabitancy. By analogy to that statute, 
where the question regards a settlement in the . certificated parish, 
both these must concur after the party is of full age so as to make 

2M,$iS. 417. 2 Bott, pU 169. 
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this an act sui juris. If the apprentice had been bound when he 
was of age, and had served afterwatda. Rex v. Morley would have 
been in point.^^Otdelr of sessions quashed. 

187. Rex V. Queenhor^ugh, E. T. 1 W. 4.-2 B. ^ Ad. 219.-^ 
(^ appeal agsdnst an order (^ two jusdces, whereby Finnis Wehh 
was femOTcd Arom the parish ef Milton next SitHngboume^ in the 
oounty of Kenty to the parish of Queenborimghf in the same county, 
the sessions confirmed the order, subject to the opinion of this Ooutt 
on the f<^lowing case: — In the year 1775, the parish of Queen- 
bor&ugh granted a certificate for Robert Webb, the pauper's grand- 
fadier, and severed individuals of his family try name, to the parish 
g( MiitoH next Sittingbcfume, under which certificate William, Okie 
of t^e persons named, the father of the pauper, has continually from 
Uiat time hitherto resided in Milton. On the lOf^ of July, 1810, 
the pauper then being about elev^ years of age, and residing as part 
of his father's family under the eeVtificate, was bound "wfthout any 
premiufm an apprentice to his father's brothcfr, Daniel Wehh, an is- 
habitant of Miltoiu, as a dredgerman, for the term of ten years. His 
lAaster covenanted in the indentures of appreirticeieAiip to find hhn in 
board, lodging, and clothing, and to instruct him in the airt and basi- 
ness of a dredgerman ; and he continued to serve under the indeo- 
tiire until January 1618, When his master and his family hecatne 
diargeable to the parish of Milton. The master, having originally 
resided under the above certificate, and not being then supplied to 
have acquired a settlement in Milton, was, with his family, removed 
to Queenborouffk : but on his arriving there, and an exptanatioa 
taking place, this order was abandoned. The pauper was ararwards, 
by another order of removal, bearing date the 5th of Febrwiry, 1818, 
removed to Queenborough ; which parish acquiesced in his removad, 
and received him as their parishioner. The pauper stayed at Queen- 
borough about a week, and then returned to Milton, to the said 
D. Webb, and continued with him there under circumstatices which 
amotmted to a service and residence of forty days under the inden- 
ture sabsequently to his return. He never gained a settlement in 
any other parish. The question for the opinion of the Court was, 
Whether the pauper gained a settlement in the parish of Milton by 
Ihe abo^ binding, and the service performed after his removal to 
Queenborough? — Lord Tenterden C. J. The binding in this 
case, having been before the pauper attained his full age, is not dis- 
tinguishable from that in the case of Rex v. Manningtree (a), where 
it was held no settlement was gained in the certificated parish. That 
case must govern our decision in the present instance, unless we can 
say that a binding which was not available at the time it was made 
can be rendered so by matter ex post facto. I cannot thhik that 
any subsequent act of the parish can have the retrospective effect of 
making that binding effectual by relation which was not so at the 
time when it was entered into. The safest course is to adhere to the 
decision in Rex v. Manningtree. — Littledale J. No suhsequent 
act of the certifying parii^ will make the binding vaKd for the par- 
pose of conferring a settlement in the certificated parish, which was 
not so at the time when it was made. — Parke and Pattesok Js. 
ooncorred.— Order of sessions confirmed. 



(a) 6 >1. i^ S. %U» AhU, i^\« \^ 
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188. JRexv. Great Yarmouth, JE. T. 8 G, 4.-6 JB. ^ C. 646.--. An order of 
This waaan appeal against the remoTal of R. tenny, hia wife, and, J^wojustia^ 
children, from IVoodbridge, in the county of Suffolk, to Great JTor- one of whom, ' 
mouth, in the county of Norfolk, hy an order made by George at the time, 
Thomas and 22. N. Shawe, upon the complaint of the chujrcm wardens ^*^**"'^'*JL 
and ovQrseers of the poor of the parish of Woodbridge, in the county J^nwSiff w* 
of Suffolk, that the paupers had become chargeable. Upon the heai:'* rish, is hta, 
ing elf th^ appeal it was proved that Georg.e Thomas, one of the mar 
gistratea who signed the order of removal, was at the time the ordeif 
was made^ one of the churchwardens of the parish of Woodbridge^ 
The sessions conSrmed the order of removal, subject to the opinion, of 
this Court,, whether the order of removal was or was not bad^ on ac- 
count of George Thomas being at the time when the order was mad^, 
one ef the churchwardens of the parish of Woodbridge. — Bayley J. 
I thjnk there was no objection to this otder of removal, on the ground 
of interest in the magistrate. The statute 16 G. 2. c. 18* au^orisea 
justices to act (m the cases therein oxentioned) notwithstanding they 
may be interested by reason of tb^ir being rateable. It is iippossible 
to say that a churchwarden or overseer has any other interest in tjia 
removal of a pauper, except in his character of a rated inhabitai^t. 
He may» indeed, m the chaiacter of churchwarden, become liaUe to 
costs : but that responsibility can only attach to him in conaequemce 
of his ioipropefly removing the pauper : it is» therefore, against bis 
interest to mal^e any order of reiAOval as faf as costs are concerned ; 
for, by so> doing, he subjects himself to a responsibility, which would 
not otherwise attach tp him. But I think that it is a fatal objection 
to this order, that the person who was the. coa;iplainant heard and ad^ 
j^udicated upon the complaint, I cannot consider him as divested 
of the cliaracter of church wai'den at the time when, the order waa 
Qiade* U purports to be made on the cowplauit of the churchwardens 
and overseers ; and the statute 43 Elis^, c. 2. commits the manag>e»« 
ment of the poor to the chnrchwiardens and overseers. Froin the 
nature of the thing, the complaint inust have been made by th<^ 
churc^Ei wardens and overseers^ Th^, if the ehujrchwardena njiade 
the complaint, the person who was one of the complainants heard, 
and adjudicated upon iL Upon that ground I think the order of 
removsd was bad, and that the order of sessions confirnung it oaght 
to be quashed. — Holroyd J. I also am of opinion that the oidfir of 
removal is invalid, on the ground that the s^vaei person cannot, in 
point of law, be the complainant aod the person hearing the com- 
plaJAti The statute 16 G^%. q* 18. enacts that magistrates, wht, 
by reason of being rateable to the rejief of the. poor in any p^rislj^ are: 
virtual parties to the complaint of charg|^abi]jii;y npon. whicn an qtA^ 
of remoyaj, is founded, shall be gompetent to act in the making of 
such order. In this case the parish officers, are not only yirtual, nut 
acting parties tp the complaint, No^> it is quite inconsiistent that, 
the same person should be a part^ to,» apd a judge, in ^^ aait. The twa< 
characters are incompatible with each, other. In: this case, therefora.,. 
aa one of th^ parties who made the order Nvaa cVvuxOK^^Tdi^^x ol ^^ 



302 REMOVAT OF THE POOR. 

removing parish, and appears to have adjudicated upon a complaint 
to which he was a party, I think the order of removal was bad. — Lit- 
TLEDALE J. I am of the same opinion. The statute 16 G. 2. c. 18., 
which enabled justices having an interest in the removal of a pauper, 
. by reason of their being rateable in the parish, to remove a pauper, 
contemplated those cases only where there was one set of persons to 
complain and another to adjudicate, viz. churchwardens and over- 
seers, as persons distinct from the justice to whom the complaint is 
made. — Order of sessions quashed. 
Where an ex- 189. Rex v. All Saints, SouthamptoriyH. r.S&O G. 4. — 7 B.^C, 

amination of a 785. — Upon an appeal against an order of two of the justices of the 
hef twma- P^*^® ^^^ ^^® coun ty of Hants, whereby Elizabeth Carden was removed 
giitrates, was ^Tom the parish of Romsey Extra, in the said county of Hants, to 
tendered in the parish of All Saints, in the town and county of the town of South- 

•videnoe to ampton, the sessions confirmed the order, subject to the opinion of 
prove ^** *^*: this Court on the following case : — Elizabeth Carden was the widow 
did not appear of one Richard Roe Carden deceased, and in order to prove the set- 
by the examin- tlement of the said Richard Roe Carden, the respondent parish offered 
ation itself, or in evidence, and duly proved, the paper writing following : — " Town 
^rthe TOkT^' " ^^ ^^^^^y l'"f'''0'^ '" the county ot Southampton, — The examination 
at the time ' " ^^ Richard Roe Carden, a private soldier in his MajestyV26th regi- 
when he was " ment of foot, taken on oath before us, two of his Majesty's justices 
examined, was « of the peace for the said town, the 6th day of April 1782, touching 
ouartered m « ^y^^ p\?ice of his last legal settlement. — ^The said examinant on his 
the justices had " ^^^^ saith, that he was born in the parish of Romsey Infra aforesaid, 
jurisdiction : ** as he hath heard and verily believes, where his father was a settled 
Held, that it " parishioner. That about fifteen years ago last harvest, he hired him- 
wMnotadrois- 4<self as a covenant servant for a year to David Pallaret,of the 

" parish of i4 II Saints, in the town and county of the town of Southamp- 
^* ton, esquire, at the wages of Al, and in consequence thereof he 
'' entered into the service of the said David Pallaret, and served him 
'' there till about Christmas following, when this examinant went 
*' with his master and his family to Zoncfon, where he stayed with him 
'' about three months, when he returned with his said master to the 
'' said parish of All Saints, and continued in his said master's service 
" there during the remainder of the said year, and at the expiration 
" thereof he received his full yeart wages. And that he hath never 
** done any act since to his knowledge whereby to gain a settlement, 
** and that he hath a wife namedElizabeth, and one child named MoseSy 
** aged two years and upwards. 

(Signed) "Richard Roe Cardex. 
*• Sworn the day and year 
above mentioned before us, 

(Signed) " William Biggs, Mayor. 

"Thomas Daw kin." 

The appellant parish objected to the Court's receiving this paper, 

inasmuch as it did not appear on the face of it, that at the time the 

examination was taken the soldier was quartered in the town of Romsey 

Tnfra, and therefore was not a due examination within the provision 

and meaning of the mutiny act. The Court, however, found the paper 

tobeadue examination underthe mutiny act, and thereupon confirmed 

the order. The question for the opinion of the Court is, whether such 

paper writing was a dueexamm^uox\m\!ck\xv\\i^i^cQvisionsof the mutiny 

act or not. If it was, iVieu \\vft on^vci^ o\\«et w.^ ^\ftft\ ^\ ^«(!»!^\&& to 
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Btand ; but if not, then the said orders to be quashed.-— Bayley J. I 
am of opinion that the examination given in evidence in this case was 
not properly admissible, and that the order of sessions must be 
quashed. The mutiny act 22 O, 3. gave to the justices a special 
power to examine, without which the examination would have been 
wholly extra-judicial. They had no jurisdiction except in the case of 
a soldier quartered in the place for which they were justices ; it was, 
therefore, necessary to make out either aliunde or by the examination 
itself that the party examined was a soldier, and at that time quar- 
tered within that place. The case of the Banbury Peerage (a) is 
expressly in point. An attempt was made to prove a reputation as 
to pedigree by a bill and answer in equity, and depositions which 
purported to be made by servants in the family ; and one question 
proposed by the House of Lords to the Judges was, whether those 
depositions were evidence that the parties making them were servants 
in the family, or whether that fact must be proved aliunde ; and they 
held that it must be so proved. In the present case I am'inclined to 
think it should have been proved aliunde that the party examined was 
a soldier, otherwise the examination must be considered as proof of 
the fact, which gave the justices jurisdiction ; and, at all events, it 
should have appeared on the face of the examination that he was 
quartered at Southampton. In the case of Regina v. Qoucfie (h) it 
was held that jurisdiction shall be presumed unless the contrary ap- 
pears ; but that was overruled in Rex v. Helling (c), and the latter 
opinion was confirmed by Lord Kenyon in Rex y. Hulcott (d), after 
considering all the authorities. In principle I cannot find any dis- 
tinction between this case and those relating to orders ; in the latter 
the jurisdiction must appear on the face of the order, and I think it 
should in this case also ; and for want of it, the examination ought 
not to have been received in evidence. — Holrotd J. The rule, 
that in inferior courts and proceedings by magistrates, the maxim 
'* omnia preesumuntur rite esse acta,'* does not apply to give juris- 
diction, has never been questioned. Here, then, the jurisdiction 
should, at all events, have appeared on the face of the examination, 
supposing proof of it aliunde not to have been necessary. — Order of 
sessions quashed. 

Of the Examination, — 2 Bott, pi. 833. 

190. Rex V. Trowbridge, T. T. 8 G. 4.-7 B. ^ C. 252.— Upon a pauper firtt 
appeal against an order of justices, whereby M. Acorn, and his wife, recollected 
and children, were removed from the parish of Trowbridge, in the l^imself in the 
county of Wilts, to the parish of Chatham, in the county of Kent, ^^^^^^^^1 
the sessions quashed the order, subject to the opinion of this Court a^ when he 
on the following case : — The pauper's first recollections were of bis was about four 
being in the workhouse at Chatham ; he supposed he might be then Jf^^ of age. 
about four or five years old. He never knew his father ; and his 5® '^Sfh'*** 
mother was not in the workhouse with him. He staid in the work- wa§ thirteen or 
house until he was thirteen or fourteen, when he entered on board a fourteen yean 
man of war, and served in various ships till the year 1814. He then ^^ *g®* ^® 
went to Trowbridge, and married there. Being out of work at !^"^ r^'" 

(a) 3 Selw. N. P. 743, {h) % Salk. ^\\. 

(c) 1 Str. 7. (d> 6T.U,^^. 
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Tr<kv>b9^iigi.^ he W€J»t« with his wi(b> to &6 wonkhQUit at CUkaiAam, 
v^hefiQ he 9tay9d miQie thfto ihiee weeks, dturiog whick tinie hewas 
maiinUined theye by the> psM^iah of Chatham^ and on. going' away wu 
furaiahed hy the pstfish offieeia of Qbaiham with one pound in HKnueyv 
and a pear of ^ho^ea lor bint and his wife to retui^a ta Trowbridge. 
He reti^'Qied thither, and vosiained there about ten years^ when being 
again out of work, he went to Ckatham again, with hk wife, and 
family, and stayed there about three weeks in the workhouse, and 
whilst there, was mai^taiaed by Chatkan^ and at the expuratioa of that 
time received one pound ift money, and a pair of shoes for himsdf, 
his wife, aind each <^ his children, and proviaions to return to Trow- 
bridge ; at the same time he was desired by the Chatham OTecseen 
not t^ return to Chatham again without an order or pass. He thei 
returned tp Trowbridge y at which place be was afterwards relieved, aad 
thereupon moved, by order of the magistratea to, Chatham^ Th€ 
paii^h registers of Chatham were searched by the pauper, but no en- 
try waa found of his baptism, nor of any person bearing his name. 
Ba.yl£X J* If the decision in the case of Rex y. Ckatham (a), 
establishes as a principle of law, that the bare fact of giving relief to 
a pauper while hQ is resident within a pari^h, is no evidence tkat he 
was settled there, it is manifest that the facts proved m this case 
couk} lead to no other legitimate conclusion, than that wbieh the 
sessions haive diawn from them. It is not necessary to decide ia this 
ca^,. whether the ffiving relief to a pafty resident within a parish, 
Via^y or may not under certain eircujoastancea be eridenoe from which 
the session^ may conclude that the party so relieved waa settled in 
-the relieving parish. For assi^ming that there was aoiae evidence m 
this ca^e U> warrai^t such a finding, it waa for the sesaions to draw 
theijr own conclusion frpm the whole evidence. They have done so, 
and I think there is nothing stated in this case to wanant us in say- 
ing that their conclusion is wrong. It appears that the pauper fint 
recollected himself in the workhouse at Chatham, and being in the 
workhouse at Chatham, the parish of&eera of that parish were boaid 
to maintain him until they couldi ascertain where his settfemenfc was, 
and that might be a very difficult matter. The reHef given under 
such circumstances, was no evidence that the pauper was settled in 
the parish, because the parish officers were bound by law to maintain 
him until they could ascertain where his settlement was. It is true 
that the pauper on two occasions returned to Chatham, and was not 
only relieved by that parish, but had money^iven to him ta take him 
back to Trawiriclge, which, it has: been said, v^as equlval^it to re- 
lieving him, while resident in another parish. Relief give» to a 
pauper while he is resident in ajsother pariah, is a diatinot acknow- 
ledgment by the relieving parish^ that they believe him. to be settied 
there. But giving the pauper money to enable him to remove to 
Trowbridge, waa no acknowledgment by Chatham that he was set- 
tled there. Assuming, therefore^ that it was que3tk>naUe upon the 
evidence, whether the relief was giv^i. to the pauper as a settfed ia- 
habitBAt o% not, and that the sesak>a6 might have inferved thai the 
pauper had heen relieved by Chatham, because he waa settled there, 
that waa npt a necessary conclusion. Being a question of fact, it was 
for the sessions to draw their conclusion, and I cannot say that their 
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decision is wron^. The mere fact of the pauper's having first re- 
membered himself in Chatham, when he was four or five years of 
age, is not any evidence of his having been born in that parish. 
Upon the whole, I think that the sessions have drawn the proper 
conclusion from the evidence, and that their order must be confirmed. 
— Order of sessions confirmed. 

191 . Rex v.^dwinstowe, M. T. 9 G. 4.-8 JJ. ^' C. 671.— -Upon Relief given to 
an appeal aeainst an order of two justices, whereby Sarah Dewick J Pauper while 
and her two children were removed from the parish of Mansfield, in ^^^ q^ ^j^g ^_ 
the county of Nottingham, to the parish of Edwinstowe, in the same lieving parish, 
county, the sessions confirmed the order, subject to the opinion of « pnmk facie 
this Court on the following case : — The pauper, at that time resident ^^J^©^^ ^[^ 
in Mansfield, applied for relief to Mr. Bullivant, the overseer of the ^^^^ parish • 
appellant parish, at a public-house in Mansfield, a distance of seven and evidence 
miles from Edwinstowe, on a market day ; he gave her three shillings of one instance 
as relief, and said if she wanted further relief she must apply to him *° which relief 
again at Edwinstowe, and he would give it her. A fortnight after ^ i^S to°be 
the pauper went for relief to Edwinstowe, when she saw Mr. Bulli" snfficient to 
vant and Mr. Sykes, the other overseer. They then refused to give warrant a find- 
her relief, saying, she must throw herself upon the parish of Mans- *?S l>y the ses- 
Jteld.—- Bayley J. I agree that if there be not any premises JJI^uperwas* 
to warrant the conclusion to which the justices at sessions have settfod in the 
come, we are bound to reverse their decision. I do not say relieving parish, 
that, from the facts stated in the case, I should have drawn the alt^o^gj ^pon 
same conclusion which the justices have done. But it was a question ca^n^relirf^ *" 
of fact ; and it was for them to draw their conclusion from the evi- had been rc- 
denee. Before we reverse their decision, we must see clearly that fused. 
they were wrong. It is not sufficient that the evidence in support 
of their conclusion is slight. The question is. Whether there was 
any evidence to warrant the justices in coming to the conclusion? 
It appears that at the time when the relief was given, the parish- 
officer was at a distance from home. It is possible, however, that he 
may have known that the pauper was settled in Edwinstowe, If he 
did not know it, he might have said to the pauper, *< I cannot tell 
" whether you are settled in the parish or not, and I give you this 
" whether you are settled there or not." But he gave the relief in an 
unqualified manner, and seems to have acted on the principle, that 
he conceived there was an obligation on his part to grant relief, and 
a right in her to demand it. It was for the sessions to draw their 
conclusion from these facts. There was some evidence upon which 
they might exercise their discretion ; and though I might, perhaps, 
have come to a different conclusion, I think we are not at liberty to 
reverse their decision. — Littledale J. I concur in the judgment 
delivered by my brother Bayley, entirely on the ground that there 
were some premises to warrant the sessions in coming to the conclu- 
sion to which they have come. The evidence was undoubtedly very 
slight ; but it was for the sessions to draw their conclusion from it, 
and having done so, I think we ought not to disturb their decision. 
— Parke J. Upon the evidence stated in this case, I should have 
come to a different conclusion. But it is for the sessions and not for 
us to draw the conclusion from the evidence given, and they having 
done so, I think their decision ought not to be disturbed, — Order of 
sessions confirmed. 
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Relief given to 192. Rex v. Yarwell, T. T. 10 G. 4. 9 B. ^ C. 894.— Upon 

a pauper not appeal against an order of two justices, whereby T, Ireson, his wife 

i^i^inVparish ^°^ children, were removed from the parish of Yarwell in the county 

is priml fticie of Northampton, to the parish of Stibbington, in the county of 

evidence of his Huntingdon ; the sessions quashed the order, subject to the opinion 

being settled of this Court on the following case : — ^The respondent proved by the 

-'vL^oL Jf^f pauper and his wife that the appellants had, about twenty-eight or 
sessions are not f *^^ . ^ , ^ /;* /. /• i_ *i *u 

bound upon twenty-nine years ago and at three or four times subsequently, the 

such evidence last time being ten years ago, relieved the pauper and his family 
only to find while they were residing in the respondent parish. When they 
in^he^i^i^in ^a^^^d relief they applied to the parish officers of the appellant 
parish pand °^ parish for work, and as they could not find it for them, they allowed 
therefore, where the family \2s. a week. It was the pauper's wife who applied for 
upon the trial relief upon all those occasions except one, when the application was 
^ an appeal made by the pauper himself. He had been once examined by the 
pio^reHef appellants, and stated that he had been an apprentice in their parish, 
given to him by The appellants also, within the last six years, and while the pauper 
the appellant was resident in the respondent parish, paid the expenses of his wife's 
^M r***^^ confinement in a lunatic asylum at Peterborough. — Bayley J. 
other parish, " '^^® sessions have sent this case for our consideration, without telling 
the sessions ' US what question they wish to be answered. They have stated a strong 
having quashed primft facie case, from which they were at liberty to draw the con- 
^® 1 ^-^^ ^^ elusion that the pauper was settled in the parish of Stibbington, but 
Court refused to ^^®y ^^^^ °^* bound to dp SO. It was purely a question for them, 
disturb the The pauper might have been examined as to the fact whether he had 

decision. ever gained, or whether there was a reasonable ground to conclude 

that he had gained a settlement in the appellant parish by apprentice- 
ship, or otherwise. If he was not examined as to that, the sessions 
may have refused to act on presumptive evidence of settlement, 
when the respondents might have prov^ a setUement actually gained 
by the pauper in the appellant parish. — Littledale J. I am of 
the same opinion. — Parke J. If the sessions intended to ask us 
whether there was prima facie evidence of a settlement in the appel- 
lant parish, I should have answered that there was, and that they 
ought to have acted upon it. If they asked me whether they were 
bound to do so, I should answer they were not. — Order of sessions 
confirmed. 
Relief given by ^^3. Rex v. Coleorton, T. T.U G.ASlIW. 4.— 1 B. ^ Ad. 25. 
a parish to a — Upon appeal against an order of justices removing Joseph Allen, 
familjr resident his wife and children, from the parish or township of Merevak in 
m It, is no evi- Leicestershire to the parish or township of Coleorton in the same 
ment, though " county, the sessions confirmed the order, subject to the opinion of 
the relief be this Court upon the following case :— The pauper's father died when 
continued for a the pauper was seven years of age, and left him residing with his 
anTtEou°h'one ^^^^^^ ^^ ^^^ parish of Coleorton, where, after her husband's death, 
of the femily°^ *^® ^^^ Several of her children were relieved during a long period, 
be put out ap- s^d while resident in the said parish. During this time, also, one 
prentice by the of the children (the pauper's brother) was bound out by the parish of 
pansh. Coleorton into a third parish. But throughout the whole of the 

above time the mother of the pauper, with her children, received 
relief from the parish of Thringstone, whilst they wer« resident (as 
before mentioned) in Coleoxtor ; and the pauperis mother having 
died in that parish, vjasbwned VW^ ^l the expense of the parish of 
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Thringstone. Upon this evidence the court of quarter sessions, 
being of opinion that the relief by the parish of Coleorton prepon- 
derated over the relief by Tkringstone, confirmed the order of 
removal. — Baylet J. If there had been evidence on both sides, it 
would have been for the sessions to draw their own conclusion, and 
I should not have been inclined to disturb it. But if there is evi- 
dence on one side, and the sessions act upon what is not evidence on 
the other, and then send the case to us, it becomes a fit subject for 
our adjudication. It is decided, and I think rightly, by Rex v. 
Chatham, that relief by the parish in which a pauper resides, is no 
evidence of settlement. Lord EUenborough there enters into the 
question, whether relief administered in more than one instance may 
not require a different consideration, but he concludes by laying it 
down as the best rule to abide by, that such relief, whether given 
once or several times, is not evidence. One powerful reason in sup- 
port of this decision is the reluctance which parish officers would feel 
against relieving casual poor, if by doing so they were furnishing 
evidence against their own parishes. It is true that, in the present 
case, Coleorton has not only relieved the family, but bound out one 
of the children. The sessions, however, have not acted upon this 
fact per se, but upon the continued relief generally; ana in my 
opinion the binding is no more evidence against Coleorton than the 
other circumstances ; for parish officers may apprentice out paupers, 
being within the parish, whether settled or not. Rex v. Yarwell (a) 
does not militate against our present decision. In that case the 
sessions formed their own judgment on the facts, and afterwards sent 
a case to us, not stating upon what point they doubted. We, there- 
fore, would not interfere with the conclusion they had come to. But 
here was evidence on one side and none on the other, and the sessions 
have determined that the no-evidence preponderated. — Littledale 
J. The Court having decided in Rex v. Chatham (6), that relief in 
circumstances like the present is no evidence, I think we ought to 
hold accordingly. The binding out of the child carries the case no 
farther, as the power of apprenticing does not depend upon the pau- 
per being settled in the parish. — Parke J. If this had been res In- 
tegra, I should have had a difficulty in saying that the relief, being 
continued, was not evidence. But the contrary rule is so distinctly 
laid down in Rex v. Chatham, that we are bound to abide by it. As 
to the apprenticing, if the law had empowered parish officers to bind 
out settled, paupers only, we might have sent the case back ; but the 
statute of Elizabeth gives the power generally. The binding, there- 
fore, is no additional proof, and the evidence on which the sessions 
decided was altogether illegal. — Order of sessions quashed. 

Of the Adjudication. — 2 Bott, pi. 858. 

194. Rex v. Maulden, E. T. 9 G. 4.-8 B. ^ C. 78.— This was An order of 
an appeal against an order of two justices, which was in the follow- juices made 
ing words : ** To the churchwardens and overseers of the parish of 5^%* * 71^ 
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Maulden, in the county of Bedford, we, G. C. and T. B., clerks, stated/ "that 

two of his Majesty's justices of the peace acting in and for the said the justices, 

county, by virtue of the powers vested in us by an act of the 5 G. 4. •^ ^*« ^" 

(a) 9B,8fC. 894. (h) 8 East, 4^^. 1 BoU, ^U^^'i. 

x2 
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amination had 
on oath, having 
adjudged the 
legal place of 
settlement of a 
pauper lunatic, 
confined in a 
lunatic asylum, 
to be in M,, 
did thereby 
require the 
churchwardens 
and overseers 
of M. to pay to 
the treasurer 
of the lunatic 
as3^um 10(. 16<. 
due for twenty- 
four weeks* 
maintenance, 
&c. being at the 
rate of 9«. per 
week, and to 
pay the same 
weekly sum 
during so long 
a time as the 
pauper should 
remain there- 
in*" The parish 
of M, appealed 
against this or- 
der, and in 
their notice of 
appeal described 
it as an order 
of settlement 
and mainte- 
nance : Held, 
that as the pa- 
rish of M. had 
treated this as 
the order of 
settlement, it 
must be pre- 
sumed that 
there was no 
other order, and, 
therefore, the 
words, "hav- 
ing adjudged,'' 
must be under- 
stood as words 
of present adju- 
dication, and 
that the order 
was good in 
this respect : 
Held, secondly, 
that so much 
of the order as 
was retrospect- 
ive was bad. 
but that it was 
good for the 
residue* 



** entitled * An Act to amend several acts for the better care aiid 
^' maintenance of lunatics, being paupers or criminals in England^ 
" and by desire of the visiting justices of the General Lunatic Asylum 
*' at Bedford^ in the said county, after due examination had on oath, 
** having adjudged the legal place of settlement oVElizaheth Cole, 
'^ now a pauper lunatic confined in the said lunatic asylum at Bed- 
^^ fordy to be in the parish oi Maulden^ do hereby by virtue of the 
." powers vested in us by an act of the 48 G. 3. entitled * An Act for 
^< the better care and maintenance of lunatics, being paupers or crimi- 
** nals, in England, require you, the churchwardens and overseers 
" of the poor of the said parish of Maulden, to pay to the treasurer 
*' of the said asylum the sum of 10/. 16s., being the amount due for 
" twenty-four weeks' maintenance, medicine, and clothing of the said 
" Elizabeth Cole, at the rate of 9s. per week, as fixed upon by the 
" visiting justices of the said asylum, from the 2d November 1826 
" to the 19th April 1827, the day of making this our order ; and we 
" do further order and direct you, the churchwardens and overseers 
" of the poor of the parish of Maulden, to pay, from the date hereof, 
" the sum of 9s. per week, or such other weekly sum, to the treasurer 
*' of the said asylum for the time being, as shall from time to time 
" be fixed upon by the visiting justices of the asylum as a fit rate of 
'^ maintenance, medicine, and clothing of the said Elizabeth Cole, 
** during so long time as Elizabeth Cole shall be and remain in the 
'^ asylum." It appeared by the notice of appeal that the appellants 
appealed against the order as an order of settlement and maintenance. 
The sessions having confirmed this order, Bollandy in last Hilary 
term, obtained a rule to shew cause why the original order, and the 
order of sessions, should not be severally quashed for their insuffi- 
ciency, upon the ground, first, that it did not contain any distinct 
adjudication that the pauper was settled in Maulden, and, secondly, 
that it was retrospective. — Lord Tenterden C. J. I think that on 
reading the order and the notice of appeal we must assume, that there 
was but one order and one proceeding. The appellants by the notice 
of appeal, treat the order in question as an order of settlement. That 
being so, the first question is. Whether there appears on the face of 
the order a sufficient adjudication by the justices, that the pauper's 
last place of settlement was in Maulden'^. The justices say in their 
order, " that they by virtue of the powers vested in them by the stat 
'* 5 G. 4., after due examination had on oath, having adjudged the 
" legal place of settlement of the pauper to be in Maulden" Now it 
is conceded, that if the justices had said, " that they do adjudge," 
it would have been sufficient. As the appellants, however, by their 
notice of appeal treat the order in question as an order of settlement, 
we must assume that there was no other order made ; and if that be 
so, we cannot understand the words ** having adjudged" to have been 
used in any other sense than that which would have belonged to the 
words " do adjudge." The next question is. Is the order good 
altogether ? It is objected to as being retrospective. The effect of a 
retrospective order is to bring on inhabitants, who ought not to bear 
it, a charge incurred during a former period. It is quite unnecessary 
that the justices should have the power of making a retrospective 
order, for an order for the payment of a weekly maintenslnce might 
have been made as soon ^& lV\e ip?v.w\v^T was placed in the asylum, and 
as there is not any necess\l^ t\v^\.vW\^\?^Ae^^^^^^^^V?c^^^\MiVL ^wer, 
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aud as tio such power is expressly reserved to them, X am of opinion 
that they had it not. This order, therefore, so far as it relates to the 
bygone time is bad, but good as to the residue. — Rule absolute for 
quashing the order as to the 10/. 16s. ; discharged as to the residue. 

Of the Direction of the Order, — 2 Bott, pi. 866. 

195. Rex V. Justices of Denbighshire ^ M. T, 1 W. 4. — 1 B, The parish of 
S^ Ad, 616. — D, Pollock had obtained a rule, calling upon the jus- ^' ^J* divided 
tices o^ Denbighshire to shew cause why a certiorari should not issue, '?t° three town- 
directed to them, to remove into this court all orders made by them maStaining its 
between Thomas Owen, David Prit chard, and William Jenkins , own poor, and 
inhabitants of part of the parish of Machynlleth, in the county of appointing only 
Montgomery, appellants, and the churchwardens and overseers of * single over- 
the poor of the parish of Llangemiew, in the county of Denbigh, ^f removal was 
respondents, touching the removal of certain paupers, and all pro- directed to the 
ceedings telating thereto. The circumstances of the case were as oveneen and 
follows .—By an order of removal, dated the 2d of September 1829, jiX'^'^rtT 
the churchwardens and overseers of Llangemiew were directed to ^^ the'paiiper 
convey the paupers from that parish to the parish of Machynlleth, was delivei-ed 
and to deliver them to the churchwardens and overseers of the poor to the overseer 
there, or some or one of them, and the latter were required to receive **u°*? .^u ^'*" 
the said paupers as inhabitants of their parish. — Machynlleth was at \^^ \'y^ ^^e^'" 
that time divided into three districts, each maintaining its own poor, churchwardens 
Two churchwardens were appointed for the whole parish, ana one (described as 
overseer for each district. The paupers were delivered to the over- churchwardens 
seer of one of these districts, namely, the township of Uwchygarreg, ship), eave" 
where their settlement was understood to be. The overseer of the notice of ap- 
township, with the two parish churchwardens (describing themselves peal, but at the 
as churchwardens of the township,) gave notice of appeal. The case "jf** sessions 
came on at the next quarter sessions ; and on proof of the service of the di8iiS«^(with- 
notice, the appeal was dismissed on the grounds that there appeared out enquiring 
to be only one overseer for the appellant district, and that the church- into merits) on 
wardens, described as of the township, were in fact those of the *^® grounds 
parish. A fresh appeal was then entered at the same sessions on be- ge^uted'cr^v'by 
half of the above-mentioned T, Owen, D, Pritchard, and W. Jen- a single over- 
kins, as inhabitants of a part of the parish of Machynlleth, These seer, and that 
appellants were rated inhabitants of Uwchygarreg, Shortly after- *^® churchwai- 
wards two overseers were appointed for the same township, and they, th(^ ofthe 
with the churchwardens of the parish, then gave the respondent parish, not the 
parish two notices of their intention to prosecute the appeal at the township. At 
next sessions, one notice describing it generally as " an appeal against the same ses- 
" an order," &c., the other, as an appeal lodged at the last sessions "^a^n^^ 
by the three inhabitants above named. These last-mentioned parties tered against 
also gave notice at the same time of prosecuting their appeal ; and the order b^ 
another notice was given by the attorney for the appellants, describing some kihabit- 
himself as attorney for the three above-named inhabitants, for the f^^^j^ ^^d 
churchwardens and overseers of the parish, and for the church- twooveneers 
wardens and overseers of the township. The appeal was heard at were soon after- 

the following sessions ; and the order of removal was there quashed wards appointed 

for the township, 
who, as well as the above-mentioned inhabitants and the parish churchwardens, gave the respondents 
notice of prosecuting the appeal. At. the following sessions the appeal was heard« aadtK<Q^ <n<dso.^^ 
removal quashed on the merits. On motioa for a cetXioi^u, m^y> vV^ wjqkjjc^^ ^j}C v^^^^^iiiiar^Na.'^afc^ 
proceedings, this Court refused to interfere. 
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An order was 
Bade on the 
21st of Mav 
1825»foTthe 
removal of a 
pauper to 
parish A» and 
luBpended on 
the sane day 
on account of 
the infirmity of 
the pauper. 
That parish had 
BO notice of the 
order till the 
12th of August 
1826, when it 
was served. 
Another order, 
dated the 24th 
•f January 
1831, directed 
that the order 
of removal 
should be exe- 
cuted, and 80/. 
paid to the re- 
moving parish 
by parish A,, 
and this order 
was served on, 
and the pauper 
removed to, 
parish A* on the 
I6tb of Feb- 
ruary 1831, 
A, appealed to 
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upon the merits, with costs, by an order of sessions purporting to be 
made between T, Owen^D. Pritckard, and W, Jenkinsy inhabitants 
of the parish of Machynlleth , appellants, and the parish of Ltan- 
gerniew, respondents. — Lord Tenter den C. J. I think the rule 
ought to be discharged. This is a parish consisting of three divisions 
respectively maintaining their own poor. The order to receive the 
paupers was directed to the churchwardens and overseers of the pa- 
rish ; but it seems the paupers were not taken to any regularly ap- 
pointed officers of the parish, or of any district, or to the inhabkants, 
but to a single overseer appointed for one township. An appeal was 
entered on behalf of the churchwardens and of the overseer for that 
township ; the sessions held that it could not be entertaitied, and 
dismissed ' it, but without going into the merits. A new appeal was 
entered at the same sessions in the names of some inhabitaDts of the 
parish, that course becoming necessary under the circumstances; 
and two overseers were afterwards appointed, who gave notice of pro- 
secuting the appeal. Then at the following sessions the magistrates 
were of opinion that they ought to hear the appeal ; they did so, and 
have decided on the merits : justice has been done ; and I think we 
ought not to disturb their decision. — ^Therest of the Court concurred. 
— Rule discharged, but without costs. 

Of suspending Order of Removal, — 2 Bott, pi. 882. 

196. Eex V. Penkridge, E, T. 2 W. 4.-3 B. ^ Ad. 638.— An 
order was made by two justices of the county of Stafford^ dated the 
2 1 St 0^ May 1825, for the removal of William Cooper to the parish 
of Leamington Priors^ in the county of Warwick, the execution of 
which order, was (by another order of the said two justices indorsed 
on the order of removal, and made on the same day,) suspended on 
account of the infirmity of the pauper, which rendered him unable to 
travel. No notice of this suspended order was given to the parish of 
Leamington Priors until the \2ih of August 1826, when that parish 
was served with a copy of the order of removal, and the order for sus- 
pending the same. Against this order the parish of Leamtngton 
Priors did not appeal until the removal of the pauper hereinafter 
mentioned. By another order made by two justices, dated the 24th 
of January 1831, and also indorsed upon the said order of removal, 
reciting that it appeared to the last-mentioned justices that the said 
order of removal might be executed without danger, and further 
stating that it had been duly proved to them on oatn, that the ex- 
pense of 80/. 12s. Ad. had been incurred by the suspension of the 
order of removal, the two last-mentioned justices directed that order 
to be forthwith put into execution, and the churchwardens and over- 
seers of the said parish of Leamington Priors to pay to W. S, therein 
mentioned, on demand, the said sum of 80/. 12s. 4d, This last- 
mentioned order, and the order of removal, and the order for sus- 
pending the same, were served on the parish officers of Leamington 
Priors on the 16th of February 1831 ; the pauper was at the same 
time delivered to them, and payment was demanded of the above- 
mentioned sum. The parish of Leamington Priors appealed against 
the suspended order of removal and the order of the 24th of January 
J 831, at the Eazter aess\ox\%^ot vW^iowckVj ^'^ Staj[fbrrf, in the year 
1831, being the ftrsl sessions ^.^Vei \\v^ \^x«\qn^ tJl ^^ ^^w^^\ '«3\4dft- 
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mand of the expenses. Upon the hearing of the appeal, the counsel the tbtn nut 
for the appellants objected that the original order of removal had not '^^""''r ^^ 
been served within a reasonable time after it had been made The fJUi^hSJIt the 
court of quarter sessions were of that opinion, and quashed both the original oider 
orders appealed against, subject to the opinion of this Court on the of removal wai^ 
above facts.— Lord Tenterdek C, J. delivered the judgment of not aenred 
the Court. This was a suspended order, of which no notice was ^f" ^J!^"**"' 
given to the parish of Leamington Priors till fifteen months after it Held, that it 
was made, the pauper having been, during that period, in such a was not, there- 
state that it was improper to remove him. The order of January foro» ▼«*, bat 
1831, in fact only took off the suspension. The suspended order was J**»^***^® r°'^d 
by two justices, who were to inquire and adjudicate as to the pro- t^at pa^ ^. 
priety of removing the pauper. The other order was by justices who ou^t to have 
were only to direct the execution of the first order, and the payment appealed to the 
of the charges attending it. The removal, therefore, was under the ^^^^ ^'^S^^J® 
first order, and there was an appeal against it, on the ground that, as i^^^ notke of 
it was not served for so long a period after it was made, it was a mere the original 
nullity ; and it was argued that this being so, the appeal to the ses- order, 
sions next after the actual removal of the pauper was in good time. 
If the first order had, by reason of the death of the pauper, become 
inoperative, it would have become a nullity of course ; but the objec- 
tion here taken was, that it was not served within a reasonable time ; 
the sessions have so found, and of that they are the proper judges. 
It is, however, a question for us, whether the order was for that rea- 
son absolutely null and void, or voidable only. In our opinion it 
was voidable only, and ought to have been avoided by appeal to the 
next practicable sessions after it was served. By the omission to 
appeal to that sessions, the parish to which the removal was to be 
made, lost its opportunity of making that objection to the order. 
In Rex v. Lampeter (a), the appeal was to the sessions next after the 
service of the order. Besides, that was a case where the order was 
not served till after the death of the pauper, and it had, therefore, 
become a nullity. Here, the pauper was living at the time when the 
order was served, and there might, therefore, have been an appeal to 
the then next sessions. — Rule absolute for quashing order of ses- 
sions. 
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WIio may Appeal. — 2 Bott, pi. 942. 

197. Rexv. Justices of Denbighshire, M. T. 1 Tr.4.— 1 B.SfAd. The parish of 

616. — D. Pollock had obtained a rule, calling upon the Justices of ^* was divided 

Denbighshire to shew cause why a certiorari should not issue, di- ghrs^^^each*''"* 

rected to them, to remove into this Court all orders made by them mifntatog ito 

between Thomas Owen, David Pritchard and William Jenkins, own poor and 

inhabitants of part of the parish of Machynlleth, in the county of appointing only 

Montgomery, appellants, and the churchwardens and overseers of the * »°8le over- 

poor of the parish of Llangerniew in the county of Denbigh, re- of removal was ' 

spondents, touching the removal of certain' paupers and all proceed- directed to the 

ings relating thereto. The circumstances of the case were as fol- overseere and 

(a) 3 B.S^C. 454. 2 Bott, pi. ^ft'i. 



812 



AFP£AL TO THE »£SSIO«:S. 



of the ixirish, 
aod the pauper 
was deliveTed ' 
to ihe overseer 
of 006 township ; 
that overseer, 
with thecbareh- 
-wardens (de« 
scribed as 
choichwardeDS 
of the township) 
gave notiee.of 
an appeal, bnt 
at the next ses- 
sions the appeal 
was dismiMed 
(without en- 
quiring into 
merits) on the 
grounds that it 
was prosecuted 
only oy a single 
overseer, and 
that the church- 
wardens were 
those of the 
parish, not of the 
township. At 
the same ses- 
nons an appeal 
was again en- 
tered against 
the order by 
some inhabit- 
ants of the 
tov^ship, and 
two overseers 
were soon af- 
terwards ap- 
pointed for the 
township, who 
as well as the 
above-mention- 
ed inhabitants 
and the parish 
churchwardens 
gave the re- 
spondents 
notice of pro- 
secuting the 
appeal at tlie 
following ses- 
sions, the ap- 
peal was heard 
and the order 
of removal 
quashed on the 
merits. On 
motion for a 
certiorari upon 
the ground of 
irregularity in 
the proceedings 
this Court re- 
funed to intei" 



lows: — By an order of removal, dated the 2d of September 1829, 
the churchwardens and overseers of Llangernieio were directed to 
convey the paupers from that parish to the parish of Machynlleth^ 
and to deliver them to the churchwardens and overseers of the poor 
there, or some or one of them, and the latter were required to receive 
the said paupers as inhabitants of their parish. Machynlleth was at 
that time divided into three districts, each maintaining its own poor. 
Two churchwardens were appointed for the whole parish and one 
overseer for each district. The paupers were delivered to the over- 
seer of one of these districts, namely, the township of Uwchygarreg 
where their settlement was understood to be. The overseer of the 
township with the parish churchwardens (describing themselves as 
churchwardens of tVie township) gave notice of appeal. The case came 
on at the next quarter sessions ; and on proof of the service of the 
notice, the appeal was dismissed, on the grounds that there appeared 
to be only one overseer for the appellant district, and that the church- 
wardens described as of the township were in fact those of the parish. 
A fresh appeal was then entered at the same sessions on behalf of the 
above mentioned T, Owen, D. Pritchard and W. Jenkins, as inha- 
bitants of a part of the parish of Machynlleth. These appellants 
were rated inhabitants of Uwchygarreg. Shortly afterwards two over- 
seers were appointed for the same township, and they with the church- 
wardens of the parish, then gave the respondent parish two notices 
of their intention to prosecute the appeal at the next sessions, one 
notice describing it generally as *< an appeal against an order," &c., 
the other as an appeal lodged at the last sessions by the three inha- 
bitants above named. These last mentioned parties also gave 
notice at the same time of prosecuting their appeal; and another 
.notice was given by the attorney for the appellants, describing 
himself as attorney for the three above named inhabitants, for the 
churchwardens and overseers of the parish, and for the churchwardens 
and overseers of the township. The appeal was heard at the follow- 
ing sessions, and the order of removal was there quashed upon the 
merits with costs, by an order of sessions purporting to be made 
between T, Owen, D, Pritchard and W. Jenkins, inhabitants of the 
parish of Machynlleth, appellants, and the parish of Llangemiew, 
respondents. — Lord Tenterden C. J. I think the rule ought to be 
discharged. This is a parish consisting of three divisions respectively 
maintaining their own poor. The order to receive the paupers was 
directed to the churchwardens and overseers of the parish ; but it 
seems the paupers were not taken to any regularly appointed officers 
of the parish, or of any district^ or to the inhabitants, but to a single 
overseer appointed for one township ; an appeal was entered on be- 
half of the churchwardens and of the overseer for that township; 
the sessions held that it could not be entertained, and dismissed it, 
but without going into the merits. A new appeal was entered at the 
same sessions in the names of some inhabitants of the parish, that 
course becoming necessary under the circumstances ; and two over- 
seers were afterwards appointed, who gave notice of prosecuting the 
appeal. Then at the following sessions the magistrates were of opinion 
that they ought to hear the appeal ; they did so ; and have decided 
on the merits; justice has been done, and I think we ought not to 
disturb their decision. TVve te^X. o^ VJci^ Ca>\\\. ^^iiLCurred. — Rule dis- 
charged, but without cosU. 
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198. Rex V . Justices of Salop, E. T. 1 PF. 4.— -2 B. ^ Ad. 145. Guardians and 

— By statute 32 G. 3. c. 85. certain persons are incorporated under directors of the 

the name of the guardians of the poor of that part of the parish of 5^^LZJ*^*^ 

Whitchurch which lies within the county of Salop, and twelve of sta^e and 

them are to be directors of the poor. It is further enacted (sections were thereby 

50, 51.) that the directors shall enter the contracts and other pro- ordered to hold 

ceedings, and the receipts, payments, debts, and credits of the cor- ^^^ courts 

poration of guardians in a book, which, on reasonable request and afw^S^aS' 

notice from any person paying rates, shall be produced for his inspec- rate payer 

tion at any of the courts, assemblies, or meetings of the said corpo- mi^t object to 

ration holden pursuant to the act ; that such rate-payer may then ?***' prowed- 

and there ** protest, and declare his objection to or observations upon" an^roch^"**' 

any of the chaises, rates, matters, or proceedings contained in the jection should 

book, and the same *' shall then be heard and taken into consider- be taken into 

ation by such court ;" and if the matter of objection cannot then be consideration ; 

settled to the satisfaction of the objecting party, it shall he adjourned Matter could 

to the next court or meeting of the corporation, to be then finally not at that 

heard and determined. It is afterwards provided (sect. 56,) that if time be settled 

any person shall think himself aggrieved by any thing done in pur- ^ *?*® ■****" 

suance of the act, " and for which no particular method of relief (^^pjjnin 

'' hath been already appointed,^* such person may appeal to the jus- party, it should 

tices of the peace at any general quarter sessions to be holden for the do adjourned 

county, " within four calendar months next after the cause of com- ^ ^^ °®** 

" plaint shall have arisen," and the determination of the sessions Jhere'g ° JT 

shall be final, binding, and conclusive to all intents and purposes. — heard and 

At the genera] quarter sessions for Shropshire in October 1830, John determined. 
Holland, a rated inhabitant of the district mentioned in the act, ap- ^ subsequent 

pealed against certain orders which had been made for payment of ^^^ provided 

money, and certain payments which had been made and allowed, aggrievedjby**'* 

within the preceding four months, by authority of the directors. The any thing done 

objection alleged was, that the orders, payments, and allowances *** pursuance of 
were in respect of annuities which ought not to have been granted, y^^' ^^ ^^ 

and of interest on parish securities for debts which had been im- t\cu\arm^hU 

properly contracted. The justices, after hearing counsel on each of relief teas 

side, refused to go into the appeal, on the grounds, first, that the ^'^fody ap^ 

statute had provided a method of relief in this case, by application ^^' °''^* 

to the guardians and directors at one of their meetings ; and se- qaarier wssions 

condly, that the annuities had been granted, and the debts on which to be holden 

the interest was paid had been contracted, more than four months within/our 

before the sessions. A rule was afterwards obtained, calling on the ^'*«^«»' »»»ont*$ 

justices to shew cause why a mandamus should not issue, command- ^g^^l^t 

ingthem to enter continuances and hear the appeal. — Lord Tenter- plaint should 

DEN C. J. I think the sessions ought to have heard the appeal, f^ve arisen. 
As to the first objection ; the appeal to the sessions is given in cases ^ ?^ P^y®"^ 

for which no particular method of relief has been already appointed ^jjions arakst 

by the act. But the fifty- first section merely provides that a party an order <rfthe 

having any objection to the proceedings of the guardians, may, at a directors for 

court holden by them, protest and make his objection or observations, *^® paynaent 

which shall be then heard and taken into consideration ; and if such °^ tmnuitilw 

court cannot then finally settle and determine the matter to the sa- and as interest 

tisfaction of the party making the objection, the same shall be ad- on loans. The 

journed over to the next court or meeting of the corporation, to be ^^ \^^ ^"^ 
then finally heard and determined. But if they then ^rsist vvi. ^^^^ w ^^ 
pvoceeding objected to, it does not appear to me vSci^l VSvv^ ^^m^si^ ^"^3^ \A!^^\s<fiw'^&s^ 
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debts had not 
been incurred 
nor the annuities 
granted witnin 
four months : 
Held, that the 
appellant was 
not confined to 
the remedy 
pointed out by 
the first- men- 
tioned clause of 
the act, and that 
the cause of 
complaint had 
arisen within 
four months. 



be looked upoD as giving any method of relief against their order. 
With regard to the time of appealing ; the matter objected to is the 
order for payment, and the payment, of interest and annuities. That 
seems to me the substratum of the complaint; not the bor- 
rowing money or granting annuities. An appeal, therefore, within 
four months of the order, is in due time. What the sessions may de- 
cide on such an appeal is another question : we have only to determine 
whether or not they should have heard the appeal ; and I think they 
should. — LiTTLEDALE J. I think the " cause of complaint'' was 
the making the order, not the borrowing, or granting the annuities. 
Whatever the sessions might determine when they came to hear the 
appeal, I think they ought to have heard it. — Parke J. I am of 
opinion that the appeal was in time, and that it is immaterial when 
the annuities were granted or debt incurred. The grievance is, the 
being burdened in respect of the payments. If this were not so, a 
debt might be contracted privately by the directors, and if no interest 
were called for till the expiration of four months, the parishioners 
would have lost their right of appeal. — Patteson J. concurred.— 
Rule absolute. 

Of notice of Appeal. — 2 Bott, pi. 952. 

199. Rex v. Justices of Lindsey, T. T. 57 G. 3.-6 M. ^ S, 379. 
— An order of removal from Messing ham in Lincolnshire to Tickhillf 

^?i.!l 3kfr*' in the county of Yorky was made on the 7th of January last. On 
sessions, tnat , ,, , m* ri •»» • i i u ^ i i 

in all cases of ^^ 1 1th, Ttckhill gave notice that they would enter and try the ap- 
peal at the ensuing sessions at Preston on the 21st. At which ses- 
sions, the appeal being called on, the respondents applied to put off 
the hearing to the following sessions, on account of the absence of a 
material witness ; and, accordingly, the hearing was adjourned on 
payment of costs of the day by the respondents. At the following 
sessions (22d April) the parties attended, when the respondents ob- 
anfthaUiTcases J®^^^^ ^^ ^^® hearing of the appeal, on the ground that the appellants 
of respited ap- "^^ °^^ given any notice of their intentbn to prosecute and try the 
peals the like appeal at the said sessions. For the appellants it was insisted, that 
notice is given, no such second notice was requisite, more especially as the hearing of 
unless there be ^j^^ appeal had been adjourned at the instance of the respondents. 

The justices, however, inclining to the objection, refused to hear the 
appeal, and confirmed the order, without going into the merits.— 
Lord Ellenborough C. J. The appeal was adjourned at the in- 
stance of the respondents, who now require notice : but have they 
not in effect had notice ? The object of giving notice is to inform a 
person of that of which he may otherwise remain ignorant ; but a per- 
son cannot be supposed to be ignorant of that which is done at his 
own request, and for his own convenience. — Bayley J. The rule 

_ and practice of the sessions, as set forth in the aflfidavit, do not ap- 

of i^pondents ; pear to me to apply to this case, but only to the common case of 
and therefore entering and respiting an appeal. In many cases parties enter and 

respite their appeals, in the first instance, as a matter of course, not 
having fully satisfied themselves of all the facts of the case. But 
here the appellants were ready, and in a condition to try, and but for 
the application of the respondents, would have tried their appeal : the 

missed it at the respondents ask that it may stand over to the next sessions, and the 
next sesnoDS *^ '^ 

because the appellant had not given notice oii Vvvs VnXeivWoTi Vq ^\QWi^>\\fe \\. ^l those sessions, the 
Court granted a mandamus to the justices to heat V\\<i ^wa^. 



A rule and 
practice of the 



appeal, not 
otherwise di- 
rected by law, 
ten days' notice 
in writing shall 
be given by 
appellants to 



any agreement 
between the 
parties to the 
contrary, are 
not applicable 
to the case of 
an appeal ad- 
journed to the 
next sessions 
at the instance 
and for the ac- 
commodation 



where, an ap- 
peal having 
been so ad- 
journed, the 
justices dis- 
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Court allows it. This act of the respondents, in desiring to respite 
the appeal, is in effect an agreement on their part that they will be 
ready to try at the next sessions without notice.—- Per Curianiy 
Rnie absolute. 

200. Rex V. Justices of Lancashire j H. T. S &9 G. 4. — 7 B. Where an ap- 
Sf C. 691. — A rule had been obtained for a mandamus to the justices P®^ against an 
to enter continuances, and hear an appeal which had been dismissed moval^wM dis- 
for want of sufficient notice. It appeared by the affidavit of James missed on the 
McQueen, attorney, that on the 6tn of July 1827 he was instructed ground that the 
by one of the overseers of Fla^g, in the county of Derby y to appeal appelant bad 
against an order of removal dated the 28th of June, and he was in- n^^^^dred 
formed by the overseer tliat he had received a copy of that order on bv the rales of 
the 4th. At the next quarter sessions held on the 16th of July^ the justices, 
from the distance of witnesses, and difficulty of access, he had not ^is Court, 
had sufficient time to make enquiries, and collect evidence for those l^n^Sfthat'Se 
sessions, and the appeal was, therefore, lodged and respited to the appeal should 
October sessions, which were held on the 22d of October. On the be heard, 

8th of October he served notices of appeal on the parish-officers of granted a man- 
the removing parish. By a rule of the court of quarter sessions, ^J^Jce *to nte 
made in January 1816, it was resolved that, for the future, in all continuances 
cases of appeals to be tried (unless otherwise directed by act of par- and hear the 
liament,) the appellants should give to the respondents fourteen days' appeal, 
notice in writing of such appeals, exclusive of the day of notice^ and 
the day of holding the sessions at which the same were to be tried. 
The attorney thought the fourteen days were to be calculated one day 
exclusive, the other inclusive. The court of quarter sessions dis- 
missed the appeal, on the ground that the notice was one day too 
late. — Lord Tenterden C. J. We think that justice will be most 
satisfactorily administered by ordering the justices to enter conti- 
nuances and hear this appeal. They certainly have a discretionary 
power to make rules for the governance of the practice at the sessions, 
but the case cited shews that this Court, for the purposes of justice, 
will interfere to controul that discretion. — Rule absolute. 

201. Ex parte Becke, T, T. 2 IT. 4. — 3 B. Sf Ad. 704.— The appellant 
Campbell moved on behsJf of the above party, for a rule to show ^S*!j*^ ^^^^ 
cause why a mandamus should not issue to the justices of Middlesex, moved the' 

to hear an appeal preferred by him against an order of filiation. It court of quar- 
appeared, that at the April sessions 1 832, this appeal came on to be ter sessions for 
heard, and the appellant then moved that it might be postponed till ajp^stponemcnt 
the following sessions, on affidavits, stating that a material witness °q ai^wmTof 
for the appellant was absent ; that the appellant had made various the absence of 
endeavours to meet with him, but believed that he kept out of the material wit- 
way to avoid being subpoenaed ; that the appellant proposed to adver- messes. They 
tise for his discovery, and believed that, if time were granted, he ^^ication* 
should be able to find him. It appeared also that another material upon which the 
witness, who had been subpoenaed for the appellant, was called on appellant de- 
her subpoena, and did not appear; and in the affidavit afterwards p"ned going 
made in support of the application to this Court, the appellant stated ^^^ th«^Sr 
his belief that the witnesses acted in collusion with the woman who ^as confirmed, 
filiated the child. The magistrates, after hearing counsel for and On motion for 
against the adjournment, came to a vote, and decided against it ; a mandamus to 

hear the appeal, and affidavits tending to shew tliat they had acted unjustly in not granting Uie jMsi- 
ponement, this Court refused to interfere, the mallei Ww^ oti^ ^^rasXvmVj Hivica\i'^^^>sia!>^sMjKL^ '^^ 
magistrates. 
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upon which, by advice of the appellant's counsel, no attempt was 
made to go into the merits of the appeal, and the order was confirm- 
ed. — Lord Tenterden C. J. It is true that in some instances, as 
where the sessions have established a rule, which, in its operation, 
has been found manifestly inconvenient for the purposes of justice, 
this Court has interfered to control their discretion, but it is going a 
great length. Here the application was to postpone the hearing of an 
appeal upon certain grounds laid before the court of quarter sessions, 
and they did not think fit to postpone it. If we granted a manda- 
mus under these circumstances, it would be taking upon us to say in 
each individual case whether or not it is right for the sessions to 
comply with such an application. — Ltttledale J. It was a ques- 
tion peculiarly for the sessions. This Court ought not to interfere. 
Parke and Taunton concurred. — Rule refused. 

Of the Sessions to which Appeal must be made, — 2 Bott, pi. 972. 

Where an or- ^^^' -^^^ ^' *^^^stices of Southampton, T, T. 51 O. 3. — 6 M. 4" 

der of lemoval S, 394. — A rule nisi was obtained on a former day for a mandamus 

was made on to the justices of the county of Southampton to receive and hear an 

the 2d January appg^l against an order of removal from Ropley to Bentworth, The 

the 7th and the order was made on the 2d of January , and served on the 7th. The 

sessions were sessions were holden on the 14th at Winchester, By the practice of 

holden on the the sessions eight days* notice is necessary in order to entitle a party 

14th, and the ^^ \i^\Q the appeal heard. The distance between the two parishes is 

wM^fi^if*"* ^^® miles, and Bentworth is fifteen miles from Winchester. No 

miles from the appeal was entered at the Epiphany sessions ; but at the Easter ses- 

place of hold- sions, a regular notice having been given that the appeal would be 

mg ^^"^^' entered and prosecuted, the appellants claimed to enter and be heard 

piactice^of ^ accordingly. The sessions, conceiving that the appeal ought to have 

which sessions been entered and respited at the former sessions, dismissed it. — 

eight days' no- Lord Ellenborouoh C. J. The order was made on the 2d and 

tice was re- ^ot served till the 7th : and the sessions were held on the 14th. 

tSTenable an ^ What prevented the order's being executed promptly ? If it had 

appellant to been served immediately, the appellants might, for any thing that 

enter and try appears to the contrary, have gone to the first sessions and tried their 

^*^PPf*l • case. The respondents having by their own act abridged the time, it 
aimelianrmiffht ^*^™* reasonable that the appellants should be allowed to the next 

I^fay the first sessions, nunc pro tunc, for this purpose : for where delay has been 

sessions^ and caused by one party the most favourable construction should be 

give notice for, adopted as it regards the other. — Bayley J. It seems very fit, 

t^ Vs aoDwd under the circumstances, that this appeal should be heard . — Ab bott J. 

at, the fdC^- The effect of the delay was to prevent the appellants, if they had been 

ing sessions. 80 minded, from trying their appeal at tlie first sessions. Allowing 

that a satisfactory reason might be given for the delay, still the ap- 
pellants ought not to be prejudiced by it. — Holroyd J. I am of 
the same opinion. — Rule absolute. 
Semble, That 203. Rex v. Justices of Kent, M. T. 9 G. 4.-8 B. ^ C. 639.— 

it is unneces- An order for the removal of a pauper from the parish of Lenham, in 

""y *1^?^' Kenty to the parish of Plucklevy in the same county, was made on 
ana respite an i-»i/»^*.» j ii^i mi ^ iii 

appeal at the ^be 7th ot Apnl, and served on the 8th. The sessions weie holden 

next sessions, on the 15th of April, at Maidstone » By the practice of the ses- 

trhere the order sions, eight clear da^s' noUce ol VW *\xvVeo\\o\v to try an appeal is re- 

o removal IS q,„Vecl. The appeal waa xvol ^wVtx^^ ^V >^\^ A-^TVl^^ivKss^^Xs^t^sft 



TO WHAT SESSIONS. 3^lt 

parish officers of Pluckley gave eight clear days' notice of their inten- served so late 
tion to try the appeal at the July sessions. At the time when the ?» ^ render it 
order of removal was served, the parish officers of Pluckley said they J^^^'appeal 
should appeal ; the parish officers of Lenham observed, that nothing at those sS- 
could be done at the then next {April) sessions as there would sions. 
not be eight clear days before those sessions. The court of quarter 
sessions refused to hear the appeal, on the ground that it ought 
to have been entered and respited at the sessions which were holden 
on the 15th of April. A rule nisi having been granted for a manda- 
mus to the justices of the county of Kent to enter continuances and 
hear the appeal. — Lord Tenterden C.J. We think it reasonable, 
under the circumstances of this case, that the parish officers of 
Pluckley should have an opportunity of trying their appeal. They 
may probably have been misled by the observation made by the parish 
officers of Lenham^ that they could do nothing at the then next 
{April) sessions, as there were not eight clear days before those ses- 
sions. Independently of that, it appears to me to have been wholly 
unnecessary to enter and adjourn the appeal at the first sessions, when 
they could not, according to the practice of those sessions, then try 
it. — Rule absolute, (a) 

204. Rex V. The Justices of Devon, H. T. 1829.— 8 B.Sf C. 640. n. An oider of 
— An order of removal from the parish of Upottery to Pittminster removal was 
was served on the 8th of April. The sessions were held at Exeter ^'enal^t^^ 
on Tuesday the 15th day of April. The distance between Pitt^ parish to which 
minster and Upottery is eight miles, and between Pittminster and the pauper was 
Exeter thirty miles. By the practice of the sessions eight clear removed to try 
days' notice of the intention of the appellant to try his appeal is re- ^ appeal at 
quired. But an appeal may be entered and respited without any gi^j^s • but it 
notice. The appeal was not entered at the Exeter sessions. But might have 
eight days* notice of the intention to try the appeal at the July ses- been entered 
sions was given by the appellant parish. The court of quarter ses- ^^ respited at 
sions refused to hear the appeal, on the ground that it ought to have Held, that that 
been entered at the April sessions. A rule nisi for a mandamus to was unneces- 
the justices of Devon to enter continuances and hear the appeal sary, and that 
having been granted. — Lord Tenterden C. J. This was a rule for i**°?^*^^ 
a mandamus to the justices of Devon to enter continuances and hear ^^ prosecute the 
an appeal. The order of removal was served on the 8th of April; appeal at the 
the sessions were holden on the 15th at Exist er. By the practice at second sm- 
those sessions, eight clear days* notice of the intention to try an J!^* ^•^^^'^^tUa 
appeal was required. It is clear, therefore, that in this case the court ^rquarter 
appellant could not have tried his appeal at the April sessions ; but sessions were 
it was contended that he ought to have entered it at those sessions, bound to hear 
and adjourned it to the next. The entry for the mere purpose of ?°** determine 
adjournment is an useless act, and only occasions unnecessary ex- 
pense. I think, therefore, that he was not bound to enter it at those 
sessions. One inconvenience only can follow from our holding, that 
it is not necessary, under such circumstances, to enter the appeal at 
the first sessions, viz. where the removal is made within eight days 
of the sessions, so that the parish to which the pauper is removed 
cannot try their appeal at those sessions, the removing parish may 
not know of the intention of the other parish to appeal until eight 
days before the second sessions. If that should prove to be an 
inconvenience, the court of quarter sessions may remedy it b^ r^cv^vvc- 
ing, under such c/rcumstances, a longer i\ol\ce. \^ e >}cv\\^ >Jcva\. ^^ 
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court of quarter sessions ought to have heard the appeal, and that 
the rule for a mandamus must be made absolute. 

Of Adjournment of Appeal. — 2 Bott, pi. 983. 

On appeal 205. Rex v. Justices of Monmouthshire, H, T. 1 W, 4.— 

apinst an order 1 jB. ^ Ad, 895. — An order having been made in August 1830 for 
both"artf ' ^^® removal of certain paupers from Aherystwith in the county of 

attended at Monmouth to Merthyr Tydvil in Brecknockshire, notice of appeal 
sessions, full was duly served on the 8th of October for the sessions to be held at 
notice of appeal Usk 'm Monmouthshire on the 1 8th; such notice being sufficient 
having b^n according to the practice of the sessions. The parties attended at 
oountemand? ^*^ ^^ ^^ 18th; and at a late hour of the day, the appeal not 
The appellants having then been entered, the appellants moved to enter and adjoam 
then moved to it, on an affidavit stating the absence of a material witness. The 
enter the ai>peal, respondents, who had come prepared to try, and had received no 
it%nthe^und countei'mand, opposed the granting of the motion, unless they were 
of a material paid their costs of the day. The appellants offered forty shilliogs, 
witness being the costs usually awarded, by the practice of the sessions, to the 
absent. The party succeeding on an appeal. The respondents declined this, but 
to comply with proposed to refer the amount to the clerk of the peace; and the 
the motion, un- Court refused to allow the appeal to be entered and respited, unless 
less on payment the appellants should agree to pay the costs of the day ; this beiDg 
^ the ^^.°j^ conformable to the practice of the sessions in cases where due notice 
itwasthXprac- had been given and not countermanded. The appellants would not 
ticeto requu« Consent, and the appeal was not entered. A rule having been ob- 
in such cases; tained, calling on Uie justices to shew cause why they should not 
and the app^ enter continuances and hear the appeal — Lord Tekterden C. J. 
Amotion for * Entering the appeal is a mere nothmg. The motion was to enter 
a mandamus, and adjourn. The justices consented to respite, if the appellants 
this Court held» would pay the costs of the day. That being declined, I think the 

that the sessions justices exercised a very proper discretion in refusin&c the adjouro- 
nad exercised "L * d i j* l j •*!. * o j 

a proper dis- ment. — Rule discharged with costs. 

€retion in refusing to respite, and that their not having entered the appeal was immaterial. 

Of Stating a Special Cose-— 2 Bott, pi. 999. 

When the ses- 206. Rex v. Justices of Pembrokeshire, E. T. 1 W. 4. — 2 B.^Ad. 

sions on deter- 391. — Campbell had obtained a rule nisi for a mandamus to the jus- 

weaf h^e ^^^ ^^ Pembrokeshire to state a special case for the opinion of this 

Earned a case, Court, pursuant to an order of sessions made on hearmg an appeal 

but none has against an order of removal from Narberth to Llanboidy, and to 

been stated, the return the case so stated into this Court. It appeared by the affida* 

under ^"' ^^^ *" support of the rule, that the appeal came on to be tried at the 

circumst^ces. Midsummer quarter sessions for Pembrokeshire, in 1830, when, after 

direct a man- hearing contradictory evidence on behalf of the two parties on a 

damus to the question of settlement by renting a tenement, the Court confirmed 
iustices who 

heard the appeal, to state a case. But not where it is clear that such a proceeding could lead to no 
result ; as where the chairman, in consequence of his own opinion and that of Uie court upon the 
Acts, refused to sign any statement hut one which would have excluded the point of law relied upon 
^ the party demanding a case. 
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the order; but, being requested to grant a case, did so in general 
terms, and without reference to any specific point. The attorneys 
could not agree in drawing up a case ; and, upon their waiting on 
the chairman in order that he might settle the statements they had 
prepared, he said he could not sign any case by which it should not 
appear that the Court had decided in favour of the respondents on 
the facts, independent of the law. The appellants' attorney declined 
taking a case so stated. — Lord Tenterden C. J. The justices have 
confirmed the order, subject to a case. That is no confirmation, unless 
a case be stated. All we can do, under the circumstances, is to require 
them to enter continuances, and hear the appeal. I do not see how we 
can order them to state a case. — Rule discharged. — On a subsequent 
day in the term, Campbell stated to the Court a case, The King 
V. The Earl of Effingham and Others (a) (determined in Hilary term 
1782), of which he had obtained a note taken by the late Mr. Deal- 
trfy and in which the Court granted a mandamus to the justices pre- 
sent at the last Bradford (West Riding of Yorkshire) sessions, to 
state a case. — Lord Tenter den C. J. I admit that there may be 
instances in which such a mandamus may issue ; but not that it 
oogbt to go upon the present application. Here the case, if stated, 
could come to nothing. The facts are for the judgment of the ses- 
sions ; aifd, under the circumstances disclosed, it would evidently be 
useless to call upon them for a case. 

(o) Rex V. The Bighit Hm^ the Earl of Effingham and Others* — Motion for a 
mandamus to the Earl of Effingham, Henry W^hham, Esquire, Henry Wood, D. D., 
Henry Zoueh, clerk, Pemberton Milnes, Esquire, Sir Watts Horton, Bart., and 
Joshua Horton, Esquire, justices, &c. for the West Riding of Yorkshire^ command- 
ing them to state a special case on an appeal betweep the inhabitants of Northowram 
and the inhabitants of Hipperholme, determined by them at sessions, 13th of July 
last ; an affidavit that, the order being affirmed, the appellants desired a special case 
to be stated, which the sessions unanimoudy consented to; and Mr. Hey wood, 
counsel for the appdlants, drew the case; and in the afternoon both counsel 
tendered the case to the sessions ibr their approbation. Mr. Wickham and Mr. 
Horton, who joined in making the original oider, and Sir Watts Horton, who had 
an estate in each parish, and therefore declined giving any opinion in the morning, 
were the only justices remaining, when Sir W. H, refused to permit the case to 
be stated ; and he being joined by Mi. Horton, no case was stated. — ^Lord Mans- 
FIEI.D doubted whether a mandamus could go to compel justices to state a case ; 
but Mr. J, Buller saying, that in this instance the court of quarter sessions had 
actually agreed to state one, but Sir W» H, prevented it, a rule nisi was granted.— 
Lord Mansfield ordered the case annexed to the affidavits in support of the rule 
to be read; and, it being read, asked Mr. Feamley what feicts in the case he 
could controvert? Mr. Feamley said he had not seen the case at the sessions, and 
was not prepared now to go into the truth of the facts. Mr. Heywood observed, 
that though the case was annexed to Mr. Par^r's affidavit, none of the justices 
shewing cause had denied any fact in it. Lord Mansfield said there had been a 
misunderstanding ; there did not seem to be any contrariety of facts, and the man- 
damus must go. Mr. Feamley asked whether the justices must re-examine the 
witnesses! Lord Mansfield, They must do it in order to know what case to 
return, if there is a difference about the facts. In Easter term 1782, a return was 
made, stating a special case, and stating also that the sessions had discharged the 
Older of two justices ; and Mr. Heywood obtained a rule nisi for affirming this 
last-mentioned or^r of sessions; which rule was afterwards made absolute, no 
cause being shewn. 
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Of the Super intendency of the Court of King*s Bench,' — 2 Bolt, 

pi. 1010. 

Where an ap- 207. Rex v. Justices of Lancashire, H.T. 8 8^9 G. 4.-7 B. j- 

S^CT^remov'll ^- 691.— A rule had been obtained for a mandamus to the justices 

was dismissed ^^ enter continuances and hear an appeal which had been dismissed 

on the ground for want of sufficient notice. It appeared by the affidavit of James 

^h^iihet.^i^U M'Queerty attorney, that on the 6th July 1827, he was instructed by 

l5?!« !k«°«l:«« one of the overseers of Flaggy in the county of Derby, to appeal 
given the notice . in- i i . % ^i /*« i*' r » i **« 

required by the ag^^mst an order of removal dated the 28th June, and he. was m- 

rules of the jus- formed by the overseer that he had received a copy of that order od 

tices, the Court, the 4th. At the next quarter sessions held on the 16th of Jitly, 

TOnablcfthauhe ^^^™ ^^® distance of witnesses and difficulty of access he had not had 

appeal should Sufficient time to make enquiries and collect evidence for those ses- 

be heard, sions, and the appeal was therefore lodged and respited to the October 

granted a man- sessions, which were held on th^ 22d of October. On the 8th of 

•7^*? *« October he served notices of appeal on the parish-officers of the re- 
justices to enter . •it> i/«i ^ o ' ^ • *• 

continuances moving parish. By a rule of the court of quarter sessions made m 

and hear the January 1816, it was resolved that for the future, in all cades of ap- 
appeal. peals to be tried, (unless otherwise directed by act of parliament) the 

appellants should give the respondents fourteen days' notice in writing, 
of such appeals exclusive of the day of notice and the day of holding 
the sessions at which the same were to be tried. The attorney thought 
the fourteen days were to be calculated one day exclusive, and the 
other inclusive. The court of quarter sessions dismissed the appeal 
on the ground that the notice was one day too late. — Lord Tenter- 
den C. J. We think that justice will be most satisfactorily admi- 
nistered by ordering the justices to enter continuances and hear this 
appeal. They certainly have a discretionary power to make rules 
for the governance of the practice at the sessions, but the case cited(a) 
shews that this court for the purposes of justice will interfere to con- 
troul that discretion. — Rule absolute. 
madTa'^uwtion ^^^' Rex v. The Inhabitants of the parish of St. Andrew-ihe 
S*fact\^"the ° Great, in the town and county of Cambridge. — 8 B, 8f C. 664.— 
sessionswhether Upon appeal against an order of two justices, whereby Mary Ann 
there was a Tarrant, single woman, was removed from the parish of Ely Si. 

vfc 7r^*^ ^r ^^^> ™ ^^® ^^'^ ^^ -^^y ' ^^ ^^® P^"^^ ^^ ^^' ^^drew'the- Great, ia 
in^Uie apTO^nt ^^® town and county of Cambridge , the sessions confirmed the oi^er 
parish, and the subject to the opinion of this Court on the following case : — It was 
sessions con- proved that the pauper was hired to a Mrs. Furbanck, as niirsery- 
S7(^ovri°8ub- ""^^ *° ^^® P*"®^ ^^ St. Andrew'the-Great, in CamfirMf^e, and 
jectt"°heopi-" ^*^®^ there for five months, that she then went to Miss Henley ^^ 
nion of this straw-bonnet maker in the same parish, and asked her if she could 
Court as to a give her work in her business, which she said she would for a fort- 
settlement being nigi^it or three weeks ; that she did give her work for that time, two 
h?rbg and ser-^ shillings a week and her board, and that during this period the pauper 
vice : Held lodged at her uncle's in another parish ; that after that she went into 

(a) See Rex v. Vie Justices of Wiltshire, 10 East, 404.— 2 Bott, pi. 746. 
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Miss Henley* s house, being told by Miss Henley that she might that this 
sleep there, and further, that when she wanted clothes, she Miss amounted lo k 
Henley would find them for her. She had her board, but no wages. ^JJ,^^^^^* 
That after her thus coming to the house to sleep. Miss Henley told iions, that there 
her she might provide a place for herself elsewhere when she could, was a hiring 
and that she repeated this two or three times during her stay ; that soon and senrice for 
after this she went to visit her mother, who was ill in Ely^ leaving ay«^inthat 
some of her clothes behind her; that she asked Miss Henley*s leave {^at such find- 
to go, who gave her some pocket money ; that she stayed with her ing ought not 
mother three weeks, and returned without any order from Miss HeU' to be disturbed 
ley ; that she went a second time to see her mother, had leave for ^/^^ Court, 
one week, but stayed three, and finally left Miss Henley three weeks any premises to 
after her return ; she staid altogether about fifteen months, did the warrant it, 
household work, and after having done that she went to the straw- 
bonnet work. During the time the pauper remained in the house, 
Miss Henley had no other servant. If the Court of King's Bench 
shall be of opinion that a settlement by hiring and service was gained 
in the parish of St. Andrew- the- Great, Under the above circum- 
stances, the order of sessions is to be confirmed. If the Court of 
King's Bench shall be of a contrary opinion, then both orders are to 
be quashed. — Bayley J. It was a question of fact for the sessions 
to decide, whether there was a contract of hiring for a year in the 
parish of St, Andrew, They have decided that there was such a 
contract for a year, and if there be any premises to warrant their 
decision, we ought not to disturb it Now in this case the original con- 
tract between the pauper and her mistress was not for a year, but for 
a fortnight or three weeks. During the period which she served under 
that contract, she lodged at her uncle's house and received weekly 
wages. After that she was told by Miss Henley that she might sleep 
in her house, and that when she wanted clothes, she, Miss Henley ^ 
would find them for her. From this it may therefore be inferred, that 
both parties at that time contemplated that there should be a con- 
tinuation of the service beyond the period required by a weekly hiring, 
until at least the pauper had earned the value of her clothes. The 
justices may have thought that that was an indefinite hiring, and if 
so, that it was a hiring for a year. It is true that Miss Henley after- 
wards told her that she might provide a place for herself elsewhere 
when she could. But if there was once a contract for a year, that 
could not be varied without the consent of both parties. Afterwards 
from time to time she had leave to go home, but there was no disso- 
lution of the contract. Upon the ground, therefore, that if there be 
premises 'to warrant the sessions, in the conclusion to which they 
have come, it is not for this Court to say that they have come to a 
wrong conclusion upon a question of fact ; we think that their decision 
in this case ought not to be disturbed. — Littledale J. It was 
for the justices at sessions to decide the question whether there was 
a contract of hiring for a year. There were premises from which they 
might draw the conclusion that there was such a contract. From 
the same premises, I perhaps should have drawn a different con- 
clusion, but the justices having decided the fact, I am of opinion that 
we ought not do disturb their decision. — Parke J. It is not ne- 
cessary to say what my decision would have been upon the evidence 
stated in this case. The question whether iViexevj^'a «l ewvVwiJcX. ^1 
hiring^ for a year, was entirely a question ot ^acX. vj\vvt\\ vV.hj^%\o\ ^^ 
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Where the 
court of quarter 
sessions have 
found upon a 
case stated, 
that there was 
no general 
hiring, this 
Court will not 
disturb their 
decision, if 
there appear to 
have been any 
premises to 
warrant it. 



justices at sessions to decide. They have decided it.. There were 
premises to warrant the conclusion to which they have come, and 
their decision ought not to be disturbed, — Order of sessions confirmed. 
209. Rex V. The Inhabitants ofRosliston in the County of Derby, 
S B.^ C, 668. — Upon appeal against an order of two justices, where-, 
by R, Taylor y his wife, and one infant daughter, not then christened, 
were removed from the parish of St, Michael, in the city and county 
of the city of Lichjieldy to the parish of Rosliston in the county of 
Derby y the sessions confirmed the order subject to the opinion of this 
Court on the following case : — Richard Taylor, the pauper, on the 
6th of February 18*27, and when about thirteen or fourteen years of 
age went with his mother to /. Slater, a victualler and farmer, living 
in Sandford Street, in the parish of St. Chad, otherwise Stowe, 
within the city and county of the city of Lichfield. The pauper's 
mother asked Slater if he wanted a boy : he said, " Yes." She then 
asked what wages he would give, he {Slater) said, " Let him, pauper, 
'' stop what time he would be would give him satisfaction if not in 
" money in clothes." The pauper went into the service : a few days 
afterwards he looked after the horses, cows, and sheep, and attended 
to the general business of the farm. Slater gave the pauper his 
board, some clothing, and also some money at different times, and 
the pauper continued in such service in St. Cliad^s parish for thirteen 
months, and then ran away because Slater beat him. Slater never 
sent after the pauper, nor did the pauper ever o£Per to return to Slater^s 
service ; but a few days after he had run away, he went to Slater & 
for his hat which Slater refused to give him. The pauper on 
his cross examination by the respondent's counsel stated, that 
at the time of hiring. Slater did not say that he (the pauper) might 
go away when he pleased, or that Slater might turn him away when 
he pleased. The court of quarter sessions were of opinion, that there 
was no general hiring in the parish of St. Chad otherwise Stowe.—- 
Bayley J. I think in case that there were premises to warrant the 
sessions in finding that there was no general hiring, and under those 
circumstances we are not at liberty to say that they have come to a 
wrong conclusion. Our decision in this case is consistent with all 
the cases which have been cited. In Rex v. Trowbridge (a) it was 
held, that a hiring for so long time as the pauper pleased was a hiring 
at will, and excluded any presumption of a yearly hiring ; Rex v. 
Great Bowden is an authority to the same effect. That case estab- 
lishes, that where it is part of the contract, that the master or servant 
may determine the service when they please, there is not any general 
or yearly hiring, and that no settlement can be gained under it. Con- 
sidering this principle established by these two cases, we must see 
whether there were any premises to warrant the sessions in coming to 
the conclusion, that there was no general hiring in this case. It ap- 
pears that when the pauper's mother asked what wages her son was 
to receive, the master said, " Let him stop what time he will, I will 
<< give him satisfaction in money or clothes." The sessions may have 
thought from this expression that the pauper was at liberty to go 
whenever he pleased. The question is not what conclusion I should 
have drawn from the same premises, but whether there were any pre- 
mises to warrant the justices in coming to that conclusion. I think 
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that there were premises to warrant them in coming to that conclu- 
sion, and, consequently, we ought not to disturb their decision. — 
LiTTLEDALE J. I think there were sufficient premises to warrant 
the justices in deciding that there was no general hiring in this case. 
I probably should have drawn a different conclusion from the facts 
stated, but it was a question of facts to be decided by the sessions, 
and their decision ought not to be disturbed. — Parke J. concurred. 
— Order of sessions confirmed. 

2 1 0. Rex V. The Inhabitants of St. Martin in Leicester, M, T, Where the 
9 G. 4. 8 5.^ C. 674.— Upon an appeal against an order of two Court of quar- 
justices, whereby /. Ward^ his wife and children, were removed from ^avrfrom facts 
the parish of Great Bowden, in the city of Leicester, to the parish proved before 
of St, Martin, in the borough of Leicester, the sessions confirmed them drawn the 
the order, subject to the opinion of this Court on the following case : conclusion that 
— The pauper being then about fourteen years old went in company infpHed^hirine 
with his father to the house of one Neale, an innkeeper, in the parish for a year, thw 
of St, Martin, and informed Neale that he heard he wanted a lad. Court will not 
Neale answered, that " he had got one coming in a fortnight, but "ponacase 
« that the pauper might stay for that fortnight till the other lad fu°ll° ;!rf ^^ 

,■ JL,. * ^^ /.111* •<•! 1 « cne scssiODSy 

" came. The pauper was to fill the situation of boots and tap- boy. stating those 
He was to have his board and lodging in the house, and the vails facts, disturb 
which he might obtain in his employment. At the end of the fort- fhat decision, 
night the other lad came, but was not engaged by Mr. Neale, and ^^^^ premFses*'^ 
the pauper continued in the service without any thing following be- whatever to 
tween them and Neale for a period of three years and a quarter, at warrant it. 
the end of which time, the pauper hearing that the place of ostler at 
another inn was vacant, went and engaged it without consulting his 
master, and removed into it on the following day, Neale telling him 
that if it was his mind to go he believed he must. The court of 
quarter sessions found that there was an implied order for a year, and 
confirmed the order. — Bay ley J. I think that the justices were 
warranted in coming to the conclusion, that there was an implied 
hiring for a year in the parish of St» Martin, Leicester. It appears 
that the pauper applied to Neale and asked him, if he wanted a servant. 
If Neale, who agreed to take the pauper into his service, had said no' 
more than that he should have his bqard and lodging and the vails, that 
would have been a case in which the laws would imply a general 
hiring. But the master assigns as a reason why he would not make 
a contract to hire the pauper for any longer period than a fortnight ; ' 
that he expected another lad to come in a fortnight. The other lad 
did come, but he was not engaged; the pauper then continued in 
the service of Neale, nothing further having been said as to the terms' 
or the period of service. Then the question for the consideration of " 
the justices was whether the relation of master and servant was 
created between the parties, and for what period. That question 
depended on the understanding existing in the minds of the parties 
at the time. There can be no doubt that both parties understood ^ 
that the relation of master and servant was created for a fortnight in 
the first instance. If the justices thought that the master refused 
to take the pauper for a year only, because he expected another per- 
son, they might, as that person was not finally hired, taking into con- 
sideration between the pauper and the master, and the subsequent 
service presume that there was a contract for a ^e^x, TW-^ \svv^\. 
most properly have so presumed, if lV\e maalet, vtv \)^fe ^t^\.\\isX'wv^^, 

y2 



Hi >' I 



324 APPEAL TO TH£ SESSIONS. 

had hired the pau[)er without having said that he expected another 
person to come in a fortnight. If the conversation between the mas- 
ter and the pauper, omitting all mention of any other subject being 
expected, coupled with the subsequent service, would have been siif- 
ficient to raise a presumption of a yearly hiring. The justices might 
think that as the person so expected was not finally hired, both parties 
intended the relation of master and servant to continue for that 
period. I think, therefore, there were some premises to warrant the 
sessions in coming to the conclusion that there was a hiring for a year. 
The case of Rex v. Pendleton (a) is in point. There a pauper served 
a master under unstamped articles of agreement to work with him 
for three years at certain rates of weekly wages, and under certain 
covenants, after which he continued to serve his master for four years 
longer, without coming to any new agreement. It was held that the 
sessions might thence presume a yearly contract. In that case theie 
was no new argreement between the parties, and the Court inferred 
that the relation of master and servant existed. In this case the 
justices at sessions were the proper persons to judge in what charac- 
ter the parties continued together after the master had refused to en- 
gage the other person whom he expected. They have exercised 
their judgment on that point, and I thmk their decision ought not to 
be disturbed. — Littledale J. I should have drawn a different 
conclusion from the facts stated, but it was a question of fact for the 
justices to decide whether there was a contract for a year. There were 
premises to warrant them in coming to that conclusion, and upon 
that ground only I found my opinion that the decision of the sessions 
ought not to be disturbed. — Parke J. concurred. — Order of sessions 
confirmed. 

Of Evidence, 

See Rex v. Trowbridge, djite, pi. 190. Rex v. Edwinstowe, 
ante, pi. 191. Rex v. Yarwell, ante, pi. 192. and Rex v. Cole- 
orton, ante, pi. 193. 
An entry in the 211. Doe dem, Warren v. Bray, M, T. 9 G.4.— -8 B.^ C. 813. 
b^?mbUter -^Ejectment. At the trial before' Vaughan B , at the Spring assizes 
of the parish of fof the county of Worcester 1828, the question was. Whether the 
the baptism of defendant, Aaron Bray, was the legitimate son of his father? On 
a child, which the part of the defendant, among other evidence, the register-book of 
beforehTll-*^ biipUsms of the parish of Castlemorton, in the county of Worcester, 
came minister, ^^^ *^® J^^ 1776, was produced ; and it contained an entry of bap- 
orhadan^con- tism of ilaron, the son of John Bray, and Elizabeth his wife, on 
nection with the 6th of February 1776. It appeared, on cross-examination of 
$ wEd^he ro- ^^® witness, that the entry was in the handwriting of the Rev. Dr. 
ceived infonn- Smth, and that he did not become minister of the parish till the 
ation from the year 1777 ; that, during the years 1775 and 1776, the then incum- 
parish clerk, is bent of the parish was very infirm ; and that the then clerk, who 
Stt ev^Mc^^ cdndnued in office for several years afterwards, entered on slips of 
nor is the pVi- P*pw »« account of the baptisms, &c. ; and his memoranda, which 
vate memoran- had been preserved, were produced, and there was no doubt that Mr. 

Smith had made from them the entries in the register-book. It was 

(a) \5 Edit, ^AS.— *i ^oU,^\. Vi^^. 
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objected, under the circumstances, that neither the register nor the dum of the hct 
memoranda made by the clerk were admissible in evidence. The "*■**« ^y ***• 
learned Judge received them. A verdict having been found for the clerk, who wai 
defendant, a rule nisi for a new trial had been obtained, on the ground, baptism, 
that the evidence ought not to have been received. — Bayley J. 
There must be a new trial in this case. Tlie register ought not to 
have been received in evidence. Registers should be made up 
promptly, and by the person whose duty it is to make them up. The 
register of baptism, in this case, purports to bear date the 6th of 
February 1776, but it was not made up till Ju7ie 1777, aud then it 
was made up, — not by the person who was minister of the parish at 
the time of the baptism, or by a person who appeared at that time to 
have any connection with the parish, — but by one who afterwards be- 
cancie the minister of the parish. It must be taken, therefore, that he 
made this entry after the death of the minister of the parish who was 
present at this baptism. He was recording a fact, therefore, not within 
his own knowledge, but one of which he received information from the 
clerk. I think, therefore, the register itself clearly ought not to have 
been received in evidence. But, then, supposing there was no re- 
gister, it has been said, that the clerk's memoranda were admissible 
evidence to prove all the facts that could be proved by a register. 
It was not his duty to make such memoranda : they are mere private 
entries. May v. May, to which I referred during the argument, 
shews that a day-book, from which the entries in a register were 
made, i$ not admissible in evidence. The editor of BurrCs Eccl, Law^ 
after stating that case in vol. iii. page 293., makes the following ob- 
servation ; — " If, indeed, the entry in the day-book, representing the 
" plaintiflF as illegitimate, had been signed by the reputed father or 
" the mother, or made under their direction, such evidence wpuld 
'' have been admissible as the declaration of a deceased parent on a 
** question of legitimacy ; for the declarations of deceased persons, 
^* supposed to have been married, (who might themselves be exa- 
'^ mined, if ali?e,) are admissible to disprove the fact of marriage(a) ; 
" but if, on the other hand, in the absence of such proof, the entry 
** appeared to be merely a private memorandum, kept for the pur- 
'^ pose of assisting the clerk to make up the register (and of that na- 
** ture it seems here to have been considered), in that case it should 
** not be received as the original authenticated entry." The editor, 
therefore, thought that the entry in the day-book would not be re* 
ceivable in evidence in the character of a register, but that if it had * 
been signed by the reputed father and mother, it might have been 
received as a declaration of the deceased parents. In the case of 
Newhaan v. Raithhy (a), the copies of the register of a dissenting 
chapel were not allowed to be pleaded in evidence in the ecclesiasti- 
cal court, on the ground that they were mere private memoranda, 
and not copies of public documents, which are in official custody. 
So, in this case, the entries made by the clerk were mere private me- 
moranda. They were not, therefore, admissible in evidence. The 
rule for a new trial must be made absolute. — Rule absolute for a new 
trial. 

(a) Ttex V. Bramly, 6 T. R. 330. (6) 1 PUIL 315, 
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6 Geo. 4. c. 51* 

An Act for the Amendment of the Law respecting the Settlement 
of the Poor, as far as regards renting Tenements and paying 
Parochial Taxes. [22nd June , 1825.] 

Whereas the settlement of the poor has been made, in some in- 
stances, to depend upon the annual value of tenements which they 
may have rented, or upon the annual value of tenements in virtue 
of which they have paid parochial rates : And whereas the ascer- 
taining such value, in such respective cases, has given rise to very 
expensive litigation: And whereas doubts have been entertained, 
whether an act made in the fifty-ninth year of King George the 
Third, intituled An Act to amend the laws respecting the settle- $g q s c QO 
ment of the poor^ as far as regards renting tenements^ has been 
effectual for the purpose of altering the law in respect of the neces^ 
sity of proving the annual value of tenements so rented ; and it is 
expedient that further provision be made relating thereto: Be it 
therefore enacted by the King's most Excellent Majesty, by and with 
the advice and consent of the lords spiritual and temporal, and 
commons, in this present parliament assembled, and by the autho- 
rity of the same, That from and after the passing of this act, the 59 G. 3. c, 60. 
said recited act of the fifty-ninth year of the reign of King George regarding tene- 
the Third, intituled An Act to amend the laws respecting the set- ^xoii!b!^^i 
tlement of the poor, so far as regards renting tenements, shall be repealed, 
and the same is hereby repealed. 

II. And be it further enacted by the authority aforesaid. That no what shall be 
person shall acquire a settlement in any parish or township main- deemed ac- 
taining its own poor, by or by reason of settling upon, renting, or q"»"ng a set- 
paying parochial rates for any tenement, not being his or her own *®"®'''* 
property, unless such tenement shall consist of a separate and dis- 
tinct dwelling house or building, or of land, or of both, bond fide 
rented by such person, in such parish or township, at and for the 
sum of ten pounds a year at the least, for the term of one whole 
year ; nor unless such house or building, or land, shall be occu- 
pied under such yearly hiring, and the rent for the same, to the 
amount of ten pounds, actually paid for the term of one whole 
year at the least : Provided always, that it shall not be necessary to 
prove the actual value of such tenement ; any thing in any act or 
acts, or any construction of or impUcal\oti ^Tom ^xv^ ^cX o^x ^rX^^ 
or any usage or custom to the contrary nolv?ilV\s\aatfvft^. j 
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7& 8 Geo.4. c. 17. 

An Act to extend the Provisions of an Act made in the Fifty- 
seventh Year of King George the Thirds for regulating the 
Costs of certain Distresses, \2Sth May, 1827.] 

Whereas by an act passed in the fifty-seventh year of the reign of 
67 G. 3. c. 93. His late Majesty King George the Third, intituled An Act to regu- 
late the costs of distresses levied for payment of small rents, 
certain regulations are made with respect to the costs and charges 
of levying and disposing of such distresses where the sum demanded 
and Gue shall not exceed twenty pounds : And whereas it is expe- 
dient that the said Act should be amended, by extending the same 
to distresses for other causes : Be it therefore enacted by the King's 
most Excellent Majesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this present parlia- 
Provisions of ment assembled, and by the authority of the same. That from and 
J^cij®^ **^^®*" after the passing of this act, all the rules, regulations, claiises, 
t^ses for taxes Provisions, penalties, matters, and things in the said act contained, 
rates, tithes, &c! shall extend and be construed to extend, and shall be applied and 

put in execution, so far as the same are applicable and capaUe of 
being put in execution, with respect to any distress or levy which 
shall be made for any land tax, assessed taxes, poor^s rates, 
church rates, tithes, highways* rates, sewer rates, or any other 
rates, taxes, impositions, or assessments whatever, in all cases 
where the sum demanded and due for or in respect of such taxes, 
rates, tithes, assessments, or impositions shall not exceed the sam 
of twenty pounds, and in all cases where the whole of the several 
sums sought to be levied by distresses taken for different purposes 
at the same time shall not exceed the sum of twenty pounds ; and 
that such costs and charges, and no other, shall be taken and pay- 
able as the costs and charges of the levy and disposition of sach 
distresses ; and that all such proceedings shall and may be bad and 
taken ag:ainst any and every person transgressing the regulations of 
the said act in the levying or distraining for any such taxes, rates, 
impositions, or assessments, and all such persons shall be liable to 
and shall incur such and the like penalties, as by the said act are 
directed, required, and imposed with respect to persons making any 
distress for rent contrary to the directions of the said act; and 
that in any order or judgment of any justices before whom ^ny 
complaint shall be preferred in consequence of this act, such order 
shall be expressed to be made upon a complaint for the breach of 
the said recited act as amended by this act; and that the said 
recited act and this act shall be taken and construed together as 
one act, to all intents and purposes whatsoever. 

7 & 8 Geo. 4. c. 38. 

An Act for discontinuing certain Presentments by Constables. 

[21 st June 1827.] 

Whereas in some parts of England the petty constaUes of the 
several parishes have, ^lom^ ^ex^ T«cMAjt\^wyi^ been teqnired to 
appear at a petty seaavou VvAd ^xe^vo^^-^ Va «^«^. ^^^eqrkA^ i^ 
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delivery aLd quarter session for the county in which such parishes 
are situate, and to make and sign before the justice or justices of 
the peace attending such petty session certain presentments of 
various indictable and other offences: And whereas the said pre- 
sentments are attended with considerable expence and loss of time, 
and have, in consequence of modern legislative provisions, become 
useless and improper : Be it therefore enacted by the King's most 
Excellent Majesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this present parlia- 
ment assembled, and by the authority of the same, That from and ^**J??^***^^®_^ 
after the passing of this act, no petty constable shall be required at JomakemSent- 
any petty session or elsewhere to make, nor shall any high con- meDts respect- 
stable be required at any general gaol delivery, great session, or ing the offences 
general or quarter session of the peace in England to deliver any ^^^^ ^^^' 
presentment respecting Popish recusants, persons absenting them- **®^®^* 
iselves from their parish church or any other place of religious 
worship licensed by authority, rogues and .vagabonds, inmates, 
retailers of brandy, ingrossers, forestailers, regraters, profane swearers 
and cursers, servants out of service, felonies and robberies, unli- 
censed or disorderly alehouses, false weights and measures, high- 
ways and bridges, riots, routs, and unlawful assemblies, and whether 
the poor are well provided for, and the constables are legally chosen 
and sworn. 



11 Geo. 4. c. 5. 

An Act to repeal the Provisions of certain Acts relating to the 
Removal of vagrant and poor Persons bom in the Isles of Jersey 
and Guernsey, and chargeable to Parishes in England ; and to "^ 
make other Provisions in lieu thereof [19 th March 1830.] 

"Whereas it is expedient to amend the laws relative to the removal 
of vagrant and poor persons born in the Isles of Jersey and Guernsey^ 
and chargeable to parishes in England; and to make other provi- 
sions in lieu thereof; Be it therefore enacted by the King's most 
Excellent Majesty, by and with the advice and consent of the 
lord spiritual and temporal, and commons, in this present parlia- 
pient assembled, and by the authority of the same. That so.mucbof Repeal in part 
an act made in the seventeenth year of the reign of King George ^^ ^' ^* ^* *^' ^' 
the Second, intituled An Act to amend and make more effec^t^al 
the lavjs relating to rogues and vag abends , and other iil^. and 
disorderly persons f and to houses of correction, as relates to pass- 
ing vagrants to the Islands of Guernsey and Jersey ; and also, fso 
much of an act passed in the fifty-ninth year of the rejgn of^rKing 
George the Third, intituled An Act to amend the laws for the r^- 59 G. 3. c. 12. 
li^f of the poor, as relates to the removal of poor persons bom in 
Jersey and Guernsey, who have become chargeable to parishes in 
England; and also so much of an act passed in the fifth year of 
the reign of His present Majesty, intituled An Act for the pu^ish^ and5G.4.c.83 
ment of idle and disorderly persons, and rogues and vagabonds, 
in that part of Great Britain called England, as relates to the re- 
moval of poor persons born in the Isles of Jersey and Guernsey, 
stud being chargeable to parishes in England^ shall be ^ivd^N^v^ ^idx^^ 
99^ hvfeby repetded. r , v* v , ? ' . \ . 
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II. And be it further enacted, That it shall be lawful fbr two jus- 
tices of the peace, and they are hereby required, upon the complaint 
of the churchwardens and overseers of the poor of any parish, that 
any person born in either of the Isles of Jersey or Guernsey hath 
become chai^able to such parish, by himself or herself, or his or her 
family, to cause such person to be brought before them, and to ex- 
amine such person, and any other witness or witnesses, on oath, 
touching the place of the birth or last legal settlement of every such 
person, and to inquire whether he or she, or any of his or her chil- 
dren, hath or have gained any settlement in that part of the United 
Kingdom called England ; and if it shall be found by such justices 
that the person so brought before them was born in either of the 
Isles of Jersey or Guernsey, and hath not gained and settlement io 
England, and that he or she hath actually become chargeable to the 
complaining parish, by himself or herself, or his or her family, then 
such justices shall and they are hereby empowered, by an order of 
removal under their hands and seals, to cause such poor person, 
his wife, and such of his or her children so chargeable, as shall not 
have gained a settlement in England, to be removed, by and at the 
charge and expense of the complaining parish, to the place of his 
or her birth. 



6 G. 4. c. 57. 



1 W. 4. c. 18. 

An Act to explain and amend an Act of the Sixth Year oj* His late 
Majesty King George the Fourth, as far as regards the Settle- 
ment of the Poor by the renting and Occupation of Tenements, 

[30th March 1831.] 

Whereas by an act passed in the sixth year of the reign of His 
late Majesty George the Fourth, intituled An Act for the Amend- 
ment of the Law respecting the Settlement of the Poor, as far as 
regards renting Tenements and paying Parochial Taxes, it was 
among other things enacted, that no person shall acquire a settle- 
ment in any parish or township maintaming its own poor by or by 
reason of settling upon, renting, or paying parochial rates for any 
tenement not being his or her own property, unless such tenement 
shall consist of a separate and distinct dwelling house or building, 
or of land, or of both, bond fide rented by such person in such 
parish or township at and for the sum of ten pounds a year at the 
least for the term of one whole year; nor unless such house or 
building, or land, shall be occupied under such yearly hiring, and 
the rent for the same to the amount of ten pounds actually paid 
for the term of one whole year at the least : Provided always, that 
it shall not be necessary to prove the actual values of such tene- 
ments ; any thing in any act or acts, or any construction of or im- 
plication from any act or acts, or any usage or custom, to the 
contrary notwithstanding : And whereas doubts have arisen with 
respect to the intentions of the legislature concerning the occupa- 
tion of such house, building, or land by the person hiring the 
same, and concerning the amount of the rent to be paid and the 
person paying the same ; And whereas it is expedient that snch 
doubts should be removed; be \v. \3c«ite\Qt^ ^tiakXrA. h^ the Kine's 
most Excellent Majesty, b^ ^jvdvjVi^ci ^e ^N\^^«tAti<caPQsiksGXT&^ 
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lords spiritual and temporal, and commons, in this present parlia- 
ment assembled, and by the authority of the same, That fix>m and ^o person sKall 
after the passing of this act no person shall acquire a settlement in acquire a set- 
luay parish or township maintaining its own poor, by or by reason tlement by rea- 
of such yearly hiring of a dwelling house or building, or of land, j^^^„ of^a" ^ 
or of both, as in the said act expressed, unless such house or tenement, or of 
building, or land, shall be actually occupied under such yearly land, unless he 
biriing in the same parish or township, by the person hiring the shall actually 
same, for the term of one whole year at the least, and unless the ^^^J * ® 
rent for the same, to the amount of ten pounds at the least, shall 
be paid by the person hiring the same. 

II. Provided always, and be it further enacted, That where the Payment to tiie 

yearly rent shall exceed ten pounds, payment to the amount of s^"«aina * 

ten pounds shall be deemed sufficient for the purpose of gaining a settlement, 
settlement under the said recited act. 



1 & 2 W. 4. c. 42. 

An Act to amend an Act of the Fifty-ninth Year of His Majesty 
King George the Third, for the Relief and Employment of the 
Poor. [I5th October 1831.] 

Whereas by an act passed in the fifty-ninth year of the reign of 
His late Majesty King George the Third, intituled An Act to amend 59 G. 3. c. 12. 
the Laws for the Relief of the Poor, certain power is given to 
churchwardens and overseers of the poor to provide land for the 
employment of the poor to an extent not exceeding twenty acres : 
And whereas such limitation to twenty acres has been found incon- 
venient in many parishes : Be it therefore enacted by the King's churchwar- 
most Excellent Majesty, by and with the advice and consent of the dens, &c. may 
lords spiritual and temporal, and commons, in this present parlia- pro^de ^^^ ^ 
ment assembled, and by the authority of the same, That it shall and ^J^'^^ ®^^^^ 
may be lawful for the churchwardens and overseers of the poor of oTthTpoor. 
any parish to hire and take on lease, for the employment of the 
poor of such parish, any suitable portion or portions of land within 
or near to such parish, to an extent not exceeding fifty acres. 

II. And be it further enacted. That, in order to extend the Ghurchwar- 
salutary and benevolent purposes of this act, it shall and may be ?*®°*' ^^' ™*y 
lawful for the churchwardens and overseers of the poor of any ^^^stTl^nds for 
parish to inclose from any waste or common land or ground lying cultivation, 
m or near to such parish, with the consent in writing of the lord of with consent, 
the manor and the major part in value of the persons having right 
of common thereupon, signified under their hands and seals, any 
part or portion of such waste or common land not exceeding fifty 
acres, and to cultivate and improve the same for the use and bene- 
fit of such parish and the poor persons within the same, or to let 
any part or parts of the same to any poor and industrious inhabitant 
or inhabitants of such parish, to be by him or them occupied and 
cultivated on his or their own account. 

III. And be it further enacted. That the powers and authorities Power to hire 
hereby given to churchwardens and overseers of the poor shall ^^> ^^' ®** 
extend to and may be exercised by the guardians of the poor of any ^dedtoguar- 
parishes or places which are or may be incoipota\j&d ox xxmVi^^ >\\A^ 
and by virtue of an act made and passed \tv V\\^ X.n^^mVj-^iki^q'C!^^ 
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year of the reign of His late Majesty King George the Third, inti-> 
22 G. 3. c. 83. tuled An Act for the better Relief and Employment of the PooTy or 

under or by virtue of any local act or acts and by the overseers 
of all townships, villages, and places having separate overseers, and 
maintaining their poor separately. 
Provisions of IV. And be it further enacted, That the clauses, powers, and 

recited act ex- authorities, regulations, provisions, and directions, in and by the 
IdlnMl&c under ®*'^ recited act given, contained, and made with respect to the 
this act. ' providing of land for the employment of the poor, or to the cul- 

tivation, management, or disposition thereof, or to the poor persons 
employed thereon or renting any portion thereof, shall, so far as the 
same are applicable, be deemed and taken to extend to any land 
which shall be provided under this act, and to the poor persons em- 
ployed thereon or renting any portion thereof respectively. 
No settlement V. Provided always, and be it further enacted. That no poor 

to be gained by inhabitant of any parish or place, to whom any land shall be let 
lands hired. which shall or may have been or shall be hired or taken or inclosed 

under or by virtue of the said recited act or this act, shall gain a 
settlement by reason of his renting and occupying or paying paro- 
chial taxes for such land, either alone or with any other land or 
tenement. 



l8r2W.4.c. 59. 

An Act to enable Churchwardens and Overseers to inclose Land 
belonging to the Crown, for the benefit of poor Persons residing 
in the Parish in which such Crown Land is situated. 

[2Qth October 183L] 

Whereas by an act passed in the fifty-ninth year of the reign of 
69 G. 3. e, 12, His late Majesty King George the Third, intituled An Act to amend 

the laws for the relief of the poor, power is given to church- 
wardens and overseers of the poor to provide land for the empfcy- 
ment of the poor : And whereas it is expedient to extend such power, 
so as to enable churchwardens and overseers of the poor to acquire 
for such purposes portions of forest or waste lands belonging to 
the crown : Be it therefore enacted by the King's most excellent Ma- 
jesty, by and with the advice and consent of the lords spiritual and 
temporal, and commons, in this present parliament assembled, and 
Churchwardens, by the authority of the same, That it shall and may be lawful for the 
teeMunr*^av° churchwardens and overseers of the poor of any parish to inclose 
inclosecrown ^^^m any forest or waste lands belonging to the crown lying in or 
lands not ex- near to such parish, with the consent in writing of the Lord High 
ceeding 50 Treasurer or the Commissioners of His Majesty's Treasury of the 

•^'^' United Kingdom of Great Britain and Ireland for the time being, 

to be signified by^ome warrant under his or their hand or hands^ 

any part or portion of such forest or waste lands not exceeding 

fifty acres, for the purpose of cultivating and improving the same for 

the use and benefit of such parish and the poor persons within the 

same. 

Persons renting H. Provided always, and be it further enacted. That no poor in- 

suc&Iand not habitant of any parish or place to whom any land shall be let which 

tlemeou ** * shM or may have been ox Av^\ V)^ Vw^ q\ V^akeci oi Wlosed under 

or by virtue of the said tedleA aeX. ox ^vi a^X^^*^ ^gasv ^ ^k>2\^^i»Kl 
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by reason of his reutipg and occupying or paying parochial taxes for 
such landsy either alone or with any other laud or tenement. 



I Sr2 W.4.C. 60. 

An Act for the better Regulation of Vestries, and for the Appoint- 
ment of Auditors of Accounts, in certain Parishes of England 
and Wales. ^ [20th October, 1831.} 

Whereas it is expedient to provide for the election of vestries, and 
of auditors of parish accounts, in certain parishes of England and 
Wales ; be it therefore enacted by the King's most exciellent Ma- 
jesty, by and with the advice and consent of the lords spiritual 
and temporal, and commons, in this present parliament assembled, 
and by the authority of the same, That this act and the several pro- Act may be 
visions thereof shall apply to and may be adopted, under and subject a^^ptod by my 
to the regulations herein contained, by any parish or parishes in P"**"* 
England and Wales. 

II. And be it further enacted, That when in any parish certain of Manner of 
the rate-payers thereof may desire that the said parish should come adopting it in 
under the operation of this act, then and in that case any number {nJ^abitants do 
of rate-payers amounting at least to one-Gfth of the rate-payers of not assemble in 
such parish, or any number of rate-payers amounting at least to open vestry, 
fifty parishioners, may, on some day between the first day of 
December dsi^ the first day oi March, deliver a requisition, by them 

signed^ and describing their places of residence, to the church- 
wardens, or to one of them, serving for the said parish, requiring of 
the said churchwardens to ascertain according to the manner herein- 
after mentioned, whether or not a majority of the rate-payers of the 
said parish do wish and require that this act and the provisions 
thereof should be adopted therein ; and which requisition may be in 
the form or to the tenor and effect following ; (that is to say,) 

* To the Churchwardens of the Parish of [insert here the name Form of requi- 

of the Parish."] sition. 

' W E, whose names are hereunto subscribed, being rate- payers re- 

* sident in the said parish, and respectively rated or assessed to the, 

* relief of the poor thereof, jdo hereby require you the said church- 

* wardens to ascertain and determine the adoption or non-adoption 
' of an act of the second year of the reign of King William the_ 

* Fourth, chapter , intituled Ayi Act [here insert the 

* title of the act.] 

* Dated this day of in the year of 

* our -Lord ^ 

III. And be it further enacted, That the said churchwardens of > upon receipt of 
the said parish shall on the first Sunday in the month of March next requisition 
after the receipt of such requisition affix or cause to be affixed a^^^**"':*^^'^*''?*'' 
notice to the principal doors of every church and chapel within the {hn^a^nd dfaoe^^ 
the said parish, specifying some day not earlier than ten days and for receiving 
not later than twenty -one days after such Sunday, and at what -votes. 

place or places within the said parish, the rate-payers are required 
to signifjf their votes for or against the adoption of this act ; which 
yoisk shall be received on three successive days, comtcvexifdw^ «X 
ei^ of tbe clock in the forenoon, and. endxng at ^out qI ^<b «^oi^^ 
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iQ the afternoon of each day ; and the said notice shall be to the 
following effect : 

*The churchwardens of this parish [insert here the name of the 

* parish] having received a requisition duly signed according to the 

* provisions of an act of the second year of the reign of William 

* the Fourth, chapter , for the better regulation of vestries, 

* the rate-payers of this parish of [insert here the name of the pa- 

* rish"] are hereby required, all and each of them, on the 

* day of next, and the two following days, to signify 
^ to the said churchwardens by a declaration, either printed or writ- 

* ten, or partly printed or partly written, addressed and delivered to 

* one of the churchwardens at [insert here the place] their votes 

* for or against the adoption of the aforesaid act for the better regn- 

* lation of vestries by the rate-payers of this parish. 

* (signed) churchwardens.*' 

IV. And be it further enacted. That the said declaration shall be 
to the following effect : 

*l A, B. of street [or place or house] in this 

* parish of vote [for or against as the case may be,] 

* the adoption of the act of the second year of the reign of William 

* the fourth, chapter , for the better regulation of 

* vestries by this parish.' 

V. And be it further enacted, * That the said churchwardens shall 
carefully examine the votes to them delivered as aforesaid, and shall 
compare them with the last rate made for the relief of the poor of 
the said parish, and shall be empowered to call before them and ex- 
amine any parish officers touching the said votes, or any rate-payer 
so giving his vote, and after a full and fair summing-up of the said 
votes shall, by public notice according to the form and manner 
herein-after prescribed, declare whether or not two thirds of the 
votes given have been given in favour of the adoption of the said 
act: Provided always, that the whole number of persons voting 
shall be a clear majority of the rate-payers of the parish : Provided 
also, that the adoption or non-adoption of this act shall be decided 
by such number of votes as aforesaid. 

VI. Provided always, and be it further enacted, That any of the 
rate-payers of the aforesaid parish, not exceeding five together, may 
inspect, at or in the vestry room, or in some convenient place 
within the same parish, and they are hereby empowered to inspect 
the votes so given for and against the adoption of this act, at all 
seasonable times within one month after such notice shall have been 
given ; and the churchwardens of the said parish are hereby required 
carefully to preserve the said votes, and freely to permit and allow 
the examination thereof by the aforesaid rate-payers of the said 
parish at such seasonable times within the period aforesaid. 

VII. Provided always, and be it enacted, That no person shall 
be deemed a rate-payer, or be entitled to vote, or do any other act, 
matter^ or thing as such under the provisions of this act, unless he 
or she have been rated to the relief of the poor for the whole year 
immediately preceding his so voting or otherwise acting as such 
rate-payer, and shall have paid all the parochial rates^ taxes, and 
assessments due from him or her at the time of so voting or acting, 
except such as have been m^de o\\5feeotck^^\i'&>wv\.\\la the six months 
immediately preceding sue\i voUn^. 
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VIII. And be it further eDacte(^ That notice of the adoption of Notice of 
this act by any parish shall be forthwith given by the churchwardens adoption of the 
for the time being of the said parish in the London Gazette and in ^^' 

one or more of Uie public newspapers circulating in the county in 
which the said parish may be situated, and by affixing a notice of 
the same to the principal doors of every church and chapel within 
the said parish ; which notice shall be to the following effect : 

* Parish of [here insert name of parish]. 

* Notice is hereby given, That the above-named parish has adopted 

* the act of the second year of the reign of King William the 

* Fourth, chapter , intituled An Act [here insert the title 

* of the Act\ ; and that the numbers of the majority and minority of 

* votes given for and against the adoption of the said act are as fol- 

* lows ; that is to say, votes for the adoption thereof, 
' and votes against the adoption thereof. 

* Dated this day of in the year of our 

'Lord 

* (signed) Churchwardens.' 

IX. Provided always, and be it further enacted, That if the No similar 
rate-payers shall determine, in the manner as aforesaid, against the Jl^'^i*^''*!^- ' 
adoption of this act, then and in that case it shall not be lawful thwe yeare! ^ 
to make another requisition for the same purposes within three 

years after such determination. 

X. And be it further enacted. That in any parish in which public This act to take 
notice of the adoption of this act in the manner as aforesaid shall ®^* ^^ ?*' 

be so made and given, this act shall immediately become the law J'h^chlts^" 
for electing vestrymen and auditors of accounts of the said parish adoption has 
in manner herein-after mentioned. been notified. 

XL And be it further enacted. That if any churchwarden, rate- p i.- 
collector, overseer, or other parish officer shall refuse to call meet- churchwardens 
ings according to the provisions of this act, or shall refuse or neg- and others re- 
lect to make and give the declarations and notices directed to be ^"**°F *° ^^^ 
made and given by this act, or to receive the vote of any rate-payer ™®®^°g*» ^^* 
as aforesaid, or shall in any manner whatsoever alter, falsify, conceal, 
or suppress any vote or votes as aforesaid, such churchwarden, 
rate-collector^ overseer, or other parish officer, shall be deemed 
and taken to be guilty of a misdemeanor. 

XII. And be it further enacted, That on some Sunday at least Notiees of elec 
twenty-one days previously to the day of annual election of ves- tion to be given. 
trymen, notice of election, pursuant to this act, signed by the 
churchwardens^ shall be affixed to the principal doors of every 
church and chapel of the said parish, and at other usual places, in 
in the following terms : 

• Parish of [fiere insert Name of Parish]. 

* The parishioners duly qualified according to the provisions of the 
' act of the secood year of the reign of King William the Fourth, 

* intituled An Act [here iftsert the title of the act]y are hereby re- 

* quired to meet at on the day of 
< conformably to the provisions of the said act, and 
' then and there to consider of and elect fit and proper persons to be 

* vestrymen and auditors of accounts of the parish of 
' for the ensuing year : that is to say, 

* Members of the Ve.%U^ , 

' Aud\U>T^o( kc^o^xcAs^C 
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XIH. And be it further enacted. That the churchwardens urny 
summon the rate-collectors to attend them on the said day of an* 
nual election, in order to assist them in ascertaining that the pertoiA' 
presenting themselves to (vote are parishioners rated to the relieF 
of the poor of the said parish, and duly qualified to vote at the said' 
election. 

XIV. And be it further enacted, That on the day of annual efcc^ 
tion for vestrymen and auditors in any parish adopting this ad, 
each parishioner then rated, and having been rated to the relief €ff 
the poor one year, desirous of voting, do meet at the place Ap- 
pointed for such election, then and there to nominate eight rate- 
payers of the said parish as fit and proper persons to be inspectors uf 
votes, four of such eight to be nominated by the church wardeiKi, 
and the other four to be nominated by the meedng ; and after sach 
nomination the said parishioners shall elect such parishioners duly 
qualified as may be there proposed for the offices of vestrymeki and 
auditors ; and the chairman shall at such meeting declare the names 
of the parishioners who have been elected by a majority of votes at 
such meeting. 

XV. Provided always, and be it further enacted. That any fife 
rate-payers may then and there, in writing or otherwise, demand a 
poll, which shall be taken by ballot, each rate-payer delivering to 
the aforesaid inspectors two folded papers, one of which papers shall 
contain the names of the persons for whom such parishioner may vote 
as fit and proper to be members of the vestry, and the other Jshall 
contain the names of the persons for whom such parishioner may 
vote as fit and proper to be auditors of accounts : Provided always, 
that each rate-payer shall have one vote and no more for the mem- 
Ijers of the vestry, and one vote and no more for the auditors of 
accounts to be chosen in the said parish. 

XVI. And be it further enacted. That the inspectors of votes 
shall deposit the said folded lists, without previously Opefning'the 
same, in two separate sets of balloting glasses or boxes, one set 
for the vestry lists, and another for the auditors lists ; and that 
the said balloting glasses or boxes shall be closed at the time fixied 
for the termination of the voting, that is, at four of the dock of 
the afternoon of the last day of election. 

XVII. And be it further enacted. That after the close of the said 
ballot the aforesaid inspectors shall proceed to eitamine the iaid votes, 
and if necessary shall continue the examination by adjournments ftom 
day to day, not exceeding four days, <S^iciu/a^ excepted, until they 
shall have decided upon the persons duly qualified according to the 
provisions of this act who may have been chosen to fill the iafoTCMid 
offices. 

'XVIII. And be it further enacted. That if an equality of votes 
should appear to the aforesaid inspectors to be givea for- any two or 
more persons to fill any or either of the said offices, in that «ase 
the inspectors shall decide by lot upon the person or penoDB so 
to be chosen. 

XIX. And be it further enacted. That if any person do forge or 
in any way falsify any name or writing in any paper or list pur- 
porting to contain the vote or votes of any parishioner as aforesaid 
so voting for veslr^metv ox axx^Kvot^, ox ^^V^^^w^ contrivance attempt 
to obstruct or preveul iVi^ ^\rc^^% o\ %Ni<^ \x\kA^ ^\ ^<^s^^^ ihe 
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persons sq offending shall, upon information laid, and ocmviction 
before any two or more justices of the peace having jurisdiction ia 
the parisli so adopting this act, be liable to a penalty of not less 
than ten and not more than fifty pounds, and in default of payment 
thereof shall be imprisoned for a term not exceeding six nor less than 
three months ; ana any fine so levied shall be given, half to the 
informer who shall have informed against the person so offending, 
and the other half to the poor of the parish in which the said offence 
shall have been committed. 

XX. And be it further enacted. That the aforesaid inspectors shall, ^"^'*^.°°*'*^. 
immediately after they shall have decided upon whom the aforesaid vegtrymeBTaad 
elections have faUen, deliver to the churchwardens, or to one of auditors chosen 
them, serving for the parish so adopting this act, a list of the per- ^y pamhionera. 
SODS chosen by the parishioners to act as vestrymen and auditors of 
accounts; and the said list, or a copy thereof, shall be affixed to 

the doors of the churches and chapels or other places chosen for 
the purposes of public notice in the said parish. 

XXI. And be it further enacted, That if any inspector as afore- f^^/f^^ '"" 
said shall wilfully make or cause to be made an incorrect return of m^ng incor- 
the said votes, every such offender shall, upon information laid by rect return, 
any person before two or more justices of the peace having juris- 
diction in the said parish, and upon conviction for such offence, be 

liable to a penalty of not less than twenty-five pounds and not ex- 
ceeding fifty pounds. 

XXII. And be it further enacted. That in all parishes adopting ^^^°°* ^ ^ 
this Act the meeting of parishioners for the election of the vestry- 
men and auditors of accounts by the parishioners shall take place m 

the month of May in every year: Provided always, that when a 
ballot is demanded at such election the same shall commence on the 
following day, and continue for three successive days, commencing 
at eight of the clock in the forenoon and closing at four of the 
clock in the afternoon on each day : Provided also, that the day 
on which sach elections shall commence shall in the first instance be 
appointed by the churchwardens of the parishes adopting this act, 
but in every subsequent year shall be appointed by the vestry : Pro- 
vided always, that when by reason of the populousness of any parish 
the said parish shall have been or shall be divided into districts for 
ecclesiastical or other purposes, then and in that case the said votes 
shall be taken, according to the aforesaid mode of the election, in . 
some convenient place, at the discretion of the churchwardens, in 
each of the several districts of the said parish. 

XXIIL And be it further enacted, That in all parishes adopting Y«»^ *<> «>'»- 
this act the vestry appointed and elected as herein-before mentioned ^^i2^no^ 
shall, when the said act shall come in full effect, consist of a certain more than 120 
number of resident householders ; that is to say, twelve vestrymen hoiiariioldera. 
for every ptirish in which the number of rated householders shail not 
exceed one thousand ; and twelve other additional vestrymen, that 
is, twenty-four vestrymen, for every parish in which the rated 
householders shall excee^l one thousand; and twelve other addi- 
tional vestrymen, that is, thirty-six vestrymen, for every parish in 
which the number of rated householders shall exceed two thousand ; 
and so on at the proportion of twelve additional vestrymen for every 
thousand rated householders : Provided always, tha.t i^ tvo c^^«i 
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the nunber of vMtrymea shdl exceed one hundred and twenty: 
pronded always, that in any parish wherein a greater number 'of 
veBtrymen are given hj speoial act of parliament than the propor> 
tioos aforesaid will amount to, that then the number of vestryMi 
riiall temain the same as given by suoh act of parliament ; and (»»- 
Hided always, that the rector, district rectorsi, Ticar, perpetuaidi- 
rate, and churchwardens of the said parish shaU constitute a; pivt 
of the said vestry, and shall vote therein, in addition tO' the vestry- 
men as aforesaid elected under this act : Provided alvvay^ that ao 
more than one such rector or other such minister'as aforesaid, hm 
any one parish or ecclesiastical district as aforesaid, AM ex tij^ltio 
be a part of or vote at any vestry meeting. 

XXIV. And be it further enacted. That at thefirat eleotionibr 
vestrymen after the adoption of this act in any parish, on& tiiM 
of the then existing vestry, or the nearest number theieto, bat aot 
exceeding the same, shall retire from office, (such portion to be 
determined by lot,) and the parishioners duly qualified ahaii elect a 
number of vestrymen equal to one third of the vestry, to be chosen 
according to the provisions of this act ; and that on the next eme- 
ing annual election for vestrymen one half, or as nearly aa may be 
one half, of the remaining part of the first aforesaid vestry Ml 
retire from office, (such portion to be determined by iot,) and tbe 
parishioners duly qualified shall again elect a number of Testiynen 
equal to one third of the vestry, to be chosen according to the W- 
visions of this act ; and that on the next, that is to say, theoiiid 
annual election for vestrymen, the last remaining portion of die 
vestry as aforesaid shall retire from office, and the parishionerv ddj 
qualified shall elect vestrymen in like manner and number as at the 
two preceding elections, so as to fill np the vestry to the exact 
number of vestrymen prescribed by this act. 

XXV. And be it further enacted. That at every subsequent' aiimml 
election those vestrymen who have been three years m office shall 
go out of office, and the parishioners shall elect, according* to Ae 
provisions of this act, other vestrymen, to the number of we 
third of the total number of which such vestry i^all obiutiA, as 
also fill up any vacancies which may have occurred ffom deMh 
or other causes : Provided always, that any or all of the vcs- 
tsymen so gping out by rotation may be iminedkitely ei^ible fbr 
re-election. . • . • i ' 

XXVI. And be it further enacted, That Ibe vestry elect&F iiinder 
this act in any parish not within the metropolitan police tlistrot or 
the City of London shall consist of resident householders rated or 
assessed to the relief of the poor upon a rental of not less than 
ten pounds ; and no person shall be capable of acting as OAe of tbe 
said vestry unless he shall be the occupier of a house^ ]aiid,;ttae- 
ments, or hereditaments rated c»' assessed upon theaforementioaed 
mount of rental within the parish for which he is to fiervet Pro- 
vided always, that if the parish adopting this act should be widm 
the metropolitan police district or the City of London, or H €kB' ft- 
lesideat househoklers therein should amount to more* than > three 
thousand, then and in that case the vestry elected «nder this act 
shall consist of resident housdiolders rated or assessed to tiie'ieiief 
of the poor ot suc\v p«t\^ w^ciiv %i t«(v\s\ ^ tifA. Was tkaA' httj 
pounds per annum. 
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< . J^XVIL And be it farther enacted/ That from and after tke adop- Vestries ap- 
jtion of this act inanypariah, the vestry shali exercise the powers pointed after 
and prif ileges held by any vestry now existing; in:soeh parishr, and J^^ ^^^^to*''* - ^ 
tiie- authority of such ve»try may be pleaded before any justice or erdM^the a?-' 
<jii9tices of thepdaoe, or in any court of law, in jiegaid (to-sali psn^- thorityof 
£hki;propertyy or monies due, cr hokliags or oontrscls, or oliier former vestries. 
. documents of the like nature, formerly under the contcoul or in the 
teeping of the said vestry of thb said pansh ; and alt paiish officers 
. or boards'shali acoonnC to them in like nanner as tkey^harve accovM- 
ed'to the said vestry: Provided always, titat nothing in this flCt ^ ^ 
fihall be deemed^ construed, or taken to repeal, alter, or invalidale lo^^^^^ re- 
any local act for the government of any parish by vestries, or fbr garding vestries, 
ihe I management of the poor by any board >of directors and guar- divine worship, 
^iians^or for the due provision for divine worship within tha fmrish, ^•* ®*oept as 
and the maintenance of the clergy oflSciating therein, otherwise tkan *>«'^*'^«»P'«ssed. 
is by this act expressly enacted regarding the election of vestrymen 
and auditors of accounts. 

, XXVIir. And be it furth^ enacted, That all powers or duties to The acts of a 
be performed by the vestry of any parish adopting this act may be quorum of the 
exercised and performed respectively by the major part of suchTestry ^^^*7 ^^ ^'^y 
assembled at any meeting, there not being liess than five vestrymen ^*Sered m 
present at k meeting of a vestry which consists of twelve or more the acts of the 
elected vestrymen and not exceeding twenty-three, and not being vestry. 
less than seven vestrymen present at a meeting of a vestry whfdh 
consists of twenty-four or more elected vestr3nnen and not exceeding 
thirty- five, and not being less than nine vestrymen present at a 
mating of a vestry winch consists of thirty-six elected vestrymen 
otr upwards;. and all orders and directions given and all contracts 
and engagements entered into by the vestrymen present at any such 
meetmg, or the major part of them then assembled, shall be as valid 
and-eTOotnal as if the same were done by all the said vestrymen for 
tbe time being, and shall be bindmg and conclusive on all such ves- 
tryaen^ provided that the same is confirmed at the next subsequ^t 
lioeejting of tl^ vestry. 

XXUL »And be it further enacted, That in any case in which the M9«!tiii0»liot 
veatry.room of any parish in any city or town shi^l not be snffi- ^ be hel^fn. 
ctenil)^ large and commodious for any vestry meetings such meeting ^ ^ ^'^ ' 
shall :be held elsewhere within the said parish or place, but not in the 
church or chapel thereof. 

., iXXJL And be it further enacted. That at every meeting of any Me^ii|^ 
veatry^ in the absence of the persons authorized by law or (e^ustotaci electa Chair- 
to; take the xshair, the members present shall elect a chairman for '°^°' 
the ooeaskm before proceeding to other busineBS. 

; . XXXI. And be it further enacted, That the vestry of evetfy paurish Proceedings to 
edoptiog this act shall cause to be. provided and kept a proper fed6k K^°'®'®?J" 
«ar books, > and proper entries to be made therein of the names of open^tJ*in- 
•ihe several vestrymen who shall attend the respective meetings 6f ' the gpection. 
srjaitryy and of ail orders, and proceedings made or taken at «udh 
meetings ; and jali such books shall at alL reasonable thnjGd be< op^ 
to>«thft. inspection of the said vestrymen, and of sny^ pclrsoft rt^ed 
' or -ftssessed to the relief of the poor of the said parish, and of atiy 
cveditor .cm the rates of the said parish, without fee or reward ; 
and the said vestrymen, persons, and creditots, or ^w^ o^ \V\«wv, ^-^ 
aad may take copies of or extracts from sueVv \>oo\ls x«&^^\\n^'^ > 
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without paying any thing for the same ; and in case the clerk to the 
said vestry, or other person having the care of such books, shall 
refuse to permit or shall not permit the said vestrymen or such per- 
sons or creditors to inspect the same, or to take such copies or ex- 
tracts as aforesaid, such clerk or other person shall forfeit aad .pay 
any sum of money not exceeding ten pounds for every such offence. 

XXXII. And be it further enacted. That the said vestry shall nod 
they are hereby required to cause a book or books to be proyided 
and kept, and true and regular accounts to be entered therein of all 
sums of money received and disbursed for or on account. of paro- 
chial purposes, and of the several articles^ matters, and things for 
which such sums of money shall have been so received and divbucsed ; 
which book or books shall at all seasonable times be open to the 
inspection of the said vestrymen, and of any person or persons 
rated to the relief of the poor of the said parish, and of any cre- 
ditor or creditors on the same, without fee or reward; and the 
said vestrymen and persons and creditors as aforesaid, or any of 
them, shall and may take copies of or extracts from the said book 
or books, or any part or parts thereof, without paying any thing for 
the same ; and in case the clerk to the said vestrymen , or other 
person with whom such books shall remain, shall on any leasonahle 
demand refuse to permit or shall not permit the said yestryroeo, 
persons, or creditors, or any of them, to inspect the said book or 
tM)oks, or to take such copies or extracts as aforesaid, such clerk or 
other person as aforesaid shall forfeit and pay any sum not exceed- 
ing ten pounds for every such offence. 

XXXIII. And be it further enacted. That in any and every parish 
adopting this act the pari^ioners duly qualified to vote for vestry- 
men as aforesaid shall elect five rate-payers of the said parish who 
shall have signified in writing their assent to serve to be auditors o( 
accounts, which auditors shall be so elected on the first. day- on 
which the vestrymen shall be chosen after such parish shall have 
adopted this act, and according to the same forms of voting Mare 
herein-before prescribed for the election of the said vestry : Provided 
always, that no person shall be eligible to fill thesaidofiioeof asditor 
of accounts who shall not be qualified according to the provisiQns of 
this act, as herein-before stated, to fill the office of vestryman for the 
iiraid parish ; and provided always, that no person shall be eligil^eto 
fill the said office of auditor of accounts who shall be one of th^ 
vestry for the said parish ; and if any person on the day of ra^iiool 
eifectibn shall be chosen to be both a member of the vestry, j^nd an 
auditor of accounts, the said vestry at their first meeting, aft^r-soch 
election shall declare the said person incapable of acting as vestry* 
man : Provided also, that no person shall be eligible to fill the said 
office of auditor of accounts who shall be interested, either directly 
(ir' indirectly in any eoiitract, office, business, or employ, or in pro^ 
viding or siipplying any materials or articles for the parish for which.' 
hi^ IS to setve; and any .person who shall.be discovered, afisrbia 
electibn; to be so i,nterested| shall cease to be an auditor. . . 

' X^XIV. And be it further enacted, That the aforesaid auditon 

of dcc^bunts shsdl meet twice at least in each year, at the board loon 

of the vestry, and (a ma^oriiy of the said auditors being present at 

such meetmgs) 6ha\\ i^ioeeed Vo ^\iS\\. V)ci^ ^^^^xCss^ ^^ thia said vestry 

for the preceding baU ^e'Ax/m ^xeaecvc^ qH ^^n^sXtj 0«^\ ^vstiS.'^ 
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said vestry are hereby required, by their said clerk, to produce and 
lay before the said auditors at every such meeting a true and just 
statement or account in writing, accompanied with proper vouchers, 
of ail sums of money which may have come to the hands of the said 
vestry or of their treasurer, and also of all monies paid, laid out, or 
expended by them, or by any churchwardens, overseers, surveyors, or 
iPther persons by them employed, and responsible to the said vestry, 
since the last period up to which the accounts of the said vestry were 
audited ; and in all parishes in which other boards shall have controul 
over any part of the parochial expenditure, the said auditors shall 
have the same power of examining the accounts and officers there- 
of as of examinmg the accounts and oiBBcers of the vestry, and shall 
a^dit the accounts of the said boards in the same manner as they 
audit the accounts of the said vestries. 

XXXV. And be it further enacted, That the said auditors shall Auditors may 
have power to summon and call before them, by a writing for that *^*|| J^JT®"®"* 
purpose signed by any one of them, or by the clerk of the vestry of «»"• 
any parish adopting this act, any parish officer or other person or 

persons whatsoever concerned in the said accounts, and to require of 
him or her or them to attend the said auditors at any meeting or ad- 
journed meeting, and to bring with them all books of accounts, 
irritings, papers, and documents required, which may concern the 
said accounts, and to give such information as to the particulars of 
such accounts as he, she, or they shall be enabled to give ; and any 
parish officer or other person refusing so to attend, or otherwise wil- 
fully obstructing the purposes of such inquiry, shall be deemed guilty 
of a misdemeanor. 

XXXVI. And be it further enacted. That the said accounts, when Accounts to 
audited and approved by the said auditors, or by the major part of be signed by 
them, shall be by them signed in the presence of the clerk of the ^"^**<*'^" 
aforesaid vestry of any parish adopting this act, and the said clerk 

of the Testry shall also affix his signature to the same ; and it shall 
be lawful for the aforesaid auditors to subjoin such remarks thereto 
as to them shall seem meet. 

XXXVII. And be it further enacted. That the said accounts, when Accounts after 
so audited and signed, shall remain at the office of the clerk of tie *"*^**' ^.^ 
said vestry ; iand that the said accounts shall after such audit be open ^^-^^ mspec- 
and accessible for the examination, at all seasonable times, of afiy 

person rated to the relief of the poor of the said parish, and oCainy 
creditor on the rates thereof; provided always that nothing in thii; 
act t^ntained relative to the appointment and duty of auditors shall 
debar the parishioners from any remedy by them before possessed by 
the law of the land. 

XXXVIII. And be it further enacted. That an abstract of the Abstract ot 
accounts of all monies received and disbursed by the vestry in any **^^*1?'?^*® ^ 
parish adopting this act shall twice in every year, within fourteen ^Q^J^^J^ jays 
days after the same shall have been audited in manner in this act men- after being 
tiohed, be made out by the said vestry, either in writing or in print, audited. 
and a copy of such abstract shall be delivered to all person ap[Mying 

for the same, and rated or assessed to the relief of the poor of the said 
parish, such person paying one shilling for the same ; and which 
copies the said clerk is hereby required to cause to be published eithet 
ia writing or print, and distributed accotdmg\v. 

XXXIX. And he it further enacted, TVialm ^n^ \j«cv^ ^^^^fCvw?, ^"^Il^^^^ 
this act, the vestry shall cause to be made owl, otie^ ?X\ei^\. vc^ ^n'^x^j ^^^"^^ 
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year, a list of the several freehold, copyhold, and leasehold eslatn, 
and of all charitable foundations and bequests, if any, belonging to 
the said parish and under the controul of the said vestry, the said list 
to contain a true and detailed account of the place where such estate 
or charitable foundation may be situate, or in what mode and security 
such bequest may be invested, specifying also the yearly rental of each, 
and the particular appropriation thereof, together with tiie namea d 
the persons partaking of their benefit (except where avcb benefit sbaH 
be allotted to the poor of the parish generally), and to Svhat amooBt 
in each case, and also stating the name and description of the persons 
in whom such estates are vested, and the n^mes and descriptions «f' 
the trustees for each charity : Provided always, that the aforeaaid Ikt ' 
shall be open for the inspection of the rate-payer*, at the office of the= 
vestry clerk, at the same time with the accounts when andtted accord^ ■ 
ing to the provisions of this act. 

XL. Provided always, and be it further enacted, That this fid'«r ' 
any thing therein contained shall not extend or be construed to extend 
to invalidate or avoid any ecclesiastical law or conatitntion of the' 
church of Enaland, save and except so far as concerns the apfpom^' 
ipent of vestnes, or to destroy any of the rights or powerg belongiia^ 
to the archbishops, bishops, deans, or other of the clergy of the said 
established church, either as individuals or as corporate bodies, or ita 
anywise to abridge or controul their ordinary jurisdiction over or w- 
latmg to any matter or thing respecting the ramisters thcareof. - 
. XU. And in order to remove doubts as to the meaning of certfht 
words in this act, be it enacted. That the word "justice'* shall be 
deemed to mean justice of the peace; and that the words ** person^- 
and " party" shall be deemed to include any number of persdkis mt 
parties ; and that the words ^'justices of the peace of the cofinty w 
city" shall be deemed to include justices of the peace of any dimbri 
of a county, liberty, division of a liberty, precinct, county of a dty,- 
county of a town, cinque port, or town corporate; and dtatr the 
word ** parish" shall be deemed to include any liberty, precinct, town- 
ship, hamlet, tithing, vill, extra-parochial place, or any place diaib- 
taining its own poor ; and that the word " rate- payers " rfiall inelMfe 
" ley-payers ;" and that the meaning of the several words in th»^axA- 
shall not be restricted, although the same may be subsequently i^ 
ferred to in the singular number or masculine gender only. ^' 

XLII, And be it further enacted, That the words " church or ch*- 
pel," insomuch as regards the affixing of notices ashy this act diieeted; ' 
shalir be deemed to include all places of religious worshfp aecdrdiil^ 
to the forms of the established church r and that in any parish ef 
place not having a parish church or chapel as afbrteaid^ the said no^' 
tices shall be affixed to somis public building within the liriai%s-of tiie' 
said parish or place. !• 

XLIIT. Provide always, and be it further enacted, Thatnothng; 
in this act contained shall Extend to any parish not being withMOt 
or being part of any city or town, in which parish therta shatt nbtte'' 
a greater number than- eight h^ndMd persons rated as householdeni' 
and havmg pai^thfe^ rates for the lieHef of thfepoor "wHhki tbft* jc^' 
pi^edingthat m widch the^n>vi$ionii$ of this act may be dtesireditb' 
be put in ez^uti(n]t'vvltVi\nt>ie\i^«xviVi. ' ■'■•• ".; ' '^ ^' 

XLIV. And be \t tuAYiet enTifiXeat^TfeaX. <sv\% ^\. ^tn^iV^dttttiMi 
and taken to be a pubWc wiX> ^xA AaSX \» v^^\&\^^ Xidi.^ 
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as such bj all judgeSi justices, and others, without the same being 
specially pleaded. 



2 W. 4. c. 42. 

An Act to authoriae {in Parishes inclosed under any Act of Pat" 
Hatnent) the letting of the Poor Allotments in shall Portions to 
industrious Cottagers, [\st June 1832.] 

Whereas in parishes inclosed under acts of parliament there are in 
many cases allotments made for the benefit of the poor, chieilj 
with a view to fuel, which are now comparatively useless and unpro- 
ductive : And whereas it would tend much to the welfare and hap- 
piness of the poor if those allotments could be let at a fair rent and 
in small portions, to industrious cottagers of good character while 
the distribution of fuel might be augmented by appropriating the 
said reots to the purchase of an additional quantity ; be it there- 
fore enacted by the King's most Excellent Majesty, by and with the 
advice and consent of the lords spiritual and temporal, and com* 
moos, in this present parliament assembled, and by the authority of 
the same. That it shall and may be lawful for the trustees of the Tmstees and 
said allotmentSy together with the churchwardens and overseers p^"^'* officers 
of the poor, in parish vestry assembled, and they are hereby re. J^Jb'eJfm' 
quired, to let portions of any such allotment, not less than one let portions^f 
fourth of a statute acre, and not exceeding one such acre to any poor allotmeDis 
one individual, according to their discretion, as a yearly occupation ^ industrious 
from Michaelmas to Michaelmas^ (and at such rent as land of the ^"^^^"* 
same quality is usually let for in the said parish,) to such industrious . 
cottagers of good character, being day labourers or journeymen 
legally settled in the said parish, and dwelling within or near its 
bounds, m shall apply for the same in the manner herein-af^ men- 
tioned. 

II. Pfovided also, and be it further enacted, That the person. .X^and to be 
hiring the «ame shall be held bound to cultivate it in such a manner fl^ly cultivated. 
as shall preserve the land in a due state of fertility. 

III. <And be it further enacted. That for the purpose of carryiiig,;Vestry tobe 
this act into effect a vestry shall be held in the first week in Sepr .^^^^ anaualiy 
tember in every year, of which ten days notice shall be given in *° 'p^^JIL 
the iisaal mcmner, at which vestry the trustees of the said ajiotr.^ ^^^ 
ments may attend and vote, if they shall so think fit, and at which ,' 

vestry, or some adjournment thereof, any industrious cottager ,of : 
good character who may desire to rent such portion of land as- ^ 
afoFesaid may apply for the same; and the said vestry are hereby :; 
required, takmg mto consideration the character and circumstanpecf... 
of the applicant, to determine the case, either by rejecting bis Ap- 
plication, or by making an order that he shall be permitted to ., 
occvpy SHch portion of the poor allotment, being not less than one 
foaithof a statute acre nor exceeding one such acre^ as the said 
vestry in -their discretion shall determine, and upon the terms herein- 
befom eaacted ; and the said order of vestry shall be held to all Order of vestiy 
intents and^purposes to be a sufficient title and authority to such **> autl»onze 
applicant to enter into the occupation of %msS^ \^tv^ ^V. ^^ xvc^fc ^-'^'^^^^'**^* 
thereia appointed. 
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^^^' shall be reserved and payable to the churchwardens and overseers of 

the poor, on behalf of the vestry, in one gross sum foir the whole 
year,' and shall be paid to one or either of them at the end of the 
year's occupation. 

• V. And be it further enacted. That if the rent of such portioQ 
of land shall at any time be four weeks in arrear, or if at the end 
^f any one year of occupation it shall be the opinion of the vestry 
that the land has not been duly cultivated, so as to fnlfil the useful 
and benevolent purposes of this act, then and in such case the 
obnrchwardens and overseers of the poor, or any or either of them, 
#ith the consent of the vestry, may serve a notice to quit upon the 
oceopier of such portion of land ; whereupon the said occupier 
shall deliver up possession of the same to the churchwardens and 
■overseers aforesaid, or any or either of them, within one week after 
the said notice has been duly served upon him. 
. VL And be it further enacted. That if any person to whom such 
^f^'f^lleOTdi" P^^^*^ ^^ ^*^^ ^8 aforesaid shall have been let, for his or her own 
hcldover,^ ^ occupation, shall refuse to quit and to deliver up possession thereof 
summary'pro- when thereto required according to the terms of this act, or if any 
cess. other person or persons shall unlawfully enter upon or take Or hold 

possession of any such land, it shall be lawful for the churchwardens 
and overseers of the poor, or any or either of them, to exhibit a com- 
plaint against the person so in possession of such land before two of 
His Majesty's justices of the peace, who are hereby authorized and 
required to issue a summons, under their hands and seals, to the 
person against whom such complaint shall be made, to appear before 
them at a time and place appointed therein ; and such justices are 
hereby required and empowered, upon the appearance of the defend- 
. ant before them, or upon proof on oath that such summons has been 
duly served upon him, or left at his usual place of resideoc^. or if 
' there should nave been any difficulty in finding such usual place of 
residence, then upon proof on oath of such diffieultv, and that such 
V ' sufiuaons has been affixed on the door of the parish churdh of the said 
' -ppurishr in which such land is situated, and ill any iextra^porochial 
.-■place' on some public biiilding or other conspibuous place tberda, to 
•'"'proceed to hear and determine the matter df such conipldint.'aiik! if 
.it'ihia shall find' and adjudge the same to be true, then by 'warrant 
d:<[Kn0ertheir hands and seals to cause possession of the laiid- in tjueMion 
ivtbbe delivered to the churchwardens arid overs^rs of the pooir, 'iw to 
'.iJ:aoBk« of them. - < ■•l^-- 

Arrears of rent on! VII, And be it further enacted. That all arrears of rent'fer. Ibe 
'.'^ow tofee ft^ -l^lsaid 'portions of land shall be recoverable by the churchw8Misti9and 
covered. j,, ©vsweers of the poor, or any of them, on behalf of the vestry,' by 
;.i application to two of His Majesty's justices of the pelaide m Mity 
':;8tSB|eiM^ assembled, wha shall thereupon summon the party eom- 
j' plained- against, and after hearing what he has to allege, should tiiey 
^< find any reht to be due, they are required to issue «i warrant aoder 
I: their bands and seals to levy the same upon the goods and diattdsof 
"tire pa'son fn>m whom the daid rent shall be dUe and owiflf|^. 
;^]^|^i£on pn. ;;1^1IL Arid be-it further enacted, That the rent of the said poMbos 
'^r l^.,, u,!f ''»-^oi land'sh^l be appltod by the vestry in the purchase of fua, to be 
; ud^tributed in^ the'whil^ '^^^ow^^tcv^^ ^^ yy^ ^j^an&hionef^ Iq^y 
settled and resident h\ ot ivfeat A\v^^«A^«fv^. ^ r ^ 
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IX. And be it further enacted, That if any of the said allotments Power to ox- 
shall be found to lie at an inconvenient distance from the residences change, for 
of the cottagers, it shall be lawful for the vestry^ by an order made 5^^^^" 
to that effect, to let such allotment, or any part thereof, for the cotugers. 
best rent that can be procured for the same, and to hire in lieu tfaere- 

of, for the purposes of this act| land of equal value, more favourably 
situated. 

X. And be it further enacted. That no habitations shall be erected No habitations 
OQ. the portions of land demised under this Act, either at the expence to be erected, 
of t]be parish or. by the individuals renting the same. 

Xi. And whereas by two acts of the first and second years of the Extending 
reign of His present Majesty, intituled *^ An Act to ameTid an Act powers and pro- 
ofthe Fifty-mnth Year of His Majesty King George the Third, for "^i^Wi 
the Relief and Employment of the Poor" and the other intituled, w. 4. e. 42. 
*^An Act to enable the Churchwardens and Overseers to inclose and c. 59. 
Lands belonging to the Crown, for the Benefit of poor Persons re- 
siding in the Parish in which such Croum Land is situated,** power 
is given, under certain restrictions, to inclose any quantity not ex- 
ceeding fifty acres of waste laud and crown land respectively, for the 
use and benefit of the poor ; be it further enacted. That in any parish 
where such inclosure shall exist or shall hereafter take place, or where 
land shall in any other manner be found appropriated for th^ general 
benefit of the poor of any parish, then and in such cases the powers 
and provisions of this act shall be held to apply, in so far as the same 
may be found applicable. 



2 & 3 W. 4. c. 96. 

An Act for the better Employment of Labourers in Agricultural 
Parishes until the Twenty-fifth day of March One thousand 
eight hundred arid thirty -four. [9ih August 1832.] 

AVhereas notwithstanding the many laws in force for the relief and 
em|ioyment of the poor many able-bodied labourers are frequently 
entirely (destitute of work or unprofitably employed, and in many in- 
stances receive insufficient allowance for their support from the poor 
rates : And whereas the mode of providing employment for the poor 
which may be expedient in some parishes may be inexpedient in others, 
and it may therefore be desirable to extend the powers of parish 
vestries in order that such a course may be pursued as may be best 
adapted to the peculiar circumstances of each parish : And whereas 
by an act passed in the fifty-eighth year of the reign of His late 
Majesty ELing Gegrge the Third, intituled An Act far the Regula- 58 G.3.«. 69. 
turn of Parish Vestries, provision is made to regulate the maoBer of 
voting therein : Be it therefore enacted by the King's most excellent 
Majesty, by and with the advice and consent of the lords spiritual 
ana temporal, and commons, in this present parliameot assembled, 
and by die authority of the same. That from and after iQie first day of Agreements 
October next^ whenever at a, meeting of a parish viest£y,'Conveaed madeinvestiy 
according to the provisions and directionsof. an act passed iitfthe and approved 
fifty-eighth year of the reign of King Geoj^e the Third, intituled' ^^JSJ^d^' 
An Act for the Regulation of Parish Vestries, a majority of three the rate payers, 
fourths of the rate payers of. any parish, townaliii^^ h\LV^ asi ^W& 
maiDtaiDiDg its own poor,, the. votes. bein^ lakt^ «cc»t!iiKSfi^ 
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provifiiooft of the said act^ shall come to any agreement solely for the 
^ " puTpose of employiog or relieving the poor of sach parish^ township^ 
' vill, or place, such agreement shall forthwith be reduced into writbg', 
and shall be submitted to the justices of the peace assembled at tbe 
petty sessions then next holden in and for the division, hundred^ or 
ridbg in which the said parish, township, vill, or place tfbalt be 
situate ; and in case such agreement shall be approved of by a ma*. 
> J jority of such justices at such petty sessions, such approbation shall 
be. signified by their signatures thereto; and such agreement i^all be : 
' binding on the contributors to the poor rates of the said parish, 
township, vill, or place for any period not exceeding six tsalmdar 
months, as mav be specified in such agreement. 
Appt«l to the n. And be it further enacted, That if any person shall think \amr 
quarter QMsions* self, herself, or themselves aggrieved by any thing done in pnrsuonoe 

of this act, then and in every such case he, she, or they may appeal 
to the general or quarter sessions of the peace to be holden for the 
county or district where the cause of complaint shall have arisen, at 
their next ensuing meeting ; and the justices in such sessions as* 
s^nbledare hereby required to hear and determine the matter of suck 
appeal, and to make such alterations in such agreement, and to 
make such order therein, and to award such costs, as to them shall 
seem just and reasonable, and by their order and warrant to levy sodi 
costs by distress and sale of the goods and chattels of the party made 
liable to pay the same ; and every order and determination of tne said 
justices upon such appeal shall be final and conclusive on all parties 
concerned, and shall not be removed or be removable, by certiorari 
or by any other writ or process whatsoever, into any of His Majesty's 
courts of record at Westminster or elsewhere ; but in case any appeal 
shall appear to the said justices frivolous or vexatious, then the said 
justices shall cause such costs to be paid by the appellant or appellants 
as to them shall seem reasonable, and such costs shall be leviedm 
manner aforesaid. 
Agreement to III. Provided also, and be it enacted. That nothwithstandia^ 

be acted upon notice of appeal against any such agreement so a^^roved of by. soeb 
"'Ikte^^^eT*^ justices at their petty sessions, or against any part thereof^ audi 

agreement shall and may be acted upon in such and the like mamm : 
as if no such notice of appeal had been given, until such appeal ^att 
jiave been determined by such justices at such general orquartar ' 
session I and such justices may, in case they shall think right, awafd 
such damages to be paid out of the poor rates of sudi paiMi,. town- 
~ ihip, vill, or place concerned in such appeal to the person. or peraou < 
^kggrieved. 
Act not to lV» And whereas in many parishes, townships, vills, and plaqes k 

sanction the has been the custom to pay to labourers and others lessf than the ! 
making up de- .^qhuqq rate of wages for their labour, and to make up the deficiency 
wa^sf ^ ^'^^'^ ^^ P^'^ rates; be it therefore aiacted. That nothing: henia. 

' contamed shall extend so as in any way to l^alize or sanctioiii'.avji: ^ 
suck proceeding. . ^. y. 

Rates not to be V. Provided also, and be it enacted, That it shall not bebyrful 
applied for pay- for the churchwardens and overseers of any parish, township, vill, or 
ment of labour place to disburse or expend any money raised for thct relief of tbf 
outafpurtsb. p^^^ ^^ ^^^^j^ parish, towf\shi|^, vill, or place, in the employmoit of 

any person or peraons in an^ o\)tve\ ^m^^Xx^'irN^CN^^N^^ oc \ibce, ia 
any agricultural labour, ot \tv «^tv>3 oiOaftx HJO^'^XkaXw^^^* 
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VI. Aitd be it farther enacted, Tbat this act shaU not extend tib Act not to ex- 
any cUy or town containing more than one parish, nor to any paridi/ ^^ *° certain 
towmshtp, viU, or place wliere the rates for the relief of the pooir ^ '* 
shall not exceed five shillings in the pound on the fuU or rack rental 

thereof. 

VII. Provided always, and be it enacted. That all the directions Act to extend 
heretri contained shall extend and be construed to extend (save and ^ *W parishes 
except as herein excepted) to all parishes, townships, vills, and for^*^*^^ ^l^C 
plaees having separate overseers of the poor and maintaining their ha^ng separate 
poor eeparat^y; and all the directions and regulations contained Overseers, 
(save and except as aforesaid) shall extend to all vestry meetings 

which may by law be holden by the inhabitants of such parish, town- 
ship, Till, or place. 

VHL Provided nevertheless, and be it enacted, That nothing in Nothing herein 
this Act contained shall be construed to alter, abridge, or affect any toaffect22 G. 3. 
of the provisions contained in an act passed in the twenty-second ^' ^^' 
year of the reign of King George the Third, intituled An Act for the 
better relief and emplo^ent of the poor, 

IX. And be it further enacted. That this act shall commence and Commencement 
take ^ect from and after the first day of October next, and shall of act. 
continoe in force until the twenty-fifth day of March one thousand 
eight hundred and thirty-four. 



3&4W.4. C.30. 

An Act to exempt from Poor and Church Rates qll Churches, 
Chapels, and other places of Religious Worship. 

[24fA /t«fy 1833.] 

Whereas it is expedient that churches, chapels, and other places 
exclusively appropriated to public religious worship should be exempt 
from ihe payment of poor and church rates : Be it therefore enacted 
by the King's most Excellent Majesty, by and with the advice and 
coBsent^the lords spiritual and temporal, and commons, in thti^ 
present fiarliament assembled, and by the authority of the same, 
Tbat froim and after the first day of October one thousand eight hun- ^^ persons 
dredr and thirty-three no person or persons shall be rated or shall be Hable to be 
liable to be rated, or to pay to any church or poor rates or cesses, for rated for places 
or in respect of any churches, district churches, chapels, meeting exclusively ap- 
honies; oVpremises, or such part thereof as shall be exclusively af^ ffi^'i^fe 
propriated to public religious worship, and which (other than chtirches^ worship. 
district ohurohes, and episcopal chapels 6f the established church) 
shall be duly certified for the performance of such religious worship ' ' ' 

accovdtng to the provision of any act or acts now in f>rce : Provid^ Proviso irtssp^^- 
always^ *that no person or persons shall be hereby exempted fVom any ^& '^^JSu- 
siiek rates or cesses for or in respect of any parfa of such churfches, ^J,^^^^!^ 
district churches, chapels, meeting houses, or other premises which ^^ ^ 
are not' SO' exclusively appropriated^ and frexn which parts not so ex- 
clusively appivypriated such person or persons^shall receive any rent or ' 
rents, or shall derive profit or ad vantage^ \ \ , 

II. Provided always, and be it enacted. That no person or per- Persons not 
sons shall be liable to any sudi ratea ot ceaiieft VKfi»>\%& V^sfc ^^^Vt^^nrt^^kw 
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became part of churches, diBtrict churches, chapels, meetings hoiues, or other pre- 
pmniiei may be mtses, or any vestry rooina beloQgbg thereto, or any p:^ thortoT, 
nudfoiicboal*. ma^ be used foi iSWxfay or infant schods, orfor^'chBTitable e(hi- 
cation of the poor. 



3&4 W. 4. C.40. [ 1^' - ^ 

An4-ct to repeal certain Acts relatuig to tiwJiemovalofpew 
Persons horn m Scotland antl Ireland, andcftar^eifrteio-PM-Ma 
in England, and to make other Provieions inlieutherkafi iHtAI 
thejirsl day of May, One thouiand eight hundred and tiiirty-^i^; 
and to the end of the then next Session of Parlictwtenf, ■ 

[I4tk AuffKst isa'i.] 

Whereas it Is expedient to amend the latTs rdaUve to the iemo*al of 

poor persona born in Scotland and Ireland, the Isles of' Man lat 

Scillt/, and chargeable la paruihei in Engiatul, and to make olhec 

■ . ■ ■• roQTiuons io lieu thereof: Be it therefore «iacted by the King'tmBtt 

Excellent Majesty, by and with the advice and consent of tJukirii 

spkitnat and temporal, and commana, in this pnsseat parliaineDt »• 

SomiKbof semhied, and by the authority of the saoie. That from and aAerfte 

17C2. C.6. , first day of January, one thousand eight hundred and thirty-four, m 

69 G. a. e. IV much of an Act passed in the seventeenth year of the reign of Kigg' 

*' ^t^to'tbe' ^^°^9^ ^^ Second, intituled An Act to anUttdand make mtare e0kv 

lemovdofjMNir '""^ the Laws relating to Rogues and Vagabonds, arid other iib 

wnoni bom in atld disorderly Persons, and to Houses of Correction, as rdatesU 

Scotlmd and passing vagrants to Scotland and Ireland, and the Isi^ of Mom. uA 

M™' '*" Scilly; and also so much of an Act passed in the fifty-ninth ywirrf 

"^ the reign of King George tlie Third, intituled An Act to anUmllte 

Laws for the Relief of the Poor, as relates to tha reBioral at'^Uot 

pciisoos bom in Scotland and Ireland who have become chaigeaUiM- 

^a^ei ia England ! and also so much of an ^ct passed inttietftk 

year* of the reign of His late Majesty King Georgt the Fourthyintli'' 

V ly .ti^u'i^d An Act for the vanishment of idle a»d diemderly tPeredki, 

, . .-i.,.and Rogues and Vagabonds, in that part q/* Great ' BnttaiD eojM' 

■:.«■ ' England, as relates to the removal of poor penooH bom.iiii&attet' 

""."; sMii Ireland, and being chargeable to parishes in .£^iam£,.riiaU^bt! 

and the same are hereby repealed. i v j .-nnn" 

Jinticci at ees- 11. And be it fiiilher enacted, Thatfrom and atlttr the.Hud-;Srtf' 

lions rosy order day of January one thouaaod eight hundredand thirty-faiir itidwU' 

""l^'d' Y*^* ^ lawful for two justices of the peace, and they .are henbj'aiitlio>>' 

diureable poor "^*^ ^^^ required, upoh the complaint of the chivchwan^s-aoA' 

bomiDScoilaDd overseers of the poor of any parish, township, or other pJaca nuiil»^' 

(ulrelantl, &c. taining its own poor, tliat any<peraon bom in Scotland or Irelud^ 

"^3^°^ or in the Isle of Man or SdUy, hath become chaigeabie to Hilb^ 

!^^^£^™"^ parish, township, or other place mvntaining-.ita ovto poor, by hiaietf' 

or'heriseir, or his or hcf family, to cauw such person to be brongfat 

befbns. them, and.to ax^nune such person and anyother witnnsor 

witoesseS on oath touching the place of the birth or last legal laUlc-' 

,,;.,., ,,-ment of every such p^rsoo, and. to.JBquka whether he w she, oit aD^ 

■.^ .i-n^rtr.af^'a pr. bs^ -chil^en, lMtlv.qtbaw gained Rny;se*ttennni.in'lk«" 

■■ ^'' ^rt.of (j>eUiuU4^TOE*W»*:^i^^'*9l«w4'i »»i*.xVA»U.be:foaK» 

by siich jiii^ces that tU« ^laoa to \ao>>^v\x^« '^!«s&^i«&\Mn''% 
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either Scotland or Irelaitd, or the Isle of Man or Seilly, and hath 
not gained any settlement in Ettglahd, and that he or uie hath ac- 
tually become chargeable to the cotnpltdnjng parish, township, or 
other place maintaining ita own poor, by himself or herself, or bis 
or her family, then such justices shall and they are hereby empowered, 
by an order of removal under their hands and seals, m the form in 
the schedule hereunto annexed, to cause snch poor person, his wife, 
and such of his or her children so chai^eable, aa shall not have gained 
a settlement in Engiand, to be renmred, bj sea or hind, In such 
manner as may have been directed by the justices at quarter sessions 
assembled in and for the county, ci^, borough, town COTporate, 
division, or liberty in which tbe said parish, township, or other 
place maintaining its own poor may be situate, by and at the charge 
and eicpence of the complaining parish, to Scotland or Ireland, or 
the Isle of Man or Scilli/ respectively, according as such poor per- 
aon, or his or her family, shall bebng to Scotland, Ireland, or the Bipenee ta be 
iAa of Man or Sdlly, the charge andexpence whereof shall be re- ™p«d ly 
paid, in manner herein-after mentioned, to such complaining parish, ""^^ "^i'" 
township, orotherplacemaintaiDingits own poor, out of the county i^g p^" ?»""* 
rate raiaed and levied in the county, city, borough, town corporate) niuate. 
division, or liberty iu which such parish shall be situate. 

< III. And be it further enacted. That the justices of the peace of Jiuti<» *t 
every county, riding, city, borough, tOWn corporate, division, or ^"'^^1?'***' 
liberty are hereby aiithoriied and required, at the general or quarter .hill^Sire^ 
sessions of the peace holden m and for inch county, riding, cityj moTSd. 
borough, town corporate, division, or liberty nest after the passing^ 
of-thia Act, .or some adjournment thereof, and from time to time ^ 
thereaf^, at then- general or quarter sessions, or adjoummeiit thereof, 
t»idiroct in what manner, and whether by sea or land, orpartofthe 
way by land and part by sea, such poor person, his wife and child ot, 
children, renKvrable under the provisions of this act by the church- 
vfturdenamduveiseersof any parish, township, or place maintainhi'j ^ 
ttiS. Own poo* within such county, riding, city, borough, town hot'^f^ 
^atei^ditilb^; orliiwrty, shall be removed. "'' 

iV. Atid'be it further enacted, That the justices of the peace of Jusiices at _ 
every -coanly, ' tiding, city, borough, town corporate, division, or ,^"i'™r»e»™'» 
lifaosyslWdland may and ttrey are hereby required, at the general or ^™fi,r^^™nB 
quarter sessions of the peace to be holden iti and for such county, ihisaci into 
riding, city, borough, town corporate, division, or liberty next after execution. 
thapaMiag.of this act, or some adjournment thi^rEof, and from tiiiie . , ! ,. 

td: time' thereafter, at their general or quarter sessions, or adjourn- 'i!!,V».i', 
men t thereof, to make such orders, rules, regulations, and directions w . 

for.the more efiectually carrying the provisions of this act into eSecu-, ""^l "'5' 
tion as ihey in their discretion shall think proper; which 'xis'S.etii ,-i" r.. 
ruleot ragulalioBs, wd directions shnll from tinte to time be otisei^ra'' <^,':>>. 
and sulmiitted to by all justices of the peace ; irv^eetsi chlirt!n-| ■.'■ 

wardcost con9tablea,»od other ■porBonseoiMerWed in or diai^;ed'Witi(i*| 
the removal of such poor person, his ■wife;childtfr children aB^fciJ^^' 
saidr within such county, riding, «Kyi M^Ytt^h,' toWn coT^jtonite^']^' 
diviiiva, or liberty. '■■.-. j.,'.] ;'ili ;,Jl?^■■. -.•■.. •■■■■■ ■' 

..V,, Andbeitfarther<m«ediTRlBt'[rf'«Jse't!»'e&ul*hwUHefasaiia.'*l>>|J<'>- 
ovBWeeraoftlie|ariih, township, OT-)pla«!«'ttAintiAitilgJtsowit' tioor, ^^^^^^ 
one whose <!owplaint'siKfaordW'ofr^ii(()Vti'^tin\M%i^ia%S(^«tits^, m^Gwiav^'^ 
shall bn'ng or send to the cleric of the peace ot t,c«m Ac^ <s^ "fltifc cHas!qi««- 
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tionAty, riding, city^ borough, town tM)T{K}ratef dmiton/ or Hbttty 
in which sach parish, township, or plaice BMontaining itB <>wii pjxir 
shall be situate, snch' order of removal, adcompanfed with W iidi- 
davit sworn before some justice of the peace of such connty, ri(9%, 
Oity , borough, town corporate, dirision, or liberty^ (who is heid^ 
authorized to administer the same,) of the amount of the'expiUteei 
bond fide incurred and paid by such churchwardens and Ov^rseersym 
account of the removal of such poor person^ his wife, child 'or cfiil- 
dren as aforesaid, and also a statement of the sevetal items comprised 
in such amount, such clerk of the peace or town clerk is hereby re- 
quired to lay the same before the justices of the peace assembled at 
the quarter sessions, or adjournment thereof, held in and iot st^b 
county, riding, city, borough, town corporate, diyisioh, or liberty, 
next after he shall have received the same; and the said justices so 
assembled as aforesaid are hereby authorised and required to order the 
amount thereof to be paid out of the county rate raised and levied Id 
such county, riding, city, borough, town corporate, division, or 
liberty ; provided that on the removal of such poor person, his wife, 
child or children as aforesaid, the orders, rules, r^ulations, and 
directions of the said justices, made as herein-before mentioned, hare 
been duly complied with. 
Howexpenoes VI. And be it further enacted. That all such charges fiind expenses 
tobedefrijed as aforesaid, which shall be properly and reasonably made for the 
of remofiDg purposes aforesaid out of any such parish rates within the City of 
wthiSn^doQ^ London^ shall by such parish or extra-parochial place maintainmg jts 

own poor,* or parish next adjoining to such extra-parochial place, be 
charged against the said city of London^ and being audited and 
allowed by the justices of the said city of London as^mbled at any 
quarter sessions or adjourned sessions of the peace in or for ^ said 
city of London^ shall thereupon by the Chamberlain of the said city 
of London be repaid to the overseers or guardians of the poor of tbe 
said parish or extra- parochial place maintaining its oWn poot^ t)r 
parish next adjoining to such extra-parochial place, for thq benefit 
thereof; for which purpose a rate or assessment shall be niMehy 
the order and under th6 authority of such justices of the said q^if of 
' London, in the several wards of the said city of London, at spch 
time or times as such justices shall think fit, in the same ma)^ 
and with the same powers and authorities as the rate^ for the. t^ 
of the poor are made in the said parishes and extra-parocmfil plab^; 
and the powers and authorities contained in the several acts tsf par- 
liament Tor making and collecting rates for the relief ityf the p6oJI^, wil 
be and the same are hereby extended to this act. • ' 

How expences VIL And be it further enacted, That in any city, boroogh,' town 
to be defrayed corporate, division, or liberty which does not contribute toi the 
wben parish is county rate, or in which no county rate shall be nmde, raised, or 
ciS*&c°nof levied, the charges and expences paid for the purposes aforesaid by 
contributing to the parish or parishes within such city, borough, town corporateT 
county rate. division, or liberty as aforesaid shall be allowed by the justices of the 

peace for such city, borough, town corporate, division, or liberty as 
aforesaid, at any quarter sessibns or adjourned sessions of the peace, 
and paid by the- order of such <justioes to the churckwardeas^or 
overseers of iBiie ^9601 k& ^e yansh or parishes within such* dty, 
borough, town coc^tate) ^vnswin, oitX^xV^^ Sct^^^udh which pot- 
poses a geneT^ T«Xe ox aase«snie»X ^wjJ\\sfcWft^\»^ ^^ ^s^ssl ^ 
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under the authority of such juAtioos in the pariah or parishesy if more 

ti^an one, withiu such city, borough, town corporate, diviaioDj or 

liberty^ at such time or times a& such jufitices shall thuik fit, in the 

.flame manner and with the same powers and authorities as the nytes 

,bt the relief of the poor are made in the parish oi parishes of such 

; (dty^ hprough, town corporate, division, or liberty; and the powers 

^aud authorities contained in the several acts of parliament for 

I nuking and collecting rates for the relief of the poor shall be and 

• the same are hereby extended to this act for the making, raising, 

levying, and c<^lecting the said rate. 

VIII. And be it further enacted, That this act shall continue in Term of act. 
force until the first day of May one thousand eight hundred and 
thirty-six, and to the end of the then next session of parliament. 



SCHEDULE. 



Form of Order of Removal. 

To the Constable of the Parish of in the County 

of . 

^ Whereas complaint hath been made by the church- 

fo wit, 5 wardens and overseers of the poor of the [parish, town- 
ship, et cetera, as the case may be] in the said county of 

unto us, whose names are hereunto set and seals affixed, two of His 
Majesty's justices of the peace acting in and for the said county 

(one being of the quorum), that a person bom in Scot- 

. land [or Ireland, or the Isle of Man or Scilly,] hath become and is 
• now actually chargeable to the said [parish, township, et cetera, as 
ihe case may be]: And whereas upon examination of the said 
—-*—«— taken upon oath before us (which examination is hereto 
annexed) it doth appear and we do adjudge, that the said -«* <■■■ 
hath' not gained a settlement in England, and that he hath a wife 

named ■ > " and children, videlicet, -. — — 

neither of which children have gained any settlement in England : 
These are therefore to require you the said constable of 



. aforesaid^ in the county of ■■■ ■■ aforesaid, to convev the said 

, .1 . i , < _ his wife and family aforesaid, to Scotland [or.Irelandy or 

the Isle of Man or Scilly], m the manner directed by the justices of 

the ^d county of — ■ in pursuance of the provisions of a 
i.cortain act made and passed in the fourth year of the reign of King 

William the Fourth, intituled [here set out the title of this act."] 
, Given under our hands and seals this — . ■ ■ ■- day of ■ ■' 

in the year of our Lord one thousand eight hundred and thirty- ' 

[Here copy the regulations^ et cetera, of the justices at 
Sessions f as applicable to the removal of the party* 



Form of ^Examination. 
I The examination of ' ■ taken on oath before 



to wit. $ us, ■■ ■ ■ two of His Majesty's justices 

oi^the peace acting b and for the [^countj,^ iidvagV c*^'*^^^'^^*^^^ 
tawD corporate, division, 6r Kberty'J aforesaid, €tiT& — ^«^ ^^ 
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■ in the year of our Lord one thousand eight hundred and 

thirty who on oath saith, that according to the best of 

[his or her] knowledge and belief [he w she] was born in , in 

that part of the united kingdom called Scotland, [or Ireland, or m 

the Isle of Man w Scilly,] which [he w she] left about '- — 

years ago, and hath done no act whereby to gain a settlement in 
that part of the united kingdom called England, and hath actually 

become and is now chargeable to the [parish] of = in the 

[county, township, et cetera, as the case may 6c] of ^ [and 

that he hath a wife named ■ and children, neither 

of which children have gained a settlement in England]. 
Sworn the day and year first ) 
above written, before us, > 



3 & 4 W. 4. c. 63. 

An Act to render valid Indentures of Apprenticeship allowed onfy 
by two Justices acting for the County in which the Parish fnm 
which such Apprentices shall he bound, and for the County in 
which the Parish into which such Apprentices shall be bound, 
shall be situated ; and also for remedying defective Executions 
of Indentures by Corporations. [28th August 1833.] 

Whereas by an act passed in the fifty-sixth year of the reign of his 
56 G 8 c 199 ^^^ Majesty King George the Third, intituled An Act to regulate 

the binding of parish apprentices, it is amongst other things enacted, 

that in all cases where the residence or establishment of business of 

the person or persons to whom any child shall be bound shall be 

within a different county or jurisdiction of the peace from that within 

which the place by the officers whereof such child shall be booad 

shall be situated, and in all other cases where the justices of the 

peace for the district or place within which the place by the offioen 

whereof such child shall be bound shall be situated, and who shall 

sign the allowance of the indenture by which such child shall he 

bound, shall not have jurisdiction, every indenture by which such' 

child shall be bound, at any time after the first day of October therrfo 

mentioned, shall be allowed, as well by two justices of the peace for 

the county or district within which the place by the^officers of nUch 

> siich child shall be bound shall be situated, as by two justices of (Ke 

' -' peace for the county or district within which the place shall be sito- 

"^ ated wherein such child shall be intended to serve ; prorided always, 

that no indentnre shall be allowed by any justice of the peace for the 

county into which such child shall be bound, who shall be engagad 

in the same business, employment, or manufacture in which the 

person to whom such child shall be bound h engaged ; and notiee 

shall be given to the overseers of the poor of the parish or place io 

which such child shall be intended to serve an apprenticeship, befers 

any justice of the peace for the county or district within such parbA 

or place shall be shall allow such indenture, and such notice shall be 

proved before such justice shall sign such indenture, unless one of 

such overseers shall attend such justice and admit such notice : And 

whereas, in many maUticeA, i^VV^'j «emoTi%^\^VAld weekly in maifceC 

towns near adjoining lVve\iotCL«^ o^ ^^ fiw«x\^\si'^\vvfisit!Q^Ts^^ 
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towns are situate^ and the justices holding such petty sessions act as 
well for the county adjoining as for the county where such petty ses- 
sions are held, and transact the business for large distncts in both 
counties at such weekly petty sessions on market days, to the great 
advantage, convenience, and saving of expense to the several parishes 
and villages whose officers have to attend such petty sessions : And 
whereas since the passing of the said act of the fifty-sixth year of the . 
reign of His late Majesty King George the Third numerous inden- 
tures of apprenticeship have been allowed by two justices attending 
and acting at such petty sessions for the county within which the 
place by the officers whereof such child shall be bound is situated, 
and by the same two justices acting also as justices for the county 
within which the place is situated wherein such child shall be intended 
to serve, such justices conceiving that, as they were acting justices 
for both counties, they were entiUed to allow such indenture accord- 
ingly : And whereas doubts have lately arisen whether the allowances 
of such two justices, although they act as justices for both counties, 
are valid and eiSectual, or whether it is not necessary that such in- 
denture should be allowed by four justices, two acting for one county, 
and two for the otlier only ; and the settlement of the numerous per- 
sons who have already served and are now serving under indentures 
allowed by two justices acting for both counties in manner aforesaid 
will be set aside, to their manifest injury : Be it therefore enacted by 
the King's most Excellent Majesty, by and with the advice and con- 
seat of the lords spiritual and temporal, and commons, in this pre- 
sent parliament assembled, and by the authority of the same, That indentures a1- 
froob and after the passing of this act all indentures for the binding of lowed by jus- 
parish apprentices which have been previous to the passing of this ^^^ actinp; for 
act allowed^ and shall hereafter be allowed, by two justices of the i^°aswLU(Us^f 
peaoe acting as well for the county or district within which the place.. granted by jus- 
by the officers of which such child shall be bound shall be situated^, tices icting for 
as for the county or district within which the place shall be situajtied <lifierent coun- 
wherein such child shall be intended to serve, shall be deemed and ^'^' 
taken to be as good, valid, and effectual, to all intents and purposes, 
as if the same bad been eJlowed by two justices of the peace acting 
only for the county or district in which the place from which such 
child shall be bound is situated, and also by two other justices of the 
peace acting only for the county or district within which the plao&. 
shall be situated in which such child shall be intended to serve. ^ 

II. And whereas, by divers acts of parliament heretofore made and indentures with 
passed, the directors, guardians, acting guardians, or other officers m&I of corpora- 
of incorporated hundreds, parishes, and other districts are by the tici»s annexed to 
said acts of parliament respectively authorized to bind poor children 
apprentices in the manner by the said acts of parliament respectively 
prescribed and directed : And whereas the said directors, guardians, 
acting guardians, and other officers have bound out poor children 
apprentices by indentures, to which the said directors, guardians, 
acting guardians, and other officers have been, by their description as 
directors, guardians, acting guardians, or other officers of such in- 
corporated hundreds, parishes, and other distiicts respectively, made 
parties of the one part, or to which they have, by their said descrip- 
tions respectively, been binding parties, and which indentures have 
been executed by the said directors, guardians, acting guaidiai:i&^ ^.vwd 
other officers by affixing thereto the sca\ oi \\\e co\^\i\V\Qtv q'I n^xvOcv 
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Indentures to 
be allowed by 
two justices, one 
of them acting 
for the county 
and one for the 
city, &c. 



This act not to 
set aside deci- 
sions already 
come to. 



they are directors, guardians, acting guardians, and officers respec- 
tively, and in no other manner by them : And whereas doubts have 
been entertained as to the effect and validity of indentures so exe- 
cuted ; and it is desirable to remove such doubts ; be it declared and 
enacted, That from and after the passing of this act in all cases 
where any indentures for the binding out poor children apprentices 
have been heretofore or shall be hereafter executed by any directors, 
guardians, acting guardians, or other officers of any hundreds, 
parishes, or other districts now incorporated or hereafter to be incor- 
porated under and by virtue of aiiy act of parliament, by affixing 
thereto the seal of the corporation of which they are or shall be di- 
rectors, guardians, acting guardians, or other officers respectively, 
such execution of the said indentures respectively shall be deemed 
and taken to be a good, valid, and effectual execution of the said 
indentures respectively by the said directors, guardians, acting guar- 
dians, or other officers of such incorporated hundred, parishes, or 
other districts respectively. 

III. And whereas it is expedient that justices of the peace in 
every city, borough, or town corporate should have concurrent juris- 
diction with county magistrates in apprenticing any child or chiklien 
within the limits of such city, borough, or town corporate; be it 
therefore enacted. That from and after the passing of this aot€very 
indenture for the binding of parish apprentices witbin any city, 
borough, or town corporate, shall be allowed by two justices of l&e 
peace, one of such justices acting lor and on behalf of thecoaiity, 
and the other of such justices acting for and on behalf of the dky, 
borough, or town corpomte within the limits of which sueb cbHd 
shall be bound. 

iV. Provided always, and be it further enacted and dedared^ Tlut 
nothing in this act contained shall be construed toaiFect-or. set aside 
any decision or judgment made or given in any court of ■ jadieatiire 
respecting any such indentures. 
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ADDENDA 



OF 



CASES PUBLISHED DURING THE PRINTING OF THIS WORK. 



212. Rexvn AdameSf M. T. 3 W, 4.-4 B» ^ Ad. 61. — By a rate Lands are raie- 
for the relief of the poor of the parish of Pagham in Sussex^ allowed a^le to the re- 
November 1 830, the defendant, who was owner and occupier of lands !*®^ ^^ ***® P°°'' 
lying within a district of the parish called Pagkam Level, was as* |^ t^T ms^rent 
sessed at Is» Sd. in the pound on the sum of 312/. 148, 5d. annual which a tenant 
value, against which he appealed. The appeal coming on, to be heard &t rack rent 
at the April sessions, 1831, was respited ; and in the mean time it ^9^^ P^y* ^® 
was referred by the Court to three valuers, to survey and value the ratw^^ail^ 
parish. At the July sessions, 1831, the valuers, having made their and outgoings : 
valuation, stated that the amount assessed by them upon each oc» and, therefore, 
cupier of lands within the parish, was the sum which they considered x^^^^^^f. 
the land would let for, but that they had not made any allowance for his btei^t) of 
monies paid for sewers* rates. The sessions confirmed the valuation, land which le- 
subject to the opinion of this Court, on the question whether or not' quires to be pro- 
the sewers' rate paid by the defendant ought to have been deducted ^^ ^^^ 
from the sum assessed on him ? ' The valuers stated in evidence that cariona^ expense 
the sewers' rate was universally understood to be a landlord's tax ; defrayed by a 
that they had never been called upon to make any deduction from the sewer's rate is 
value of lands in respect thereof; and that they would not have iwt rateable to 
thought of making any special note on the point, had they not been ^If^'lfU 
requested on the part of the appellant to do so, in consequence of the occupier of 
the pending dispute. The sum assessed on the defendant in this va- lands of similar 
luation was 306/. 6d. The sewers' rate is payable by those only who quality and 
are owners of lands within Pagham Level, — Parke J. delivered the ^^u^°nthe 
judgment of the Court. — The question for the opinion of the Court in game parish, 
this case, is, in effect, whether the occupiers of lands in a district of not liable to the 
the parish of Paghaniy which is liable to be flooded, and is protected sewer's rate; 
from floods at a certain occasional expense (for that is the nature of k^^ratedat"that 
the sewers' rate), ought to be rated at the same sum as the occupier 3^,^, minus the 
of lands of similar quality and of equal annual produce, lying in the sewers' rate, 
same parish, but not liable to the same expense. — We are of opinion 
that he ought not. It is obvious that the average annual net profit 
of one description of land is not the same as that of the other; and, 
both upon pnnciple and authority, we think the rate ought to be made 
in proportion to that profit. The statute 4S Eliz. c,^, \^^\^^^^\ 
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churchwardens and overseers to raise competent sums, by the taxation 
of every occupier of lands, according to the ability of the parish : no- 
thing is expressly said as to the principle upon which the rate should 
be made, but it is implied that it must be made with equality, and 
with some reference to the subject of occupation. Now it is qnrte 
clear it ought not to be made according to the profit derived by the 
occupier himself; for if that were so, the rate must vary according to 
the nature of the occupier's interest. An occupier who is tenant at 
will at rack-rent, and therefore receives a less share of the annual pro- 
fit of the land than one who is tenant for years at small rent, and stiU 
less than one who is a tenant in fee simple, and pays none at all> woald 
be rateable at a less sum ; a proposition whieh was never yet contended 
for. — Again it is quite clear, that though the occupier is the person 
who nominally pays the tax^ it i» in reality paid by the beneficial owner, 
and is a charge upon the land. In proportion as the' average tax 
which the tenant as to pay, is greater, in the same proportion will bt 
give less rent to the owner. Ultimately, in the long run, this will 
always be the case , though when the tenancy is for a term more 
or less long, the burthen upon the landlord is postponed for a greater 
or less period. This being so, it follows that, in order to make an 
equal rate, the nature of the occupier's interest must be disregarded, 
and the rate imposed according to some value of the subject of oc- 
cupation. Usage and convenience have established this valne to be 
not that of the estate or property itself, but that of the profit which is 
or might be made from the estate or property ; and aa ic would be 
¥ery diiiicttlt and extremely troublesome to.ascertmnr ther ppecite vdne 
of that profit during the time for which each rate is made, and in case 
of occasional profit both troublesome and unjust, l^ex r. M9r/UUi(a}, 
R(sx V. Hull Dock Cdmptmy {b) ), to make a rate for a- large son 
/. at one time and a small one or none at another, apon the same hoid, 
. the rule has been to assess according to the annual profit cyf the hod'; 
or, where the produce is not matur^ in one year, then upon aa ive- 
■ rage of years, from which pofit deductions are allowed^ for all tfaeex- 
- penses necessary to its production. It is not material whether die 
....'. whole or a certam aliquot part of that net profit be- rated, provided all 
lands of the same descnption are rated equally upon Uiat aliqinl 
proportion of the profit : and in practice it is usual, and it isnieil 
convenient, to rate lands at the rack-rent whieh ihey would pay to a 
landlord, or some certain portion of it, the tenant paying allralw, 
charges and outgoings ; which is in effect rating accoitlhig to a part 
of the net profit only ; but provided it be the same aliquot part in all 
eases, it makes no difference. — Further, -if the subject of ooenpatioa 
be of a perishable nature, or require an annual expense to secure its 
existence, an allowance ought to be made on this account ; for the 
total annual profit is not the net annual profit ; a part must be set 
aside for the restoration and maintenance of theBub|ect of occapation. 
It is on this principle that buildings have been permitted to be rated 
..at less in proportion than arable and other Umd. The cases, e^ 
pecially those of a more recent date, in which the prineiple of rating 
has been more fiilly discussed and considered, will be found to have 
established this rule of rating, which is, in other words, that all lands 
are to be assessed in proportion to the net rent which a tenant at rack- 

(a) 10 Ea8t,^\9. V>^ "bKl,Vi^.^<u 
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iWl'WQ«ild;pay, be discharging all rates, charges aund outgoiiigs.-^t 
may be-suffici^it to refer to^he following authorities in support of this 
position. Rex v. The Birmingham Gas Light and Coke Company (a)» 
Jiaa V. Hull JOock Company (b)^ Rex v. Atiwoedic)^ Bex y, Trus- 
teefi of it he D'uAe of Br.idgewaterid)y Rex v. TomMnson (e), Rexy, 
Low^r Miiton (g)^ Rex v. TkSyOxford Carnal Campwuy (4), Rexr. 
JoddrM.{;i\. . It remains only to apply the principle to the present 
case^ and there can be no difficulty in «aying» thatkmd which rofoires 
some ocoaaiottai expenditure to preserve it from being damaged by 
mater, and to make it as productive as It is, would let lor less rent 
than eimiiar Usd which requires none, the tenant defraying amongst 
others that. occasional expenditure. In other words, the net ayiera^ 
aofiual profit of both is not the same, and consequently the rate 
ought not to be the same.-^-rln the course of the argument a 
question was asked, whether land of which the land-tax was re- 
deemed ought to be rtaited higher than land of the same quality, which 
is still chargeable with the tax. The answer is, that it ought not ; 
the annual met profit of both is the same, though such annttal profit 
in the latter case is Liable to a tax from which it is by law exempted 
in the former. The rate in the present case must therefore ' be 
amended. — I must add that this is the judgment of myself and my 
brothers LittledaJU and Patteson, who heanl the argument. Lord 
Tenterdtn was of a difierent opinbn. — Taunton J., then said -that 
be concurred in the judgment delivered. 

213. Sturdy V. Clarh* and Others, M. T. 3. IT. 4.— 4 B. ^ Ad. Plaintiff de- 
I13.-—Ca88 for wrongfully and mddiciously taking and distraining ?u%^u*"/f^j. 
goods of the plaiotiir, as a distress for 14U. for a poor rate alleged ^^^s wrongfully 
and pretended to have been duly assessed on him, and to be io arrear, and maliciously 
such goods being of much greater value than 141/., to wit, 760L, took his goods 
whereby the defendants then and there took a great, unreasonable^ TOoT d**- 
and: excessive distress for the said 14H., &c., and wrongfully aad tress for^ Hi/! 
maliciously detained the same, to wit, for thfee days, and until the alleged and pre- 
plaiotiCwas obliged to redeem the same by paying 14W. and costs ; tended to be due 
whereas ohe fourth of the distress would have been sufficient to ^^"i!^JS^^^^* 
satisfy the said 14W. and charges, &c Plea, the general issnei Zviodlxtun- 
At the trial before Gase/^e J., at the Buchingfhamshite Bummer reatonableMd 
assizes 1832, it appeared that the distress (consisting t»f cheep and escesmve distress 
raois^ aiida quantity of beans,) was taken under a warrant issued by ^^.}^^ ^^^. 
two justices to, the overseers of the parish of ttaddenhami Buokf, ^^ J^yed that 
reciting that the plaintiff had been assessed to the poor late in the ti^e ckfendants, 
StfUfcof 141/., and had refused payment, &e., and reqnicing them to ofezseers, hav- 
make distress of the plaintiff 'seroods nnd chattels ^ and if the sum,: with ^^ ^ regular 

^, , distress warrant 

lor the rate, distrained cattle, &c. of the pl^inti^, to the valiie'tjf more than 600/. : 

HeVd^ that the plaintiff was not bound to'demand « c(^ of iAio wahtinr, purstrabt to 24 G. 2. e. 44. 
I. 6. befoie-auuineDcing bis actioA, as tbfi ontrseeiB had not acted iv nbeditnce to the warrant, and no 
aaiion w«ul4 h^e lain ag^st the justtoefl. . 

ileld further, that it was not a question to be left, to .the jur^ on these facts, whether or not the de- 
feftdihts acted maliciously. 

And, on motion in arrest of judgment, Iteld; Iftnt *At€J decfkttitioii, though tt did not expressly admit 
any poor late to hare been doe (os which) groumd'it was objected thaS -tbe -action ought to have been 
tf^sfKasfl), WAS sufficient, at least after, verdict. 

(a) i B.^C. 606. {b) 3 J3. ^ C. 616. 

(c) 6B,&iC. 277. (rf) 9 B. ^ C. 68. 

(e) 9 B. ^ C. 163. (g) B, iSi^ C. ^\^. 

(h) 10 B. Sf C. 163. {\) \ B, i; Ad. V«>. 
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costs, &c., were not paid in five days, to sell the said goods and 
chattels, and retain the amount, rendering the ovarplos to the plain- 
tiff. The defendants, two of whom were the overseers^ and the third 
an auctioneer employed by them, distrained goods which were vakied 
by a witness for die plaintiff at 542/. The plaintiff obtained a verdict 
for 10/. — Parke J. The object of the 6ti^»te in makkig a demtuid 
of the warrant necessary is, that the justice may be joined a»a de- 
fendant. But this is an action for seizing goods mote than reason- 
ably sufficient for the probable exigency of the distresB^wannmt; an 
excess for which the justices could not possibly hare been Inaiie joint 
defendants. In such a case the act does not applj^« Be// vjOol^fisy {a) 
decides this, and it is apparent from the terms of the aot*« vAfii/in 
V. Green {b) shews the distinction between cases in whieh^4fae magis- 
trate may be joined as wrong-doer, and those in ^Kioh the vanant 
is regular, but the officer has exceededthe authority ^givea by it. 
Price V. Messenger (c), and all the modem cases oa the sitt>jeot,slidw 
that where demand of a copy of the warrant is held neceesary^ it is 
upon the ground that the officer acted in obedienoe to'it« :iA8to the 
first objection, the effect of the declaration isi that whetlier 141/. 
were due or not, more was taken by the defendants than was in ^t 
due. I think it is sufficient, at least in this stage of tiie proceedings. 
'— Taunt6n J. I am of the same opinion. It seenoe to me that 
the term ** excessive*' implies that some poor rate was dae. * A copy 
of the warrant would have been of no use, where no proceeding eosld 
be taken against the justices. — Pattesov J. I am of the- same 
opinion. In Branscomb v. Bridges ((/), where the plaintiff''s goods 
were distrained for rent, the whole having been tendered, and there 
having been no subsequent demand and refusal, it was hield that, if 
trespass would lie, still the plaintiff might waive the trespass and de- 
clare in case for an excessive distress. At all events, I think the 
present declaration is good on motion in arrest of judgment^ what- 
ever might have been the result on special demurrer.r— Ri]derrftt8ed(«). 
A surrender of 214. Rex v. Lxjdlinch, M. T. 3 W. 4.-4 B. ^ Ad. 160.— On 
ao old lease by appeal against an order of two justices, whereby John Tucker^ his 
a^^ndfathe^ ^^ ^^^ children, were removed from' the parish of Hiitoui in the 
and thTtaking* county of Dorset, to the parish of Lydlvnchy in thie same county, die 
of a new lease sessions confirmed the order, subject to the opinion of this Court on 
by the grandson ihe following case : — By lease dated the 22d of Dedember 1754, 

*hL^tV°So ^* ^*''' ^^'"^ ^^ ^^^ ™*^*^'' ^^ ^^^^^^^ demised a dwelfing-houseaBd 
minaJ fine to^e ^i^^^^y situate within the manor, to John Tucker oi LydHmKi^hn 



lord of a manor, was the grandfather of the pauper), in consideratioii of<a sorcsiider 
is not a purchase .made by Arthur Corfe and E. his wife, of the said dw^liiig«-boiiBe 
^^' V ^)f^^ ^^^ garden, which they claim to hold for their lives sticdessivety (tke 
tute 9 0.1.^7. '^^^ ^^^ingi ^ was recited, been consumed in^ a Idna reeentfie, 
s. 5. * ' * * together with the dwelling-house, which TVieA^r was xebiiildiiig)^ and 

also in consideration of another lease c^ the samepeemieeS) giaated 
to William Corfe, determinable on the decease cif'tfae «aid«Mbi 
Tucker, and in consideration of the rebuildiRg of the premises by 
Tucker, and of U. paid by him to Pitti HabuiduiB to Twokerj his 
executors, &c., from the day of the date thereof for the term of 

(a) 2 M. ^ S.259. (fr) 6 East^ 238. 

(c) 2 B. 8; P. \5ft. (d) 1 B. ^ C. 146. 

(e) As lo demand ot a coij>^ qI V\v^ ^^.umiV^ ^^ Aa^\.CiTw«r^7 Bing. 312., 
and the cases ihero c\Ved. 
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fourscore and nineteen years, if Tucker and his wife, and Meliar 
their daughter, or either of them, should so long live, at the yearly 
rent of 1 s. The lessee covenanted to pay the rent, to attend the 
lord's court and do suit and service there, to finish the rebuilding of 
the dwelling<^hous6 within two years, and to repair daring the term. 
John Tvcher (the grandfather of the pauper) was the grandson of 
William Cwfe^ and the great nephew of ArihMT Corfe^ the surren- 
derors of the leases, who were brothers. It did not appear that any 
pecuniary consideration passed from Tucker to either of them. He 
continued to inhabit the premises until his death in 1818. It was 
found by the sessions that the premises were not of the value of 30/. 
when Tucker rebuilt the house. The question for the opinion of this 
Court was, whether John TuckeVy the grandfather of the pauper, 
gained a settlement by estate in the parish of Hilton, If so, the 
pauper was derivatively settled therein. — Dknmak C. J. Rex v. 
Tarrant Launceston (a), ts decisive to shew that this is not a pur- 
chase within the 9 O. he. 7. s. 5. — Parke J. The statute applies 
to purchases for money consideration only. Here it may be inferred, 
from the relationship of the parties, that natural love and affection 
formed an ingredient in the consideration. The lord was only the 
medium of the arrangement in the family. — ^Taunton J. In order 
to bring a case within the statute, the consideration must consist 
wholly of money. Here there were several considerations, and it 
does not even appear that there was a pecuniary one. — Pattesok 
J. concurred. — Order of sessions quashed. 

215. Rex V. Clixby, M. T. 3 W. 4. — 4 B, Sf Ad. 153.— On ap- in 1825 three 
against an order of two justices, whereby W. Clay tony his wife and occupiers of 
family, were removed from the parish of Caistor to the parish of ^f^^ >** * ?*■ 
Clixhy, both in the parU ofXwidseyand county of Lincoln^ the to^oa^dbe "*' 
sessions confirmed the order, subject to the opinion of this Court on sworn in pinder, 
the following case:— C/ix^ belongs, with the exception of about and he was 
twenty acres of land, to one proprietor, Mr. Harman, There are s^o™ in before 
nine occupiers of land in Clixby, including jBTarmait, who retains ^J^^^ceofthe 
some portion of his estate in his own hands ; he holds no courts, ^rved as pindcr 
The pauper (the only witness examined) stated that he had known daring that year. 
the place thirty-three years, and had never known or heard of any ^^ ^*? *?*'•* 
pinder there before 1825. In 1825, Harman ?ind two other occu- |^™ j^^"^ 
piers of land in Clixby, of whom Mr. Lawrence^ constable of Clixhyy served several 
was one^ ordered the pauper to go and be sworn in pinder. It did years, residing 
not appear in evidence that there was any public meeting of the pa- ^^ ^^® parish 

rish^ or any other meeting to appoint him. The pauper went with «L*^® VS?fe 
r J ' ^' c J • TT • 1 1 Detore lo^ 

Lmtrence to a justice of peace, and was sworn m. He impounded there was no 

cattle in Clixby in that year, and continued to do so for several years, such officer as 

till he was removed. In 1826 he was again sworn in before two jus- ^ i»nder re- 

tices of the peace. During all this time he resided in Clixby, The JJf^?" 

sessions found that this was a public annual office. The question for HelSTthat he 

the opinion of this Court was, whether, by such service and swearing gained no let- 

i«, the pauper gained a settlement in C/«ar6^w*^DENMAN C. J. The tlement by 

conrt of quarter sessions have found this to be a public annual office, ^**°8 ^^o 

subject to the opinion of this Court on the evidence. We think their 

finding is not warranted by the facts which they have stated. The 

office of pinder in this parish is not proved to be ancient, for it is not 

(fl) Cald.!iOO. 
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known that there was any such officer before 1825; Nor was the 
pauper appointed by any authority known to the law. The hog- 
ringer is an annual officer of great public utility , appointed at the 
court-leet. It is not necessary to decide generally whether a pinder, 
properly appointed, be a public annual offiicer within the act ; it is 
a^fficient to say, tiiat under the circumstances of this oase, the office 
wiaa not in this parish a public annual office. — Pa&kb, Ta^uittot, 
and Patteson Js. concurred. — Order of sessions quashed. 
A female pau- 216, Rex v. Coningsby, M. T.3. FT. 4. — 4 £• 4- Ad. 156.--0a 
per hired for a appeal against an order of two justices, whereby E. FlitUham^ sin^^ 
year, w^, wpipan was removed from the parish of Contngshy^ m the parts of 

1^M°I pre- Ifindseyy in the county of Lincoln, to the pcunsh of SHckney 
lende/ and ui the said parts and county ; the sessions .discharged the order, 
fined for having subject to the opinion of this Court on the following case : — 
committed a ^ few days before May-day 1829, the pauper was hired by Mr. 
""^^'To'^t^" Go«Kw^, from the same May-day, at the wages of 3L 10s., aad 
to^'e statute 'Vf&at into his service, in the parish of Stickney, on that day. About 
7 & 8 G. 4. harvest time, in the same year, she was apprehended upon the oom- 
c. 30. She plaint of W, Foster, her master's neighbour, oo a change of having 
^^ d ^f^^. wilfully and maliciously damaged property bdooging to him. The 
ing the fine, by magistrates before whom the complaint was heard, fined her, and she, 
the advice of not paying the fine, was committed to prison for one month. It was 
her mistress, by the advice of the mistress (who was present at the hearing of the 
who told her to complaint) that the pauper went to prison instead of paying the fine, 
her time was ^(^en she was taken to prison, her mistress told her she was to re- 
out; and after turn when her time was out, and she also sent her provisbiis 
her imprison- occasionally during her imprisonment. She was discharged at 
r^ted^'^^^^th *^^ ®°^ ^^^ month, returned immediately to her master's^ and 
she did return ' ^^^^ about her work as usual. She staid in ttie service tiii 
to her service, May-day 1830, and on going away received her ¥rfaole wages, 
and continued The question for the opinion of this Court was, whether, under 
'" A ?^ h'^ these circumstances, she gained a settlement in the parish of Stickney. 
year^anVwas Denman C. J. This head of settlement is made to depend upon 
paid'her whole two things : first, there must be a hiring for a-year ; and, secondly, 
year's wages : an abiding and continuance in the same service for a whole year. 
Held, that Those words, strictly construed, would perhaps import actual service. 

disrcnMirion V ^^ ^^^^ decided, however, that there may be a dispensation by 
with^the service th^ master with the performance of the servant's duties for a time, 
during the ^d that during such period there is a constructive service, sufficient 

month of her jq satisfy the words of the statute. The consent of the master to 
and"lwtTbe'' dispense with such service may be either express or implied ; and it 
gained a settle- is implied, where the servant, having absented himself for a time, 
ment. has returned to the service, and been received by the nxaster, and 

had his full wages paid. I think, in this case, the absence of the 

pauper during the imprisonment must be taken to have been with 

' - the consent of the mistress. It may be collected from the statement 

"I that the pauper could have paid the fine, and that the mistren 

. interfered to prevent her. Atter the term of imprisonment expired, 

, she received her back, and paid her full wages. It has been in* 

geniously argued, that the absence here was not permissive, because 

the law compelled the pauper to be imprisoned unless she paid a 

fine. But she had her election, either to pay the fine or go to 

firison ; and s\ie did l\\e X^llvix \i^ VW advice of her mistress, who 

supplied her w*\l\\ pioVvsvoxi* OLMxvci^Vct ^iQw^t»ss.\sx'2oX, \\. ^i^ms to 
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lue, therefore, tliat the Bervice was dispensed with by the mistress. 
Eex V. Westmeon (a), and Rex v. North Cray (6), are distinguish- 
able, for there the masters did sot consent to the absence, and 
shewed their dissent in the most effectual way by deducting from the 
wages.— Parke J. To constitute a settlement by hiring and ser- 
vice, there must be a hiring for a year and a service for a year, but 
the service need not be actual ; of necessity it may be consl!ructive, 
because no servaot serves his master every hour of every day ; and a 
dispensation from service may be implied. Even in the case of a 
wilful absence, it has been held that if a master receive back his 
servant afterwards, and pay him his wages, that is a dispensation 
with the service during the period of absence. In Rex v. North 
Cray J and Rex v. Westineonj the absence of the servant was wilful, 
for the imprisonment was occasioned by his own misconduct, but 
those cases are distinguishable from the present, because the pauper 
never returned to the service after the imprisonment. Absence 
during imprisonment, like absence from other causes, may be purged 
by consent. It has been said that the master during the term of 
imprisonment could not recall the pauper to his service. But, as 
Mr. Clinton has observed, the s^me may be said where the absence 
is occasio(ied by illness, proceeding from the misconduct of the ser- 
vant ; or where the servant during such absence is at a great distuice 
from the master. — Taunton J. I am of the same opinion. Rex v. 
North Cray and Rex v. Westmeon are distinguishable, because it did 
not appear that themasteri^gain received the servant into his service ; 
but I cannot help thinking tibe good sense to be in what is stated by 
Lord Mansfield and Buller J. in Rex v. North Cray. The pauper, 
eight or nine days before the expiration of the service, had been com- 
mitted for not giving security to indemnify the parish, as the father 
of a child likely to be bom a bastard, and Lord Mansjield says, ''The 
single question is, whether the pauper served his year; in^ac^ he did 
not ; did he then constructively ? There is not a pretence that the 
master consented to dispense with the time he did not serve; his a6- 
sence and imprisonment were the consequences of his own crimina- 
lity. His imprisonment was not illegal.'' ThosiB observations apply 
to the present case ; and I think this doctrine of dispensation has 
been carried too far. The current of authorities, however, compels 
me to say there may be a constructive service even during the time 
for which the servant is committed in execution for misconduct ; and 
I yield to authorities, not to reason. — Patteson J. I think that 
we are bound by the authorities to hold that there was a dispensation 
with the service during the time the pauper was imprisoned. — Order 
of sessions quashed. 

217. Rexv. Tremayne, M. T. 3 W, 4 — 4 B. Sf Ad. 162.— In ApownerofUw 
a rate made for the relief of the poor of the parish of Maristow, in ^^^> ^^ ^^ 
the county of Devon, on the 16th of September 1831, J. H, Tre- f^^^^i^lt. 
mayrie, Esq. was assessed *< for manganese dues," in the sum of to dig, mine, 
71, lOs, He appealed against the rate, on the ground that he was work and search 
not the occupier of any manganese dues in the parish ; and also that ^^^ manganese 
he was not liable by law to be assessed in the said rate, for or in re- l^^^^aS^the 
spect of any manganese dues. The sessions confirmed the rate, sub- i^me'to take, 
ject to the opinion of this Court on the following case : — H. H. Tre- and convert to 

(ff) Caid. 129. y)"^ Caid. ^as». 
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mayncy clerk, the deceased father of the said /« H, Tremayne, being 
tenant for life, with a power of granting leases and settlements of the 
lands hereinafter mentioned, did, by indenture, bearing date the 2drd 
of October 1815, and made between the said H. H: Tremayne c^ 
the one part, and John Williams ^ Esquire, of the other part, -grant 
unto Williamsj his partners, fellow adventurers, &c., liberty^ licence, 
and authority to dig, work, mine, and search for mattganese, m and 
throughout all those messuages, farms, tenements,- and premises, 
Cf^led Aller/ord, Lea Down, and Holster Yardy situate in the parish 
of Maristow : and the same manganese there found, to raise and 
bring to grass, and there to pick, dress, cleanse, and make nferchant- 
able and fit for sale ; and the same to take and carry away, confett, 
and dispose of at his and their will and pleasure. The said inden- 
ture abo gave them liberty, within the before mentioned Ihnits, to 
make and work such adits, shafts, pits, watercourses, &c., and to 
erect such engines and other buildings, as they should think neces- 
sary or convenient ; and it gave them also the use of waters and 
watercourses within the said limits, with liberty to divert the same, 
Sec. for the more effectually and beneficially exercising JEUid enjoymg 
of the liberties, powers, and authorities by the said indenture granted ; 
excepting unto H. H. Tremayne, his heirs and assigns, all other ores, 
minerals, and metals, and all quarries of stone and slate within or 
under the said premises, or any part thereof, with full power and an- 
thority to them, their workmen and agents, into and upbn any part 
of the same premises to enter, and in any manner to search for, 
break, land, stamp, and dress the said last mentioned ores, minerals, 
metals, stone and slate, and to take and carry away the same. The 
grant was for twenty one years from the 15th of March then last 
past ; yielding and paying unto the said H» H. Tremayne , his heirs 
or assigns, the sum of 1/. \5s. for every ton weight of' the said manga- 
nese raised or gotten during the term within the limits of the said settle- 
ment ; free and clear of and from all charges and expenses of raising, 
dressing, and returning the same, or otherwise incident to the adven- 
ture. H.H. Tremayne dxe^ on the 10th o{ February j 1829, and the ap- 
pellant succeeded him, and is now seised as tenant for life of the lands 
above described, subject to the said grant or settlement, and (as to 
some of the lands) to leases at rack-rent hereinafter mentioned. By 
virtue of the grant, and within the limits thereby described, the said 
J, Williams, with his partners and oo^adventurers, have dug and 
sunk shafts, driven adits and levels, and opened pits for the purpose 
of searching for and raising manganese. They have also erected 
crushing-machines, worked by water wheels, for pulverizing the 
ore when raised, and built houses and sheds for dresnng and 
cleaning the same. The whole of these works have been imder- 
taken and performed at their sole risk and ei^pense, by their own la- 
bourers, and under the entire direction and superintendence of their 
own agents, and without any expense, risk, or mterfer^emce whatsoever 
of, or on the part of, either H, H. Tremayne or /. H. Tremayne ; 
and the whole have continually been, and still are, in the sole and 
exclusive possession and occupation of the said /. Williams^ his 
partners and co-adventurers. Consklerable quantities of manganese 
have from time to time been raised by them, the whole of which, 
after undergoing several processes of pulverizing, dressing, and cleans- 
ing at a great expense, have been sold and disposed of by them as and 
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to whom they thought fit. J. Williams and his co*adventurers have 
regularly accouoted with H, H, Tremayney in his lifetime, and since 
his death with J, H. Tremayne, for the \L 15s. per ton reserved by 
the said indenture, and the assessment now appealed against is laid 
in respect of the said money payments. The tenements and farms 
of Alter ford and Lea Down part of the lands comprised within the 
limits of the above settlement, are let to and occupied by tenants at 
rack-rent, subject to a reservation of mines, ores, metals and minerals, 
with the usual powers of digging and searching for the same ; those 
tenants are respectively assessed to the poor rates of the parish in re- 
spect of such occupations, proportionably with the other farmers 
and occupiers of lands in the parish ; and the tenement and 
farm of Holster Yardy the residue of the lands within the same limits, 
are in the occupation of the said /. H. Tremayne^ who is also rated in 
the rate appealed against in respect of such occupation. The question 
for the opinion of the Court is, whether, under these circumstances. 
Mr. Tremayne can be considered such an occupier in the parish of 
MaristoWy as to make him liable for the above rate for manganese dues. 
Den MAN G. J. The rate cannot be supported. Here the landlord 
receives a rent, and is not the occupier of the soil as in Rowls v. 
Gells (a). In Rex v. St, Austell (6), the landlord, by the express 
terms of the grant, was to be paid, not by money, but by the produce 
of a part of the mine, unless he elected to be paid in money* Here 
he is paid by a sum of money, in proportion to the weight of man- 
ganese raised ; but he has no right to any portion of the ore. If we 
had any doubt, we would permit the rate to stand, that the party 
rated might bring an action ; but we have no doubt whatever. The 
order of sessions must tlierefore be quashed. — Pakkb J. A party 
can only be rateable as the occupier of land. Here Mr. Tremayne 
is not the occupier of the soil ; he receives a money rent. The case 
falls within Rex v. The Earl of Pomfret (c). It is said that no in- 
terest in the land passed, but a mere authority to the grantee to dig. 
That may be so, and, in that respect, the case resembles Rex v. St, 
Austell; but then it would follow that Tremayne is himself the oc- 
cupier by his agents ; and if so, as the owner of mines, he is exempt 
from rateability by the statute of EUzabethy and the nature of the 
property, and he could not be rated unless for dues. This case is dis- 
tinguishable from Rowls v. GellSy Rex v. The Baptist Mill Com- 
pany {d)y and Rex v. St, Austelly because here, the owner is not 
entitled to any portion of what may be called the soil. The ground 
of the decisions in those cases was, that the reserved ore was a por- 
tion of the soil, and that the party entitled to it was therefore tlie 
occupier ; but here, if he was not entitled to that portion of the soil, 
he is not the occupier, and then this is like the case of Rex v. The 
Earl of Pomfrety (where the reservation was not of a part of the 
soil, but of something different,) and is distinguishable on that ground 
from Rex v. St, Austell and the other cases, where a portion of the 
mineral itself was received. — ^Tauhton J. I entirely concur. The 
distinction is very subtle ; but the cases may, perhaps, be recondled 
by distinguishing between a reservation of a rent, and a reservation of 
part of the soil itself. In the latter case, the lessor has been consi- 

(a) Cowv, 461. (b) 5 B. ^ A 693. 

(c) 5 M. ^ S. 139. (d) 1 M. «f 5. 612. 
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deved as oocupying that part of the soil which he ha& so reserved. 

Here there is a pecuniary rent reserved, and no resenrotioD of any 

part of the soil. If we were to hold that Mr. Tremayne, Was rate* 

$ible here, we should be shaking a well-established principle, that a 

landlord is not rateable for his rent. And again, if Mr. Tremaywe 

is to be considered as the occupier of the soil of the mine, and the 

lessees as his agents, he is not liable to be rated ; because eoftl mines 

are the only mines mentioned in the statute of MHzabetJkf which has 

therefore been construed to exclude all others. — Pattesok J. I am 

of the same opinion. The rule is very clearly laid dofwn by Le 

Blanc J, in Rex v. The Baptist Mill Company ; ^< Where a 

'< person receives without risk part of the produce extracted from the 

^^ bowels of the earth, he is an occupier of land ; but where he 

*^ merely receives a rent or money payment, there he is not an ooca* 

*' pier." Here Mr. Tremayne is not the receiver of what is extracted 

from the bowels of the earth, but of money. He is doc liable, 

therefore, to be rated as an occupier of land. — Order of sessioBs 

quashed. 

On the trial of 218. Rex f. Padstaw^ M. T. 3. W. 4. — 4 B. 4* Ad. 208.— On 

an appeal appeal against an order of two justices, whereby Mary Ann Old and 

oP^ovd the ^^^ children were removed from the parish of Little Petherick, in the 

respondents county of Cornwall, to the parish of Padstow in the same ecuoty, 

having proved, the Sessions confirmed the order subject to the opinioD of thb court 

by parol, the qq the folbwing case : — In support of the order of removal the re- 

J?"^? ^1 ^"^^ spondent parish (Little Petherick) proved by parol evidence that, 

pdSaVt^^shT ia.tiie year 1828, the pauper's husband, Martin Old, who is now 

at 151. a yearl living in America, rented two iidids in the parish <^ Padstow, of J. A. 

and anoccupa- Corkhill, at 151, a year ; that he occupied and paid the rent agreed 

^^^ ^^f^^' ^ ^^^ *^® **"™® ^^' ^^^ y^^"' ^"' ^^^ Michaelmas 1828 to 3fi- 
re^^for a ^ okaelmas 1830 ; and that, during, the first year of such tenancy and 
whole year, the occupation, he resided in Padstow forty days and upwards. For the 
app^ants then appellant parish a witness was called, who stated that he had been 

give evidence, a clerk of Corkhill (who has since become a bankrupt) ; that he was 
for toWn^thr* present in 1828 when Martin Old took the fields in question of his 
two fields was nuLSter, and that the conditions of taking were reduced into writing 
reduced into and signed by the parties on unstamped paper. Upon this evidenci^, 
writing : Held, (^ court of quarter sessions confirmed the order, subject to the opi- 
the^latteMo ^" aion of this court, whether they were justified in so doing, or whether 
produce the erasing the evidence previously given on the part of the respondents, 
written contract, and rescinding the conclusion which arose from that evid^oe, they 

ought to have quashed the order of removal. — Denman C. J . The 
rale undoubtedly is, that where a party has made out a ptim^ facie 
case, and the opposite party attempts to cut it down- by a written in- 
strument, he must prove lU^-^Parke J, The rule is very clearly set- 
tled^ that if it comes out on the crossnexaminatioa of theplaintiflTs 
witnesses that there is a written instrument, he must produce it ; bat 
ifiie makes out a prima facie case without shewing there was any 
written €<Hitract, the other party, if he'relies on that written 'Obntract, 
must produce it. -r^Per Curiam. The oitlepdf sessions must beceo- 
firmed. — Order of sessions confirmed. 
Jf a woman 21G. Rex v. Mattersey, M. T. 3 W. 4.-4 B. ^ Ad. 21 1.— Ou 

pregnant of a appeal against an order of two justices, whereby William Oreen Otter 
fr^d'f^i ^^'^ removed from l\\e p^mXv o^ KcllcTmcj^vwthe county of North- 

emovod^by ampion, to the parish o? Matt(i^snJ^\w^«i ^Q>W!X>i qI ^QUw^Kafll^ 
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tlie sessions con^rmed the order, subject to the opinion of this Gouit parish oflSoers, 
on the following case : — Elizabeth Otter, the mother of the pauper, f<°^ the purpoee 
lived with one William Green, m the parish of Matteriey, for eight 5[ellSfiSin 
years y in the course of which time she was delivered of two children, becoming 
both illegitimate, of whom the said William Green was the putative chargeable to 
father. The pauper W, G. Otter was one of them, and was born at their parish, 
a place known by the name of the Lodge-ofi'the' Wolds, an extra-pa- !^t^ • ^ 
rochial place, not maintaining its own poor. The mother of the pauper parish from 
was sent there by the said William Green, her master, when she was which the 
far advanced in her pregnancy, in order to prevent the said W. G, mother was so 
Otter from being born in the appellant parish. The said W. Green "^Ttf Ae i^* 
was proprietor and occupiej: of a considerable quantity of land in the ther be so fraa- 
said parish. He had never, in^he presence or to the knowledge of the dulently re- 
said Elizabeth Otter, spoken to the parish officers on the subjeotof moved by a 
removing her to the Lodge-on-t he- Wolds for the purpose aforesaid. Puf^l?"®' 
She returned to the house and service of the said William Green as- i^tes! not^^ng 
soon as she was sufficiently recovered, namely, in six weeks after her a parish officer, 
confinement, the expences of which, and also of her maintenance 
during her stay at the Lodge-on- the- Wolds, were paid by the said 
William Green, — Dbnman, C. J. The general rule is, that an il- 
legitimate child is settled in the parish in which it is born. Unless 
this case, therefore, comes within some of the exceptions to that rule, 
W. J. Otter would be settled in the place of his birth, if it were not 
extra-parocbial, and certainly not in Mattersey. It is said that he is 
settled in Mattersey, because the mother, when pregnant, was frau- 
dulently removed from that parish by a parishioner liable to pay rates 
there. Builihinkitmeiy be coiltciedfrom Tewksburyy, Twyning (a),' 
and Masters v. Child (6), tliat in order to fix the settlement of an il- 
legitimate child in the parish from which the mother has been fraudur 
leutly removed, the fraudulent removal must have been by the parish' 
officers. Here that was not so. No case has gone so far as to shew 
that if thefraud be by an individual, not a parish officer, the child shall' 
be settled in the parish where the fraud was committed. — Parke J., 
concurred. — Tauntov J. It does not appear by the statement in. 
the case, that the mother of the pauper was settled in the parish of 
Mattersey. It is merely said that she lived there. In Masters Yd 
Child, it is stated that if a woman, being with child of a bastard, 
and settled in one parish, is persuaded by parish officers to go into 
anotbec, and there to be delivered, this fraud will make the pcurish 
chargeable where the mother was settled, though the child was not 
bom there. But if the woman accidentally come info a parish, and 
is persuaded by some of the parishioners to go into another, which 
she doth, and there is delivered, this shall not charge that parish which 
persuaded her. That is precisely in point. Here the mother of the 
pauper was persuaded by one of the parishioners to go into an extra- 
parochial place. Independently of that decision, I should have been 
bold enough to come to the same conclusion. The general rule is, 
that an illegitimate child shall be settled in the place where it is bom ; 
and the fewer exceptions there are to that rule the better. — Pattesqm J. 
concurred. — Order of sessions quashed. 

220. Rex V. Ormesby, M. T. 3. W. 4.-^4 B. Sf Ad. 214. — In 1827 ^.cot- 

Upon appeal against an order of two justices, whereby William lageaadlW 

were hired-ior 

(fl) 2 BuUt. 349. (Jb^ ^ SttVk.^. 
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a year, at tbe Milestone, his wife and children, were removed from the township of 
rentof 1U.10«., Stokesley to the township of Ormesby, both in the North Riding of 
a^edUiatthe Yorkshire , the sessions confirmed the order, subject to the opinion 
l^odabonU be ^^ ^^i^ Court on the following case : — About Candlemas 1827, the 
entered on at pauper, being legally settled in Ormesby, took of one Emerson a 
Ladfi-^mfi&21, cottage and some land, both in the parish of Kirhy, Both the 
^^a 1828 ^^^S® ^^^ ^^"^ ^^^^ bargained for at the same time, and the rent 
and the cottage' ^g^^c^ upon, namely, IIZ. 10s., was for both conjointly, and each 
entered on at Was to be held for the term of one year, but the times of entering 
May-dav 1827, upon and quitting the land and the cottage were diflcrent ; the 
M ^d *1828 ^6^"^^^^^ heing, that the land should be Altered upon at Lady-day 
Th/lanSand * 1827, and the cottage 2Lt May-day 1827; the same to be held till 

Ladyrday 1828 and May-day 1828 respectively. The pauper ento-ed 
ii|pon the land at Lady -day, and the cottage at May -day ; he quitted 
the former on the ensuing Lady-day , having occupied tho same for 
a year ; and at May-day quitted the latter, having occupied that a 
year ; paying the full rent of both cottage and land at two separate 
days agreed on, payments ; namely , the first half-yearly rent after Martinmas 1 827, and 
and the rent the second half- yearly rent about a week before Afay-dav 1828. Noevi- 

dence was onered by the appellants as to the value or the land alone, or 
of the house alone. — Den man C. J. This question depends on the 
statute 6 G. 4. c. 57. ; which enacts <* that no person shall acquire a 
settlement by reason of settling upon, renting, or paying parochial rates 
for any tenement, unless such tenement shall consist of a separate 
and distinct dwelling-house or building, or of land, or of both, boD& 
fide rented by such person, at and for the sum of lOZ. a year at the 
least, for the term of one whole year ; nor unless such house or 
building, or land, shall be occupied under such yearly hiring, and 
the rent for the same, to the amount of lOZ., actually paid for tbe 
term of one whole year at the least.'' Now here the tenement did 
consist of separate and distinct building and land ; they were bond 
fide rented for 10/. The question is, whether it was occtipied for 
one whole year ? the house and land were occupied under the yeariy 
hiring, and each of them was for the term of one whole year. The 
words of the statute are therefore satisfied. — Parke, Taunton, and 
Patteson, Js.y concurred. — Order of sessions quashed. 

221. JRex V. Ossett-cum-Gawthorpe, M. T. 3- 1F.4.~ 4 B.^ 
Ad. 216. — On appeal against an orderof two justices for the borough 
of Leeds, in the West Biding of the county of Yorkf whereby ^Qeoryt 
Clark f his wife and child, were removed from the township of Leeds 
to the to\ma[\\p of Ossett-cum-Oawthorpe, in the said Riding^the 
belonged'to Ihe <^ourt of quarter sessions confirmed the order, subject to tbe opinioa 
finishing of Of this Court on the following case. The pauper was born in Osseti* 
cloth, and B, cum-Gawtkorpe^ and a hiring under the following agreement^ and 
{oT*^«*°''^^ servicefor the time therein mentioned, in the respondent towBshipv 
week for the ^^^ admitted : — ** Memorandum of an agreement made and ood- 
first two years, eluded this 25th day of the fonrth months 1826, between y*-aiid J. 

Walker o( Leeds, cloth merchants, on the one part, and CL. Clarke, 
with the consent of his father, <on the other part ; the said G. Clarke 
doth agree to become the hired servant of J. and T, Walker ^ for the 
term of ^y^ years, to do such work as belongeth to the finishiBgof 
cloth, and to take any pait of work the said /. and T. Wadber sfaali 



cottage were 
occupied for a 
year respect- 
ive]y» com- 
mencing and 
ending at the 



paid : Held, 
that that was 
an occupation 
of a tenement 
for one whole 
year, sufficient 
to give a set- 
tlement under 
the 6 G. 4. 
c. 57. 



A. agreed to 
become the 
hired servant 
of B, for five 
years, to do 
such work as 



lis. for the 
third, 12s. for 
the fourth, and 
I3f. for the 
hfA, the hours 
of working to 
be from six in 



oetTomaixm think proper, and do lV\e s^tcv^Vo \Jftfc\sesi»\. oC his knowledge justly 
l^e^7th! and faithfully ; iWs bevn^ Aovv^. \iti^^««^ 3.'Mi^T.^a\k«^toini8e 

to pay unto G, Clarfeeleti AA\vR^^^^^^^^^^^^^^'^^^M^^as^>^^^ 
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eleven for the third, and twelve for the fourth year, and thirteen for the evening, to 1» 
fifth and last year; the hours of working to be from six o'clock in the P^** *f* **' 
morning until seven o'clock in the evening, and to be paid for all over- a^dedoSion^tl 
time, and a deduction to be made for all short, either in sickness or in be made for a 
health." The question for the opinion of this Court was, whether G. short : Held, 
Clarke gained a settlement in Leeds by such hiring and service. — Deh- Jy Dmunan 
M AN C. J . It is impossible to decide this case without interfering with ^^pj^'^^ 
some former decisions, but, upon the whole, I think that this was not an j^,^ Taunton 
exceptive hiring. The pauper i^reed to become the hired servant of dissentiente, 
J, and T. Walker for five years, to do such work as belonged to the *1^' ^^ ''^ 
finishing of cloth. If the agreement had stopped here, there would SJIm**^ 
clearly have been a contract to serve for five years, and the masters ^ hiringfor i 
would have the right to command all the services of the pauper yean absoluu 
during that period. The question is, if there be any clause in the 
subsequent part of the agreement which clearly takes away that 
right? The masters promise to pay the pauper weekly wages, 
varying in amount yearly during the whole five years. Then comes 
a clause in -these words; '* the hours of working to be from six 
o'clock in the morning until seven o'clock in the evening, and 
to be paid for all over-time, and a deduction to be made for all 
short, either in sickness or in health." There is nothing here to 
shew that it was in the option of the pauper to work or not for 
the master in over-hours ; and if not, then the right given to the 
master in the early part of the agreement, to all the services of 
the pauper is not taken away. I think this was a complete bargain 
for all his time, and that there was not any part of that time during 
which the pauper could lawfully refuse to work for his master.-^ 
Parke J. 1 «m of the same opinion, I think there was no period 
of the day when the master could not lawfully command the services 
of the pauper. The true way to ascertain whether this be an excep- 
tive contract or not, is, to consider what would have been the situa- 
tion of the parties, if thsre had been an extraordinary demand for 
work, and tlie master had called on the pauper to work during 
over-hours. Gould he have refused ? The words of the contract 
are, '' that G. Clarke agrees to be a hired servant for the term of 
Hve years, to do work/' &c. That is the stipulation as to work- 
ing, or to the service to be performed. Then the contract goes 
on to fix the weekly wages to be paid from year to year by the 
masters. Then come the words on which the difficulty arises;-^ 
'< the hours of working to be from six o*clock in the morning until 
seven o'clock in the evening, and to be paid for all over-time." Those 
words seem to me to be a qualification of the sentence which imme- 
diately precedes them, and which fixes the amount of weekly wages ; if 
that be so^ then the case is like Rex v. Byker (a). It is distinguishable 
from Rex v. Birmingham (6), because j there^ the pauper might, at his ' y\ 

election, have worked or not for his master at over-hours. In Rexv^ 
Frome S€liu)oodi^c)y the limitation as to the working hours immediately 
followed the stipulation for service. Here, butween that clause and tlM3 
one specifying the number of hours the pauper was to work, the clause 
intervenes, fixing the amount of weekly wages. It appears to me 
that the pauper could not lawfully r^ise to work for his raaiter during 
the over-hours (if required so to do), h\xt that the latter was entitled 

(a) 2 B. ^ C. 114. (6) 9 B. i^ C. 926. («) 1 B. ^ Ad, 207. 



'i ■ ii' ' 



3«9 



ADDENDA. 



Between the 
passing of 
35G.3. c. 101. 
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to the whole services of the pauper during the five years, and conse- 
quently this was not an exceptive contract. — ^Ta unton J. The cases 
undoubtedly run very near to each other. Certainty in sessions Jaw 
is very important, and I am sorry therefore 1 cannot come to the same 
conclusion as my Lord Chief Justice and my brother Parke. This 
case appears to me not distinguishable from Rex v. Birmingham (a) 
and Rex v. Frome Selwoody and they being the latest cases on this 
subject, ought to govern this. It is said that in Rex v. Birming- 
ham, the pauper was to do over-work only if he chose. Looking 
at the terms of the present contract, I think it was optional in the 
pauper here also to work over-hours or not. The hours of working 
are defined to be from six o'clock in the morning till seven in the 
evening. I cannot see why this limitation of the hours of working 
was introduced, unless it were as an exception in the contract. It 
is said that it refers only to the amount of wages : I think it refers to 
the time of working as well, and that the pauper might have refused 
to extend his time of service beyond those hours ; and then it is not 
distinguishable from Rex v. Birmingkam, nor can I distinguish 
it from Rex v. Frome Selwood, It does not signify much in what 
part of an instrument a particular stipulation occurs, unless it be so 
placed as necessarily to qualify only the words immediately preced- 
mg. Now I cannot consider this clause a mere regulation of wages, 
but I think it also limits the time of work. Without wishing to mul- 
tiply distinctions in a branch of the law in which they are already too 
abundant, I must add that the present is the case of a servant hired 
to perform manufacturing work, and it is well known that exceptive 
contracts are extremely frequent on such occasions. This may in 
some degree furnish a key to the meaning of the parties, and assist in 
explaining their intention ; and in affirming the order of sessions, I 
think we should not only fall in with the last two cases, but also with 
the general current of authorities. — Pattbson J. I am of opinion 
that a settlement was gained. Rex v. Byker and Rex v. Frome 
Selwood turn on very nice distinctions. The question in this case 
is, whether the pauper was bound to serve more than the number of 
hours mentioned in the agreement ? I thought, for a considerable 
time, that the case fell within Rex v. Frome Selwood ; but, look- 
ing at the terms of the contract, and the place in which the stipula- 
tion as to the number of hours occurs, I think that it was introduced 
merely to regulate the wages ; and thaj: the pauper could not refuse 
to work for his master beyond those hours^ I feel great difficulty in 
distinguishing one case from the other; but, upon the whole, it 
seems to me that the present falls within Rex v. Byker. — Order of 
sessions quashed. 

222. Rex v. Penryn, M, T. 3 W. 4. — 4 B.^Ad. 224, — Dn appeal 
against an order of two justices, whereby Honour Gill^. vridow, and 
her three children, wei'e removed from the parish of. Bwiock to the 
borough of Penryn, both in Cornwall, the session;^ confirmed the 
order, subject to the opinion of this Court on the following case : — 
In 1815 Henry Gill, the deceaed husband of the. pauper, took of 
Mr. Edgcome a tenement, consisting of three rooms, .io the borough 
of Penryn, at the rent of 6/. a^year. These rooms originally formed 
part of a dwelling-house, .which, before 1815, had b^n subdivided 
into Hw^ distinct dweWm^-Vvow^es, o^ '«\\vc\\ the three rooms occupied 
by the pauper formed oxv^. TVi^ oJOaet \vw«fc% ^«fc lyi^^^vd! by 
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other tenants. It was agreed between Gill and the landlord that of the parish, in 

Oill shonid pay all the rates upon the whole property, the amount respect of a 

to be deducted from his rent. Gill was accordingly rated to, ^^^^^^ f?Q? 

charged with, and paid the church, poor, and highway rates for the ®^ "®° 

borough of Penryvty between 1815 and 1830, for the whole premises, 

in one entire sum or charge. The aggregate annual value of these 

premises amounted to 16Z., being the rent which the landlord 

received for the same, but the value of the tenement occupied by 

Gill was under 10/. a-year. In pursuance of the agreement with 

his landlord. Gill, when he settled his rent, was allowed the amount 

of the rates which he had from time to time paid. Gill was not 

answerable for the rent of any of the other tenants, nor had he any 

connection with or control over them. — Den man C.J. The 

statute 3 & 4 W. 8^ M, c,\\. s.^. enacts, '* that if any person who 

shall come to inhabit in any parish shall be charged with and pay his 

share towards the public taxes or levies of the parish, then he shall 

be deemed to have a legal settlement in the same, though no such 

notice in writing be delivered, as is thereby before required.** It 

makes no distinction as to the value of the property in respect of 

which he is to be charged. It would be too much to say that the 

intention of the legislature was to give a settlement by rating in 

those cases only where notice was before required to be given to the 

parish officers. The judgments which have been relied upon, in 

Rex V. Islington (o), and Rex v. Penryn (h), were considered with 

due respect and attention, and overruled, in the case of Rex v. St, 

Pancras (c). The order of sessions must be confirmed. — Parke J, 

I am of the same opinion. There is a time when a point, even of 

sessions-law, ought to be considered as settled. — Taunton and 

Patteson, Js., concurred, — Order of sessions confirmed. 

223. Rex v. Threlkeld, M. T. 3 W. 4.-4 J5. Sf Ad. 229.— On Under the sta- 
appeal against an order of two justices, whereby William Thompson tnte 66 G. 3. 
was removed from the township of Keswick^ in the county of Cum- ^\ ^'^' 
berland, to the township of Threlkeld in the same county, the Ses- prentice is 
sions confirmed the order of removal, subject to the opinion of this bound from one 
Court on the following case : — The pauper, a poor boy of, and then parish into 
legally settled in, the township of Threlkeld, in the county of C«m- ^^l^^^ ""^^^ 
berlandy was, in February 1819, pursuant to an oitler of two jus- to"the overseers 
tices of that county, bound apprentice by the churthwardens and of the latter, 
overseers of the poor of Threlkeld, to E. Foster of, and residing wlthf rt though both be 
the township of Keswick in the same county, by indenture for a term *"* ^*^® *^"^f . ^ 
therein mentioned. The township oi Keswick is within the parish of nsd?ction"of^ihe 
CrosthwaitCy and is about four miles distant from the township of peace. 
Threlkeld, which is in the parish of Grey stoke. Bach township 
maintains its own poor separately, and both parishes are in the same 
county, and within the j urisdiction of the peace of the two justfce» Who 
made the order for the binding, and who afterwards signed their allow-*'" 
ance of the indenture. No notice was given to the overseers of the 
poor of Keswick J or to any of them, of the intention to bind out scrch 
apprentice, nor did any of the overseers of that township attend the 
justices who signed their allowance of the indenture, or either of them, 
and admit such notice, but the binding, as well as the service and re^- 
sidence under it, was in all other respects sach as would confer a 

(a^ 1 Fast, 283. (h) 5 M. «i S. 44;V. (v> *I li, V C. Vl^. 
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settlement upon the pauper in Keswick. The question Tor the opt* 
nion of this Court, was, whether such notice was necessary u«der the, 
circumstances above stated. — Denm an C. J. The pauper gained a set- 
tlement inKeswick,un\esshe was prevented from so doing by the56 O.3. 
c. 139. s, 5., which enacts, '* that no settlement shall be gained by any 
''child who shall '* be bound by the officers of any parish, &c. by reason 
** of such apprenticeship, unless suck order shall be made, andsuc^al- 
'' lowances of such indenture of apprenticeship shall be signed as herein- 
before directed" It is said here that there have not been such an order, 
and such allowances of the indenture signed as by the act directed, 
and I am of that opinion. The act of parliament contains a proviso 
(s. 2.) that '' notice shall be given to the overseers of the poor of the 
« parish or place in which such child shall be intended to serve an 
"apprenticeship, before any justice of the peace for the county or 
*^ district within which such parish or place shall be, shall allow such 
** indenture, and sueh notice shall be proved before such justice shall 
'' sign such indenture, unless one of such overseers shall attend such 
''justice and admit such notice.'' Now here the sessions have found 
that no notice was given to the overseers of Keswick^ nor did the 
overseers of that parish attend before the justices and admit such 
notice. But it is contended that notice is not necessary in a case 
where the binding parish, and that in which the apprentice is to be 
bound, are within the same county, and consequently within the ju- 
risdiction of the same magistrates. But the object of the legislature 
being, as may be collected from the preamble, that every possible pre- 
caution should be taken in the binding out of the poor apprentice, 
it is manifest that the same necessity for notice may exist in either 
case. It seems to me absurd to say that merely passing the boundary 
of the county should render that necessary in one case which was 
not so in another. The provision that " no settlement shall be 
" gained unless such order shall be made," &c. is for the advantage 
of the apprentice, because it then becomes the interest of the officers 
of the binding parish to take care that the apprentice shall be well 
bound. With all deference to the opinion of Lord Tenterden in Rex 
v. Newark'Upon- Trent (a), and admitting that the different clauses 
of this act of parliament are not easily reconcileable with each other, 
I think that the proviso as to notice in the second section is not con- 
fined to cases where the two parishes are situate in different counties, 
but that it extends to all the cases mentioned in the first section as 
well as the second. There are no words to controul or limit that 
construction ; it is beneficial to the apprentice, and by adopting it 
we do not violate the grammatical sense of the language used by the 
legislature. — Parke J. I am of the same opinion. The doctrine 
that an act of parliament is to be construed so as to favour settle- 
ments, has been long and justly exploded. There is no rule of law 
which calls on us to put a strict construction on this act of parlia- 
ment. We must endeavour, therefore, to discover the intention of 
the legislature and carry it into effect, if the language used will war- 
rant us in so doing ; and the question is, whether, putting a proper 
grammatical construction on the proviso, it is confined to cases where 
the two parishes are situate in different counties, and consequently 
within the jurisdicUon of different magistrates, or extends to those 
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where the parishes are in the same county and jurisdiction. The cir*. 
cumstance of its being printed as part of the second section can make 
no difference in the construction, because, on the parliament rolls, the 
acts are not divided into sections. Now, the terms of the proviso are, 
** and notice shall be given to the overseers of the poor of the parish 
in which such child shall be intended to serve an apprenticeship, be-, 
fore any justice of the peace for the county or district within which 
such parish shall be, shall allow such indenture, and such notice shall 
be proved before such justice shall sign such indenture.'' The lan- 
guage would be more accurate if it had been said '* before he shall 
allow, and before he shall make the order for the binding; " but the 
word allow is used in the statute as common to both. The language, 
therefore, of the proviso is sufficiently large to include cases where 
the parishes are in the same, as well as where they are in different coun- 
ties, and the sense and reason of the thing seem to require, also, that 
it should extend to each class of cases. I thought also reason required 
that the first part of the proviso should be general, but as a different 
opinion was expressed by some of the judges on that point in Rex v. 
Newark'Upon-Trent (a), I do not wish to give any decisive opinion upon 
it ; if, however, the first part of the proviso extends to all cases, the 
second undoubtedly does, and if the first does not so apply, no reason 
can be given why the second should not. Upon the whole, 1 think 
that the opinion delivered by Holroyd J., in Rex v. Newark-upon- 
Trent, is perfectly correct, that notice was necessary to be given in 
this case, and that, for want of such notice, no settlement was gained 
in Keswick. — Taunton J. I frankly acknowledge there are some 
expressions in the second section which I do not perfectly understand, 
but they are not material to the question before the Court. I see 
enough to convince me that the order of sessions is right. That part 
of section 2. which begins with the words " and notice shall be given," 
is a general enactment, applicable to all the cases embraced in the 
first section. As to the part which begins with, '* provided always 
that no ipdenture shall be allowed," &c. I am by no means satisfied 
that those are not words of general enactment ; but, however that 
may be, the words respecting notice are undoubtedly general ; and 
the sense and reason of the thing require that they should be so. 
There may be as much reason for requiring notice in a case where the 
two parishes are in the same county, as where they are in different 
counties. Two parishes in the same county may be at a great dis- 
tance from each other, and two parishes in different counties may be 
adjoining each other ; and it is manifest that notice may be as ne- 
cessary in the one case as the other. Where, indeed, the two pa- 
rishes are in different counties, notice need not be given to the 
overseers of the master's parish until the parties go before the magis- 
trates having jurisdiction over that parish : but where the two parishes 
are in the same county, the notice must be given before the indenture 
be allowed. The order of sessions must be confirmed. — Patteson J. 
I am of the same opinion. I think that, by sect. 2., notice is required 
to be given to the overseers in all cases. The early part of sect. 2. 
requires that the indenture shall be allowed by the magistrates having 
jurisdiction over the place /rom which the apprentice is to be bound, as 
well as by the magistrates of the place into which the apprentice is to be 

(a) 3B.«jC.11.ft4. 
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bound. If the parishes are within different jurisdictions, two sets of 
justices are required ; if within the same, only one : but in the latter 
case, they are magistrates for each parish. Where there are to be 
two allowances, notice need not be given to the overseers of the mas- 
ter's parish till the parties go to the second set of justices, because 
they are the persons who are to make the order ; but where there is 
only one set of justices, notice must be given to the overseers of the 
master's parish before the indenture be allowed by the justices making 
the order. I am, therefore, of opinion that the order of sessions was 
right. Order of sessions confirmed. 

224. Rex v. Justices of Norfolk, M. T. 3 W. 4.-4 B. ^ Ad. 
238.— The appeal against the accounts of the overseers of the poor of 
the parish of Jarancaster, having been heard at the January sessions 
1831, was dismissed (a). An information was afterwards laid against 
£• SimSy who had been one of the churchwardens, for not having 
rendered an account pursuant to the 17 G. 2. c. 38. A summons 
having been granted against him, he appeared by attorney, and it 
was proved that he was eighty years of age, very infirm, and although 
he had been elected churchwarden, he had never been sworn in, and 
that, although he signed the poor rates, he had never interfered in 
their collection or received any of the parish monies. The justices, 
under these circumstances, having refused to commit him, a rule was 
obtained calling upon the justices and Sims to shew cause why a man- 
damus should not be directed to the justices to issue their warrant of 
commitment pursuant to the statute. — Den man C. J. The justices 
were satisfied that, under the circumstances of this case, there was no 
ground for commitment ; and the statute authorizes, but does not 
compely them to commit. There is no ground, therefore, for issuing 
a mandamus to the magistrates ; and the rule, as to them, must be 
discharged with costs, but, as to Sims, without costs. — Parke J. 
Sims ought to have rendered some account* The magistrates, how- 
ever, having exercised their discretion and refused to commit him, I 
think the rule should be discharged, as to them, with costs, and 
without costs as to Sims. — ^Taunton J. concurred. — Patteson J. 
r am of the same opinion. Sims ought certainly to have delivered 
some account ; because the statute requires that he shall render an 
account of the monies rated and assessed and not received, and of 
all other things concerning his office. — Rule discharged. 

(a) 2 fi. ^ Ad. 944. 
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